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CIRCUIT  REALIGNMENT 


TUESDAY,   SEPTEMBER  24,    1974 

U.S.  Senate, 
Subcommittee  on  Improvements  in 

Judicial  Machinery  of  the 
Committee  on  the  Judiciary, 

Washington^  B.C. 

The  subcommittee  met,  pursuant  to  notice,  at  10  a.m.,  in  room  457, 
Russell  Senate  Office  Building,  Senator  Quentin  N.  Burdick  (chair- 
man of  the  subcommittee)  presiding. 

Present:  Senators  Burdick  and  Hruska. 

Also  present:  William  P.  Westphal,  chief  counsel;  William  J.  Wel- 
ler,  deputy  counsel ;  Kathryn  Coulter,  chief  clerk. 

Senator  Bitrdick.  Today  the  subcommittee  commences  the  third — 
and  what  is  hoped  will  be  the  last — phase  of  hearings  concerning  the 
U.S.  courts  of  appeals  for  several  circuits. 

In  the  92d  Congress  the  subcommittee  was  instrumental  in  the  en- 
actment of  Public  Law  92-489  which  created  the  Commission  on 
Revision  of  the  Federal  Court  Appellate  System.  Pursuant  to  this  law, 
that  Commission,  chaired  by  the  senior  Senator  from  Nebraska — and 
upon  which  the  senior  Senators  from  Arkansas,  Florida,  and  I  are 
privileged  to  serve — made  its  initial  report  on  December  18,  1973,  in 
which  it  recommended  geographical  realignment  of  the  fifth  and  ninth 
judicial  circuits.  Thereafter,  on  behalf  of  the  Senators  serving  on  that 
Commission,  I  introduced  S.  2988,  S.  2989,  and  S.  2990.  Those  three 
bills  embody  the  principal  and  alternative  recommendations  of  that 
Commission  with  reference  to  dividing  the  fifth  and  ninth  circuits.  In 
March  and  April  of  this  year,  the  subcommittee  conducted  a  series  of 
hearings  on  S.  2991  in  order  to  investigate  the  needs  of  the  several  cir- 
cuits other  than  the  fifth  and  ninth  for  additional  judgeships. 

We  are  now  commencing  the  final  phase  of  these  circuit  hearings. 
At  the  conclusion  of  this  opening  statement.  I  will  incorporate  in  the 
record  the  more  comprehensive  statement  which  I  made  when  this 
series  of  bills  to  which  I  have  referred  was  introduced  on  February  7, 
1974.  Without  repeating  what  I  then  said,  let  me  simply  observe  that 
in  the  interval  since  introduction  of  these  bills,  fiscal  year  1974  has 
now  been  completed,  and  the  preliminary  judicial  statistics  available 
from  that  year  indicate  that  the  total  appeals  filed  in  the  11  courts  of 
appeals  has  increased  from  15,629  in  the  preceding  year  to  16,436  in 
1974.  This  is  an  increase  of  more  than  800  cases,  and  while  the  cases 
terminated  bv  these  courts  increased  approximately  300  cases,  this 
meant  that  all  of  the  circuits  combined  fell  another  500  cases  behind. 

As  presentlv  constituted,  the  fifth  and  ninth  circuits,  wnth  an  ex- 
panding caseload,  have  encountered  difficult  problems,  and  each  of 

(1) 


those  circuits  has  been  forced  to  resort  to  various  expediencies  to  cope 
with  the  increased  workload.  The  fifth  circuit  has  adopted  a  practice 
of  screening  cases  which  has  resulted  in  almost  60  percent  of  all  the 
cases  being  decided  without  according  to  the  parties  the  right  of  oral 
argument.  During  the  hearings  held  by  the  Commission  in  the  prin- 
cipal cities  within  the  fifth  circuit,  members  of  the  trial  bar  raised 
strenuous  objections  to  this  denial  of  oral  argument  in  the  fifth  circuit. 

In  the  ninth  circuit  expediency  has  taken  a  different  approach.  In 
that  circuit,  in  order  to  avoid  delays  in  the  disposition  of  civil  cases, 
which  in  many  instances  have  run  2  years  or  more,  the  court  has 
adopted  the  practice  of  assigning  a  district  court  judge  as  one  member 
of  the  tliree-judge  ]ianels  which  hear  and  determine  cases  of  that  cir- 
cuit. In  the  hearings  held  by  the  Commission  on  the  west  coast,  many 
members  of  the  trial  bar  objected  to  the  frequency  with  which  the  cases 
were  being  considered  by  panels,  not  of  circuit  judges,  but  by  panels 
including  one  or  more  district  judges. 

The  Commission  in  its  December  report  stated  its  belief  that  the 
problems  presently  existing  in  the  fifth  and  ninth  circuits  are  of  such  a 
dimension  that  some  realignment  of  those  two  circuits  is  required  in 
order  to  afford  a  measure  of  relief  to  litigants  in  those  circuits  without 
the  necessity  of  resorting  to  unpopular  expediencies  as  a  means  of  cop- 
ing; with  an  excessive  and  ever-growing  caseload. 

For  several  years  the  fifth  circuit  has  had  1.5  authorized  judgeships 
and  the  ninth  circuit  has  had  18  authorized  judgeships.  IN'o  other  cir- 
cuit has  more  than  nine  judges.  Despite  this  large  number  of  judges 
each  of  these  circuits  has  had  difficulty  in  handling  its  caseload.  In 
the  most  recent  year,  the  appeals  filed  in  the  fifth  circuit  increased  by 
830  cases  and  those  in  the  ninth  circuit  by  381  cases.  This  increase  in 
just  the  past  fiscal  year  indicates  that,  at  a  minimum,  at  least  two 
additional  judgeships  would  be  required  in  each  of  these  circuits  just 
to  handle  the  increase. 

During  the  course  of  these  hearings  the  subcommittee  will  be  exam- 
ining the  advantages  and  disadvantages  of  each  of  the  principal 
recommendations  and  of  each  alternative  made  by  the  Commission, 
as  well  as  the  advantages  and  disadvantages  of  any  alternative  solu- 
tions which  may  be  suggested  by  any  of  the  interested  parties. 

It  is  not  my  expectation  that  the  subcommittee  will  find  unanimous 
support  for  any  one  proposal.  On  the  contrary,  it  is  more  likely  that 
the  subcommittee  will  be  searching  for  that  alternative  which  appears 
to  offer  the  greatest  hope  for  a  real  and  substantial  improvement  over 
the  real  and  existing  conditions  and  which  results  in  little  relative 
inconvenience  to  the  fewest  number  of  persons.  As  always,  the  impor- 
tant question  is  whether  the  interests  of  justice  are  served  by  a  particu- 
lar structure,  composition  or  procedure  which  is  now  employed  or 
which  can  be  employed  in  the  resolution  of  the  judicial  business  of 
these  courts. 

At  this  time  there  will  be  inserted  in  the  record  copies  of  the  intro- 
ductory statement  of  February  7,  1974,  S.  2988,  S.  2989,  and  S.  2990,  a 
copy  of  the  report  of  the  Commission  entitled,  "The  Geographical 
Boundaries  of  the  Several  Circuits:  Recommendations  for  Change," 
dated  December  1973,  and  copies  of  committee  exhibits  A-2,  B-2,  C-2, 
D-2,  E-5.  E-12,  and  F,  which  contain  statistical  data  relating  to  the 
fifth  circuit  court  of  appeals. 

[The  materials  follow :] 


[From  the  Congressional  Record,  Feb.  7,  1974] 
Statements  on  Introduced  Bills  and  Joint  Resolutions 

By  Mr.  Burdick  (for  himself,  Mr.  Gurney,  Mr.  Hruska,  and  Mr.  McClellan) 
(by  request)  : 

S.  29SS.  A  bill  to  improve  judicial  machinery  by  designating  Alabama.  Florida, 
and  Georgia  as  the  5th  judicial  circuit;  by  designating  Louisiana.  Mississippi, 
Texas,  and  the  Canal  Zone  as  the  11th  judicial  circuit;  by  dividing  the  9th 
judicial  circuit  and  creating  a  12th  judicial  circuit,  and  for  oilier  puiiioses ; 

S.  2989.  A  bill  to  improve  judicial  machinery  by  designating  Alaliama,  Florida, 
Georgia,  and  Mississippi  as  the  5th  judicial  circuit ;  by  designating  Iowa,  Minne- 
sota, Missouri,  Nebraska,  North  Dakota,  and  South  Dakota  as  the  8th  judicial 
circuit ;  by  designating  Arkansas,  Louisiana,  Texas,  and  the  Canal  Zone  as  the 
11th  judicial  circuit ;  by  dividing  the  9th  judicial  circuit  and  creating  a  12th 
judicial  circuit,  and  for  other  pui-poses  ; 

S.  2990.  A  liill  to  improve  judicial  machinery  by  designating  Alabama,  Florida, 
Georgia,  and  Mississippi  as  the  5th  judicial  circuit;  by  designating  Louisiana, 
Texas,  and  the  Canal  Zone  as  the  11th  judicial  circuit ;  by  dividing  the  9th  judi- 
cial circuit  and  creating  a  12th  judicial  circuit,  and  for  other  purposes  ;  and 

S.  2991.  A  bill  to  authorize  additional  judgeships  for  the  U.S.  Courts  of  Appeals. 
Referred  to  the  Committee  on  the  Judiciary. 

Mr.  Burdick.  Mr.  President,  I  am  introducing,  for  appropriate  reference,  four 
bills,  the  consideration  of  which  will  permit  the  Congress  to  make  a  start  on 
solving  some  of  the  most  immediate  problems  of  the  U.S.  courts  of  appeals. 

In  1963,  the  courts  of  appeals  for  the  11  circuits  in  the  Federal  system  were 
called  upon  to  handle  5,400  cases  with  a  complement  of  69  authorized  judgeships 
or  an  average  of  78  cases  per  judge.  Ten  years  later,  in  1973,  the  number  of 
appeals  filed  had  soared  to  15,629  whicli,  with  07  authorized  judgeships,  resulted 
in  an  average  161  per  judge.  Thus,  while  judgeships  increased  by  a  little  less 
than  50  percent,  the  cases  filed  increased  by  300  percent.  In  1971,  the  Judicial 
Conference  of  the  United  States  recommended  that  the  Congress  authorize  11 
additional  circuit  court  judgeships  in  most  but  not  all  of  the  11  circuits.  In 
recognition  of  the  fact  that  the  caseload  problems  of  our  Federal  courts 
are  not  amenable  to  solution  solely  by  the  increase  in  the  number  of  judges, 
the  92d  Congress  responded  by  creating  a  Commission  on  Revision  of  the 
Federal  Court  Appellate  System— Public  Law  92-489.  On  December  18,  1973, 
this  Commission,  which  was  chaired  by  the  senior  Senator  from  Nebraska, 
and  upon  which  the  senior  Senators  from  Arkansas.  Florida  and  I  were 
privileged  to  serve,  filed  its  initial  report  in  which  it  recognized  that  the 
appellate  problems  were  particularly  acute  in  the  fifth  and  ninth  judicial 
circuits.  The  Commission  further  recommended  that  immediate  relief  could  be 
afforded  to  litigants  in  those  circuits  only  by  dividing  each  of  those  circuits 
into  two  new  circuits.  While  the  Commission  is  continuing  the  second  phase  of 
its  studies  in  which  it  will  study  the  structure  and  internal  operating  procedures 
of  the  courts  of  api>eals,  its  further  recommendation  in  this  area  will  not  obviate 
the  necessity  for  realigning  the  States  presently  included  in  the  fifth  and  ninth 
circuits  in  each  of  which  the  volume  of  litigation  has  far  outstripped  the 
capacity  of  the  28  judges  currently  assigned  to  those  cix'cuits. 

Three  of  the  bills  which  I  am  introducing  today  by  request  and  on  behalf  of 
myself  and  my  colleagues  from  Arkansas.  Florida,  and  Nebraska,  S.  2988,  S.  2989, 
and  S.  2990  are  bills  wliich  would  impleinent  the  alternative  recominendations  of 
the  Commission  on  Revision  of  the  Federal  Court  Appellate  System.  Each  of  these 
three  bills  would  split  the  existing  5th  circuit  into  two  new  circuits  to  be  desig- 
nated as  tlip  5tli  and  11th  circuits.  Under  one  bill  the  new  fifth  circuit  would 
consist  of  the  States  of  Alabama.  Florida,  and  Georgia.  The  new  lltli  circuit 
would  consist  of  Louisiana,  Mississippi,  and  Texas  and  would  also  include 
jurisdiction  over  appeals  emanating  from  the  District  Court  of  the  District  of 
the  Canal  Zone. 

The  second  liill  incorporates  the  Commission's  first  alternative  recommenda- 
tion under  which  the  new  5th  circuit  would  consist  of  Florida.  Georgia.  Alabama, 
and  Mississippi,  and  the  11th  circuit  would  consist  of  Texas,  Louisiana,  Arkansas 
and  the  Canal  Zone. 

The  third  bill  incorporates  the  second  alternative  recommendation  of  the  Com- 
mission, under  which  the  5th  circuit  would  consist  of  Florida,  Georgia,  Alabama, 
and  Mississippi ;  and  the  new  11th  circuit  would  consist  of  Texas,  Louisiana, 
and  the  Canal  Zone. 

It  will  be  perceived  that  the  first  two  liills  ])resent  alternatives  under  which 
at  least  three  States  would  lie  included  in  each  circuit,  a  factor  deemed  important 
by  several  authorities.  The  third  alternative  would  provide  for  only  two  States  in 


one  of  the  circuits.  Obviously  tlie  Congress  must  make  a  clioice  between  ttiese 
alternatives. 

All  three  of  the  bills  would  divide  the  existing  9th  circuit  by  creating  a  new 
12th  circuit  comprised  of  Arizona,  the  central  and  southern  judicial  districts  of 
California  and  Nevada.  A  new  9th  circuit  comprising  the  balance  of  the  present 
ninth  circuit  would  consist  of  the  eastern  and  northern  judicial  districts  of  Cali- 
fornia and  the  States  of  Alaska,  Hawaii,  Idaho,  Montana,  Oregon,  Washington, 
and  the  District  Court  of  the  District  of  Guam.  Since  a  simple  division  of  the 
States  comprising  the  present  circuits  would  accomplish  nothing,  unless  the 
judge  power  is  also  increased,  these  bills  also  contemplate  creation  of  new  judge- 
ships within  the  new  circuits  suflBcient  to  handle  the  workload  which  is  being 
allocated  to  four  circuits  instead  of  the  present  two.  The  exact  number  of  new 
circuit  judgeships  will  be  considered  during  the  hearings  and  will  require 
amendment  of  section  5  of  these  bills. 

Because  the  State  of  California  comprises  10  per'cent  of  the  national  popula- 
tion and  because  the  State  of  California  alone  generates  two-thirds  of  the  judicial 
business  of  the  present  ninth  circuit,  the  Commission  concluded  that  the  only 
feasible  realignment  of  States  within  the  ninth  circuit  must  include  a  division  of 
the  four  judicial  districts  in  California  between  the  two  new  circuits  in  the  west. 
If  the  Commission's  recommendation  is  accepted  by  the  Congress,  a  possibility 
would  exist  that  the  two  new  circuits  would  reach  conflicting  results  regarding 
the  constitutionality  of  a  California  statute  or  an  order  of  a  California  adminis- 
trative agency  having  statewide  application.  A  conflict  of  this  nature  must  be 
resolved  and  the  bills  which  I  am  introducing  would  require  in  section  7  of  each 
l:ill.  that  such  a  conflict  to  be  resolved  by  the  Supreme  Court  of  the  United  States. 

As  presently  constituted,  the  flfth  and  ninth  cii'cuits.  with  an  expanding  case- 
load, have  encountered  diflBcult  problems  and  each  of  those  circuits  have  been 
forced  to  resort  to  various  expediencies  to  cope  with  the  increased  workload.  The 
fifth  circuit  has  adopted  a  practice  of  screening  cases  which  has  resulted  in  almost 
60  percent  of  all  the  cases  being  decided  without  according  to  the  parties  the 
right  of  oral  arguments.  During  the  hearings  held  by  the  Commission  in  the 
principal  cities  within  the  fifth  circuit,  members  of  the  trial  bar  raised  strenuous 
objections  to  this  denial  of  oral  argument  in  the  fifth  circuit. 

In  the  ninth  circuit  expediency  has  taken  a  different  approach.  In  that  circuit, 
in  order  to  avoid  delays  in  the  disposition  of  civil  cases,  which  in  many  instances 
have  run  2  years  or  more,  the  court  has  adopted  the  practice  of  assigning  a  dis- 
trict court  judge  as  ohe  member  of  the  three-judge  panels  which  hear  and  deter- 
mine cases  of  that  circuit.  In  the  hearings  held  by  the  Commission  on  the  west 
coast,  many  members  of  the  trial  bar  objected  to  the  frequency  with  which  the 
cases  were  being  considered  by  panels  not  of  circuit  judges  but  of  a  panel  including 
one  or  more  district  judges. 

The  sponsors  of  these  bills  believe  that  the  problems  presently  existing  in  the 
fifth  and  ninth  circuits  are  of  such  a  dimension  that  some  realignment  of  the 
States  in  those  circuits  is  required  in  order  to  eliminate  the  resort  to  unpopular 
expediencies  as  a  means  of  coping  with  an  excessive  caseload.  These  bills  will 
serve  as  vehicles  to  lay  these  problems  before  the  appropriate  committee  for 
thorough  study  in  the  hearing  process. 

The  fourth  bill  which  I  am  introducing  today  (S.  2991)  is  a  so-called  omnibus 
circuit  court  judgeship  bill  which  incorporates  the  recommendation  of  the  Judi- 
cial Conference  of  the  United  States  that  the  Congress  create  nine  additional 
circuit  judgeships  as  follows  : 

First  Circuit :  one  judgeship. 

Second  Circuit :  two  judgeships. 

Third  Circuit :  one  judgeship. 

Fourth  Circuit :  one  judgeship. 

Seventh  Circuit :  one  judgeship. 

Tenth  Circuit :  one  judgeship. 

As  I  previously  stated  the  additional  judgeships  needed  by  the  existing  fifth 
and  ninth  circuits  will  be  considered  in  connection  with  the  bill  realigning  those 
circuits. 

The  increased  case  filings  in  the  courts  of  appeals  which  has  occurred  since 
1968,  when  an  increase  was  last  approved  in  the  number  of  authorized  circuit 
judgeships,  requires  that  the  Congress  investigate  the  need  for  additional  judges. 
In  the  hearings  to  be  held  on  these  four  bills  I  propose  that  the  need  for  addi- 
tional judges  be  weighed  in  the  light  of  the  workload  which  the  current  level  of 
case  filings  imposes  upon  the  judges  of  our  appellate  courts  in  the  11  circuits. 
I  hope  that  such  hearings  can  be  scheduled  this  spring. 

Mr.  President,  I  ask  unanimous  consent  that  all  four  bills  be  printed  in  the 
Record  following  these  explanatory  remarks. 

There  being  no  objection,  the  bills  were  ordered  to  be  printed  in  the  Record. 


oau  CONGKESS 

2i)  Skssiox 


S.  2988 


m  THE  SENATE  OE  THE  UNITED  STATES 

Fi;iU!i  Ai;v  7.  II'TI 

Ml-.  Hi  i;i>i<  K  (  I'oi-  hiin.sclf.  Mi-,  (h  ijxkv.  Mr.  IIiuska,  ami  -Mr.  McCi.kixax) 
(l)y  request)  iiitroduccMl  tlu'  followinj:-  liill:  \\liii-li  \\as  read  twice  and 
rcfci-red  to  tlic  ("oiniuittco  on  the  Judiciary 


A  BILL 

To  improve  judicial  luacliiiR'ry  l»y  tlesignatino-  Alal)ama, 
Florida,  and  Georgia  as  the  fifth  judicial  circuit:  l>y  des- 
ignating Louisiana,  Mississippi,  Texas,  and  the  C  anal  Zone 
as  the  eleventh  judicial  circuit ;  hy  dividing  the  ninth  judicial 
circuit  and  creating  a  twelfth  judicial  circuit,  and  for  other 
purposes. 

1  Be  it  enacted  b;/  the  Senate  and  House  of  Represenfa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  section  41   of  title  28  of  the  Ignited  States  Code  is 

4  amended  to  read  in  part  as  follows: 

5  "The  thirteen  judicial  circuits  of  the  United  States  are 

6  constituted  as  follows: 

II 


6 


2 

"Circuits  Composition 

******* 

"Fifth Alal);inia,  Florida.  Gt'oraiu. 

******* 

"Ninth Alaska.  Fastcrii  and  Xoi-tliern  Jndi- 

lial  District  of  California.  Hawaii, 
Jdalio.  Montana.  Oregon.  ■\Vashiii'r- 
ton.  Gnani. 

■fi  *  ^  If;  •■;  ^  jj, 

"Flcvcnth I.,ouisiana.  ]\Iississi|)|ii.  'IVxas.  Canal 

Zone. 

"'rwcllth Arizona,  CiMifral  and  Sontlicrn  .In- 
dicia] Districts  of  California. 
Nevada." 

1  Sec.  -J.  Any  circnir  jiulo'o  of  llic  lillli  cifciiit   as  con- 

2  sliliik'd  the  duy  prloi'  (o  tlie  cllcclivi'  dale  of  lliis  Act,  wlutsc 
o     ollicial  stalidii  is  wiiliin  (lie  fifth  circuit  as  cojistiliitcd  liv  this 

4  Act,  is  assigned  as  a  circuit  jiulgc  to  such  part  of  the  fonncr 

5  lifih  circuit  as  is  constituted  hy  this  Act  llie  hfth  circuit,  and 

6  shall  l)c  a  <ircuit  judge  thereof;  and  any  circuit  judge  of  the 

7  fifth  circuit  .as  consfituled  the  day  prior  to  tlie  elTeetive  date 

8  of  this  Act,  whose  official  station  is  within  the  eleventh  circuit 

9  as  constituted  hy  this  Aet,  is  assigned  as  a  circuit  judge  of 
10  such  part  of  the  former  fifth  circuit  as  is  constituted  hy  this 
n  Aet  the  eleventh  circuit,  and  shall  he  a  circuit  judge  thereof. 
12  Sec.  :].  Any  circuit  jiulge  of  the  ninth  circuit  as  con- 
r,]  siiiuted  the  day  ])rior  l(»  ihe  elTeciive  dali'  (»f  this  Act,  whose 

14  oflicial  station  is  within  the  niiilli  cii-cuit  as  constituted  hy  this 

15  Act.  is  assigned  as  a  circuit  judge  to  such  part  of  the  h)rni<'r 

16  niiuh  ciicuit  as  is  constituted  by  this  Act   the  ninth  circuit. 

17  and  shall  he  a  circuit  judge  thereof:  and  any  circuit  iud<'e  of 

18  the  ninth  ciivuit  as  constituted  the  day  pi-icn-  to  the  effective 

19  date  of  rhis  Act.  whose  official  station  is  within  the  twelfth 


o 
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J  cii'cuit  ,is  foiistifnlcd  Iiy  this  Act,  is  assiiiiied  ns  a  cii-cuit  judge 

2  of  such  part  of  ihc  former  ninth  circuit  as  is  constituted  b}' 

3  this   Act   the   twclflh   circiiif.   and   shall   he   a   circuit  judge 

4  thereof. 

5  Skc.  4.  \\  hei-c  on  ihe  day  jirior  to  ihe  elTective  date  of 
(3  this  Acl  any  apjical  or  oilier  jii'oceeding  has  hei'ii  liled  willi 
7  ihe  (li'cuit  c<  uri  of  appeals  fcr  eilher  the  liflh  or  the  iiinlh 
g  ciicuil  as  conslitulcd  hcfoi'c  the  elTeclive  dale  of  this  Act  — 
9  (  1 )    If  •■i"\'  hearing  hcfore  said  court  has  heen  held  in  the 

]^Q  cas(\   or  if  the  c.isc  has  heen  suhniilted   foi"  decision,   then 

-^l  furl  her  })roceedings  in  res[)ect  of  the  case  shall  he  had  in  the 

12  same  manner  and  wiih  the  same  effect  as  if  this  Act  liad 

13  not  heen  enacted. 

14  (-)    Tf  no  hearing  hefore  said  court  has  been  held  in 
13  ihe  case,  and  the  case  has  not  heen  submitted  for  decision, 

16  then  the  appeal,  or  other  proceeding,  together  with  the  orig- 

17  inal  papers,  printed  records,  and  record  entries  duly  certi- 

18  fied,  shall,  by  appropriate  orders  duly  entered  of  record,  be 

19  transferred  to  the  circuit  court  of  appeals  to  which  it  would 

20  had  gone  had  this  Act  been  in  full  force  and  effect  at  the 

21  time  such  appeal  was  taken  or  other  proceeding  commenced, 

22  and  fui'ther  proceedings  in  respect  of  the  case  shall  be  had 

23  in  the  same   manner  and   with  the  same  effect  as  if  the 

24  ap])eal  or  oilier  proceeding  had  been  filed  in  said  court. 


8 
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1  Sec,  5.  The  President  shall  appoint,  hy  and  with  the 

2  consent  of  the  Senate,  such  additional  circuit  judges  for  the 

3  fifth,  ninth,  eleventh,  and  t\Yelfth  circuits  as  the  Congress 

4  niay  authorize  ]>y  this  Act. 

5  Skc.  ().  Section  4S  of  title  2.^  of  the  Ignited  States  Code 

6  Is  anicndiMJ  lo  icad  in  part  as  follows: 

7  "§  48.  Terms  of  court 

8  "Terms  or  sessions  of  courts  of  aj)peals  shall  he  held 

9  annually  at  the  ]»laces  listed  hclow.  and  at  such  othci-  places 

10  within  the  respective  circuits  as  may  he  designated  hy  rule 

11  of  court.  Each  coiut  of  ap])eals  may  hold  sj)ecial  teinis  at 

12  any  })lace  within  its  circuit. 

"Circuits  Places 

******* 

"Fifth Atlnnta  aii.l  Jaclcsoinitle. 

*  :[;  ;i;  :',;  :J;  *  * 

'"Niiitli San  Fi-aiicisco,  Portlaml.  and  Seattle. 

:|  *  *  K'  *  *  * 

"Eloventli Xew  Orleans  an(t  Houston. 

"Twelf'tli Los  Angeles." 

13  Sec.  7.  Section   1254  of  title  28  of  the  United  States 

14  ('ode  is  amended  l)y  adding  a  new  sulisectioji    (4)    I'cading 
l'»     as  follows: 

16  "  (4)  ]^y  a])peal.  where  is  drawn  in  question,  the  validity 

17  of  a  State  statute  or  of  an  administrative  order  of  statewide 

18  apj)li('atlou   on   the   ground   of   its   heing  repugnant   to   the 

19  Constitution,  ti-eaties,  or  laws  of  the  Ignited  States:  Proridcd, 

20  lioircrcr,   That   this   suhsection   shall   apjdy   only  when   the 
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1  (•(.iirt  ..f  ai)peals  certifies  that  its  deeision  is  in  (■(.iillid  with 

2  I  he  deeision  of  another  coiul  (»f  appeals  with  respect  to  tlie 

3  validity   of  the  same  statute  or  administrative  order  under 

4  the  (/onstiiution.  treaties,  or  laws  of  the  United  States." 
f)  Si:c.  K.  This  Act  shall  lake  elTect  on  July  1,  H>7r). 
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93d  congress 

2d  Session 


S.  2989 


IN  THE  SENATE  OE  THE  UNITED  STATES 

Febhuary  7, 1074 

Mr.  BuRiHCK  (for  himself.  Mi-.  Girxey.  Mr.  ITruska.  ;iii<l  Mr.  M(rLEi.LAx) 
(by  request:)  introcluccd  the  following  hill:  whicji  was  re;id  twice  and 
referred  to  the  (\iniinittee  on  the  Judiciary 


A  BILL 

To  improve  jutlicial  machiiu'ry  liy  designating  Alal)aina,  Elorida, 
(ieorgia,  and  Mississippi  as  the  fifth  judicial  circuit;  by  desig- 
nating Iowa,  Minnesota,  Missouri,  Nebraska,  North  Dakota," 
and  South  Dakota  as  the  eighth  judicial  circuit;  by  desig- 
nating Arkansas,  Louisiana,  Texas,  and  the  C-anal  Zone  as 
the  eleventh  judicial  circuit;  l»y  dividing  the  ninth  judicial 
circuit  and  creating  a  twelfth  judicial  circuit,  and  for  other 
pur])oses. 

1  Be  it  enacted  h>/  the  Senate  and  House  of  Eepresenta- 

2  t'lDcs  of  the  United  States  of  America  in  Congress  assembled, 

3  That  section  41   of  title  28  of  the  United  States  Code  is 

4  amended  to  read  in  part  as  follows : 

II 
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1  "The  thirteen  jiuliol;)!  cii'ciiits  of  the  United  States  are 

^    constituted  as  follows: 

"Circuits  Composition 

******* 

"Fifth Alahaina,  Florida,  Georgia,  Missis- 
sippi. 
******* 

"Eigiitli Iowa,  Minnesota.  Missouri.  Nebraska, 

North  Dakota,  South  Dakota. 
******* 

"Ninth Ahiska,  Eastern  iflid  Northern  Judi- 
cial Districts  of  California,  Hawaii, 
Idaho,  Montana,  Oregon,  Washing- 
ton, Guam. 

******* 

"Eleventh Arkansas,    Louisiana,    Texas.    Canal 

Zone. 
******* 

"Twelith ,\i'izona.  Central  and  Southern  Ju- 
dical Districts  of  California, 
Nevada." 

;{  Sec.  2.  Any  circuit  judge  of  the  fifth  circuit  as  con- 

4  stituted  the  day  prior  to  the  effective  date  of  this  Act,  whose 

5  official  station  is  within  the  fifth  circuit  as  constituted  hy 
G  this  Act,  is  assigned  as  a  circuit  judge  to  such  part  of  the 

7  fonner  fifth  circuit  as  is  constituted  h}-  this  Act  the  fifth 

8  circuit,  and  shall  be  a  circuit  judge  thereof;  and  any  circuit 

9  judge  of  the  fifth  circuit  as  constituted  the  day  prior  to  the 

10  effective  date  of  this  Act,  whose  official  station  is  within  the 

11  eleventh  circuit  as  constituted  hy  this  Act,  is  assigned  as  a 

12  circuit  judge  of  such  part  of  the  former  fifth  circuit  as  is 

13  constituted  by  this  Act  the  eleventh  circuit,  and  shall  be  a 
H  circuit  judge  thereof. 
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1  Sec.  3.  Any  circuit  judge  of  tlie  ninth  circuit  as  con- 

2  stituted  the  day  prior  to  the  effective  date  of  this  Act,  whose 

3  official  station  is  within  the  ninth  circuit  as  constituted  by  this 
i  Act,  is  assigned  as  a  circuit  judge  to  such  part  of  the  former 

5  nhith  circuit  as  is  constituted  by  this  Act  the  ninth  circuit, 

6  and  shaU  be  a  circuit  judge  thereof;  and  any  circuit  judge 

7  of  the  ninth  circuit  as  constituted  the  day  prior  to  the  effective 

8  date  of  this  Act,  whose  official  station  is  within  the  twelfth 

9  circuit  as  constituted  by  this  Act,  is  assigned  as  a  circuit  judge 

10  of  such  part  of  the  former  ninth  circuit  as  is  constituted  by 

11  this  iict  the   twehh   circuit,   and   shall  be   a   circuit  judge 

12  thereof. 

13  Sec.  4.  Where  on  the  day  prior  to  the  effective  date  of 
11  this  Act  any  a})peal  or  other  proceeding  has  been  filed  with 
15  the  circuit  court  of  appeals  for  either  the  fifth  or  the  ninth 
IG  circuit  as  constituted  before  the  effective  date  of  this  Act — 

17  (1)   If  'i"y  hearing  before  said  court  has  been  held  in 

18  the  case,  or  if  the  case  has  been  submitted  for  decision,  then 

19  further  proceedings  in  respect  of  the  case  shall  be  had  in 

20  the  same  manner  and  with  the  same  effect  as  if  this  Act  had 

21  not  been  enacted. 
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1  (2)  If  no  hearing-  before  said  court  has  been  hekl  in  the 

2  case,  and  the  ease  has  not  been  submitted  for  decision,  then 

3  the  appeal,  or  other  proceeding,  together  with  the  original 

4  papers,  printed  records,  and  record   entries   duly  certified, 

5  shall,  by  appropriate  orders  duly  entered  of  record,  be  trans- 
G  ferred  to  the  circuit  court  of  appeals  to  which  it  would  have 

7  ffone  had  this  Act  been  in  full  force  and  efl'ect  at  the  time 

8  such  appeal  was  taken  or  other  proceeding  commenced,  and 

9  further  proceedings  in  respect  of  the  case  shall  be  had  in  the 

10  same  manner  and  with  the   same  efTect  as  if  the   appeal 

11  or  other  proceeding  had  been  filed  in  said  court. 

12  Sec.  5.  The  President  shall  appoint,  by  and  with  the 

13  consent  of  the  Senate,  such  additional  circuit  judges  for  the 

14  fifth,  ninth,  eleventh,  and  twelfth  circuits  as  the  Congress 

15  may  authorize  by  this  Act. 

16  Sec.  6.  Section  48  of  title  28  of  the  United  States  Code 

17  is  amended  to  read  in  part  as  follows: 

18  "§  48.  Terms  of  court 

19  "Terms  or  sessions  of  courts  of  appeals  shall  be  held 

20  annually  at  the  places  listed  below,  and  at  such  other  places 

21  within  the  respective  circuits  as  may  be  designated  by  rule 

22  of  court.  Each  court  of  appeals  may  hold  special  terms  at  any 

23  place  within  its  circuit. 
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"Circuits  Places 

******* 

"Fifth Atlanta  and  Jacksonville. 

******* 

'"Ninth San  Francisco,  Portland,  and  Seattle. 

******* 

"Eleventli New  Orleans  and  Honston. 

******* 

"Twelfth Los  Angeles." 

1  Sec.  7.  Section  1254  of  title  28  of  the  United  States 

2  Code  is  amended  by  adding  a  new  subsection    (4)    reading 

3  as  follows: 

4  "  (-t)  By  appeal,  where  is  drawn  in  question,  the  valid- 

5  ity  of  a  State  statute  or  of  an  administrative  order  of  a 

6  statewide  application  on  the  ground  of  its  being  repugnant 

7  to  the  Constitution,  treaties  or  laws  of  the  United  States: 

8  Provided,   however,   That  this  subsection*  shall  apply  only 

9  when  the  court  of  appeals  certifies  that  its  decision  is  in  con- 

10  flict  with  the  decision  of  another  court  of  appeals  with  respect 

11  to  the  validity  of  the  same  statute  or  administrative  order 

12  under   the    Constitution,    treaties,    or   laws    of   the    United 

13  States.". 

14  Sec.  8.  This  Act  shall  take  efTect  on  July  1,  1975. 
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93d  congress 
2d  Session 


S.  2990 


IN  THE  SENATE  OF  THE  UNITED  STATES 

February  7, 1974 

Mr.  BuRDicK  (for  himself,  Mr.  Gurnet,  Mr.  IIuuska.  and  Mr.  McClellan) 
(by  request)  introduced  tlie  following  Ijill :  whicli  was  read  twice  and 
referred  to  the  Committee  on  the  Judiciary 


ABIIX 

To  improve  judicial  machinery  by  designating  Alabama,  Florida, 
Georgia,  and  Mississippi  and  the  fifth  judicial  circuit;  by 
designating  Louisiana,  Texas,  and  the  Canal  Zone  as  the 
eleventh  judicial  circuit;  by  dividing  the  ninth  judicial  cir- 
cuit and  creating  a  twelfth  judicial  circuit,  and  for  other 
purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Bepresenta- 

2  lives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  section  41  of  title  28  of  the  United  States  Code  is 

4  amended  to  read  in  part  as  follows: 

5  "The  thirteen  judicial  circuits  of  the  United  States  are 

6  constituted  as  follows: 

II 
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"Circuits  Composition 

******* 

"Fifth Alabama,  Florida,  Georgia,  Missis- 
sippi. 

******* 

"Ninth Alaska,  Eastern  and  Northern  Judi- 
cial Districts  of  California,  Hawaii, 
Idaho,  Montana,  Oregon,  Washing- 
ton, Guam. 

******* 

"Eleventh Louisiana, Texas,  Canal  Zone. 

******* 

"Twelfth Arizona,  Central  and  Southern  Ju- 
dicial Districts  of  California, 
Nevada."' 

1  Sec.  2.  Any  circuit  judge  of  the  fifth  circuit  as  consti- 

2  tilted  the  day  prior  to  the  eft'ective  date  of  this  Act,  whose 

3  official  station  is  within  the  fifth  circuit  as  constituted  by  this 

4  Act,  is  assigned  as  a  circuit  judge  to  such  part  of  the  former 

5  fifth  circuit  as  is  constituted  by  this  Act  the  fifth  circuit,  and 

6  shall  be  a  circuit  judge  thereof;  and  any  circuit  judge  of  the 

7  fifth  circuit  as  constituted  the  day  prior  to  the  effective  date 

8  of  this  Act,  whose  official  station  is  within  the  eleventh 

9  circuit  as  constituted  by  this  Act,  is  assigned  as  a  circuit 

10  judge  of  such  part  of  the  former  fifth  circuit  as  is  constituted 

11  by  this  Act  the  eleventh  circuit,  and  shall  be  a  circuit  judge 

12  thereof. 

13  Sec.  3.  Any  circuit  judge  of  the  ninth  circuit  as  consti- 

14  tuted  the  day  prior  to  the  effective  date  of  this  Act,  whose 

15  official  station  is  within  the  ninth  circuit  as  constituted  by 

16  this  Act,  is  assigned  as  a  circuit  judge  to  such  part  of  the 
l"^  former  ninth  circuit  as  is  constituted  by  this  Act  the  ninth 
18  circuit,  and  shall  be  a  circuit  judge  thereof;  and  any  circuit 
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1  judge  of  the  ninth  ch'cult  as  constituted  (lie  day  ])rior  to  the 

2  effective  date  of  this  Act,  whose  olhcial  station  is  within  the 

3  twelfth  circuit  as  constituted  hy  this  Act.  is  assigned  as  a 
•1  circuit  judge  of  such  part  of  ihe  former  ninth  circuit  as  is 

5  constituted  by  this  Act  the  twelfth  circuit,  and  shall  he  a 

6  circuit  judge  thereof. 

7  Sec.  4.  Where  on  the  day  prior  to  the  effective  date  of 

8  this  Act  any  appeal  or  other  proceeding  has  been  filed  with 

9  the  circuit  court  of  appeals  for  either  the  fifth  or  ihe  ninth 

10  circuit  as  constituted  bef<n-e  the  effective  date  of  this  Act — 

11  ( 1 )    If  any  hearing  before  said  court  has  been  held  in 

12  the  case,  or  if  the  case  has  been  submitted  for  decision,  then 

13  further  proceedings  in  respect  of  the  case  shall  be  had  in  the 
1-1  same  manner  and  with  the  same  effect  as  if  this  Act  had  not 

15  been  enacted. 

16  (2)    If  no  hearing  before  said  court  has  been  held  in 

17  the  case,  and  the  case  has  not  been  submitted  for  decision, 

18  then  the  appeal,   or  other  proceeding,    together   wilh    tiie 

19  original  papers,   printed   records,   and   record   entries    duly 

20  certified,  shall,  by  appropriate  orders  duly  entered  of  record, 

21  be  transferred  to  the  circuit  court  of  appeals  to  which  it  would 

22  had  2one  had  this  Act  been  in  full  force  and  elTect  at  the 

23  time   such   appeal    was    taken    or    other    proceeding    com- 

24  menced,  and  further  proceedings  in  respect  of  the  case  shall 

25  be  had  in  the  same  manner  and  with  the  same  eflfect  as  if 
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1  the  appeal  or  other  proceeding  had  been  hied  in  said  court. 

2  Sec.  5.  The  President  shall  appoint,  by  and  with  the 

3  consent  of  the  Senate,  such  additional  circuit  judges  for  the 

4  fifth,  ninth,  eleventh,  and  twelfth  circuits  as  the  Congress 

5  may  authorize  by  this  Act. 

6  Sec.  6.  Section  48  of  title  28  of  the  United  States  Code 

7  is  amended  to  read  in  part  as  follows : 

8  "§48.  Terms  of  court 

9  "Terms  or  sessions  of  courts  of  appeals  shall  be  held  an- 

10  nually  at  the  places  hsted  below%  and  at  such  other  places 

11  within  the  respective  circuits  as  may  be  designated  by  rule 

12  of  court.  Each  court  of  appeals  may  hold  special  terms  at 

13  any  place  within  its  circuit. 

"Circuits  Places 

*.  *  *  *  t  *  * 

"Fifth Atlanta  and  Jacksonville. 

******* 

"Ninth San  Francisco,  Portland,  and  Seattle. 

******* 

"Eleventli New  Ork>ans  and  Houston. 

"Twelfth Los  Angeles." 

14  Sec.  7.  Section  1254  of  title  28  of  the  United  States  Code 

15  is  amended  by  adding  a  new  subsection    (4)    reading  as 

16  follows : 

17  "  (4)   By  appeal,  where  is  drawn  in  question,  the  valid- 
ly   ity  of  a  State  statute  or  of  an  administrative  order  of  statewide 

19  application  on  the  ground  of  its  being  repugnant  to  the  Con- 

20  stitution,  treaties,  or  laws  of  the  United  States:  Provided, 

21  however,  That  this  subsection  shall  apply  only  when  the 
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1  court  of  appeals  certifies  that  its  decision  is  in  conflict  with  the 

2  decision  of  another  court  of  appeals  with  respect  to  the 

3  vahdity  of  the  same  statute  or  administrative  order  under  the 

4  Constitution,  treaties,  or  laws  of  the  United  States." 

5  Sec.  8.  This  Act  shall  take  effect  on  July  1,  1975. 
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I .   INTRODUCTION 

For  more  than  a  decade  the  United  States  Courts  of 
Appeals  -  courts  of  last  resort  for  all  but  a  handful  of 
federal  cases  -  have  been  a  source  of  continuing  concern. 
During  this  period  they  have  experienced  an  increase  in  case- 
loads unprecedented  in  magnitude.   In  Fiscal  Year  1960,  a 
total  of  3,899  appeals  were  filed  in  all  eleven  circuits; 
with  69  authorized  judgeships,  the  average  was  57  per  judge- 
ship.  In  1973  the  filings  had  soared  to  15,629;  with  97 
authorized  judgeships,  the  average  per  judgeship  was  161, 
almost  three  times  the  figure  for  1960.   The  filings  them- 
selves increased  301  per  cent  during  the  same  period,  compared 
with  an  increase  of  only  58  per  cent  in  district  court  cases. 

This  flood-tide  of  appellate  filings  has  given  rise  to 
changes  in  internal  procedures.   Opportunity  for  oral  argu- 
ment has  been  drastically  curtailed  in  a  number  of  circuits. 
At  the  same  time,  the  use  of  judgment  orders  and  per  curiam 
opinions  has  increased  dramatically.   Many  of  these  changes 
may  be  desirable,  worthy  of  emulation  in  their  present  form. 
Some  may  contain  the  germ  of  good  ideas  which  need  refinement 
if  they  are  to  be  retained.   Others  may  be  no  more  than 
responses  of  the  moment,  designed  to  avoid  intolerable  back- 
logs, but  generating  concern  in  their  implementation.   With- 
out passing  judgment  on  any  of  them,  suffice  it  to  say  that 
they  present  questions  which  merit  careful  study. 

An  increase  in  the  volume  of  judicial  business  typically 
spawns  new  judgeships.   The  Fifth  Circuit  has  grown  to  a 
court  of  15  active  judges,  each  of  whom  shoulders  a  heavy 
workload  despite  the  use  of  extraordinary  measures  to  cope 
with  the  flood  of  cases.   Serious  problems  of  administration 
and  of  internal  operation  inevitably  result  with  so  large  a 
court,  particularly  when  the  judges  are  as  widely  dispersed 
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geographically  as  they  are  in  the  Fifth  Circuit.   For 
example,  it  becomes  more  difficult  to  sit  en  banc  despite  the 
importance  of  maintaining  the  law  of  the  circuit.   Judges 
themselves  have  been  among  the  first  to  recognize  that  there 
is  a  limit  to  the  number  of  judgeships  which  a  court  can 
accommodate  and  still  function  effectively  and  efficiently. 
In  1971  the  Judicial  Conference  of  the  United  States  endorsed 
the  conclusion  of  its  Committee  on  Court  Administration  that 
a  court  of  more  than  15  would  be  "unworkable".   At  the  same 
time,  the  Conference  took  note  of  and  quoted  from  a  resolution 
of  the  judges  of  the  Fifth  Circuit  that  to  increase  the  number 
of  judges  on  that  court  "would  diminish  the  quality  of  justice' 
and  the  effectiveness  of  the  court  as  an  institution. 

In  terms  of  geographical  size,  the  Ninth  Circuit  presents 
an  even  more  striking  picture;  it  ranges  from  the  Arctic 
Circle  to  the  Mexican  border,  from  Hawaii  and  Guam  to  Montana 
and  Idaho.   With  thirteen  judgeships,  it  is  the  second  largest 
in  the  country,  both  in  terms  of  size  of  court  and  of  case 
filings,  and  has  serious  dif f icultites  with  backlog  and  delay. 

In  recognition  of  the  problems  faced  by  the  Courts  of 
Appeals,  the  Congress  created  the  Commission  on  Revision  of 
the  Federal  Court  Appellate  System  (P.L.  92-489  (1972)), 
directing  it,  in  the  first  instance,  "to  study  the  present 
division  of  the  United  States  into  the  several  judicial  cir- 
cuits and  to  report  .  .  .  its  recommendations  for  changes 
in  the  geographical  boundaries  of  the  circuits  as  may  be  most 
appropriate  for  the  expeditious  and  effective  disposition  of 
judicial  business."   Taking  note  of  the  urgency  of  the  need 
for  relief.  Congress  provided  that  the  Commission  report  to 
the  President,  the  Congress  and  the  Chief  Justice  within  180 
days  of  the  appointment  of  its  ninth  member. 

The  Commission  has  held  hearings  in  ten  cities;  a  pre- 
liminary report  was  widely  circulated.   The  Commission  has 
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received  ideas  and  opinions  on  the  alignment  of  the  circuits 
from  the  bench  and  bar  in  every  section  of  the  nation.   We 
have  concluded  that  the  creation  of  two  new  circuits  is 
essential  to  afford  immediate  relief  to  the  Fifth  and  Ninth 

Circuits. 

We  have  not  recommended  a  general  realignment  of  all 
the  circuits.   To  be  sure,  the  present  boundaries  are  largely 
the  result  of  historical  accident  and  do  not  satisfy  such 
criteria  as  parity  of  caseloads  and  geographical  compactness. 
But  these  boundaries  have  stood  since  the  nineteenth  century, 
except  for  the  creation  of  the  Tenth  Circuit  in  1929,  and 
whatever  the  actual  extent  of  variation  in  the  law  from  cir- 
cuit to  circuit,  relocation  would  take  from  the  bench  and 
bar  at  least  some  of  the  law  now  familiar  to  them.   Moreover, 
the  Commission  has  heard  eloquent  testimony  evidencing  the 
sense  of  community  shared  by  lawyers  and  judges  within  the 
present  circuits.   Except  for  the  most  compelling  reasons, 
we  are  reluctant  to  disturb  institutions  which  have  acquired 
not  only  the  respect  but  also  the  loyalty  of  their  constituents. 

In  making  its  recommendations  the  Commission  has  relied 
primarily  on  data  from  Fiscal  Year  1973.   We  have  heard  testi- 
mony concerning  what  the  future  may  hold,  and  we  appreciate 
the  need  for  anticipating  it.   Making  projections  of  future 
caseloads,  however,  is  at  best  a  risky  business,  and  as 
specificity  increases,  confidence  decreases.   For  example,  in 
Fiscal  1973  the  number  of  filings  in  the  United  States  district 
courts  decreased  for  the  first  time  in- at  least  a  decade; 
yet  it  would  be  folly  to  predict  from  this  alone  a  continuing 
downturn  which  would  obviate  the  necessity  for  the  changes 
we  recommed  in  the  Fifth  and  the  Ninth  Circuits.   Moreover, 
as  we  look  to  the  future  we  find  many  variables  which  will 
surely  have  some  impact  on  caseloads  but  are  nonetheless  in- 
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capable  of  being  integrated  meaningfully  in  a  statistical 
analysis.   The  Congress  has  before  it  proposed  legislation 
which,  if  enacted,  may  bring  significant  relief  to  both  the 
appellate  and  the  district  courts.   Other  legislation  may  give 
rise  to  new  federal  causes  of  action;  new  judicial  doctrines 
may  expand  or  contract  access  of  litigants  to  the  courts; 
patterns  of  litigation  may  change.   Furthermore,  caseload  is 
but  one  of  a  number  of  factors  relevant  to  the  question  of 
circuit  realignment.   Procedures  which  enhance  the  ability  of 
the  Courts  of  Appeals  to  dispose  justly  and  efficiently  of 
the  business  before  them  may  well  be  of  greater  significance. 
The  past  decade  has  witnessed  dramatic  achievements  on  the 
part  of  the  courts  in  their  effort  to  keep  pace  with  rising 
caseloads;  greater  efficiencies  and  productivity  may  yet  be 
possible. 

We  have  considered  these  factors,  so  difficult  to  predict 
or  to  quantify,  and  find  it  impossible  to  conclude  that  solu- 
tions can  soon  be  found  which  will  obviate  the  need  for  circuit 
realignment.   Accordingly,  we  remain  persuaded  that  the  crea- 
tion of  two  additional  circuits  is  imperative  at  this  time. 

The  Commission  harbors  no  illusions  that  realignment  is 
a  sufficient  remedy,  adequate  even  for  a  generation,  to  deal 
with  the  fundamental  problems  now  confronting  the  Courts  of 
Appeals.  These  problems  are  unlikely  to  be  solved  by  realign- 
ment alone  without  destroying  or  impairing  some  of  the  most 
valuable  qualities  of  the  federal  court  appellate  system.   It 
is  our  opinion,  however,  that  realignment  is  a  necessary  first 
step  in  the  Fifth  and  Ninth  Circuits,  not  only  to  afford  relief 
to  the  pressing  problems  of  the  present,  but  also  to  provide 
a  firm  base  on  which  to  build  more  enduring  reforms. 

Our  view  that  realignment  of  the  Fifth  and  Ninth  Circuits 
is  a  necessary  initial  measure  is  shared  by  the  American  Bar 
Association's  Special  Committee  on  Coordination  of  Judicial 
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Improvements.   The  American  Bar  Association  itself,  acting 
upon  the  report  of  that  committee,  has  expressed  its  recogni- 
tion of  the  "urgent  need"  for  realignment  of  the  Fifth  and 
Ninth  Circuits  and  its  support  for  such  a  change. 

The  Congress  in  creating  the  Commission  has  recognized 
that  however  exigent  a  report  on  realignment,  more  is  required. 
Accordingly,  the  governing  statute  directs  the  Commission,  in 
the  second  phase  of  its  work,  to  study  the  structure  and  in- 
ternal procedures  of  the"Federal  courts  of  appeal  system,"  and 
to  report  its  recommendations  for  such  additional  changes 
"as  may  be  appropriate  for  the  expeditious  and  effective  dis- 
position of  the  caseload  of  the  Federal  courts  of  appeal, 
consistent  with  fundamental  concepts  of  due  process  and  fair- 
ness. " 

In  conformity  with  the  mandate  of  the  statute,  the 
Commission  herewith  reports  its  recommendations  for  change 
in  the  boundaries  of  the  several  judicial  circuits.   We  are 
not  all  of  one  mind  on  all  issues,  but  we  share  the  conviction 
that  the  situation  in  the  Fifth  and  Ninth  Circuits  should  not 
be  allowed  to  continue.   Work  on  the  second  phase  of  our  assign- 
ment has  already  begun.   We  emphasize  once  again,  however, 
that,  whatever  may  emerge  from  that  effort  or  from  changes  by 
the  Congress  or  by  the  courts  themselves  which  can  now  be 
envisioned,  litigants  in  the  Fifth  and  Ninth  Circuits  are 
entitled  to  that  immediate  and  significant  relief  which  our 
proposals  would  provide. 

Creation  of  the  new  courts  must  be  accompanied  by 
authorization  of  judgeships  sufficient  to  deal  effectively 
with  the  volume  of  judicial  business  which  litigants  will 
bring  before  them.   Accordingly,  we  recommend  that  the  Congress, 
concurrently  with  realignment,  create  new  judgeships  adequate 
to  man  each  of  the  courts  affected  by  such  legislation. 
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II.   THE  FIFTH  CIRCUIT 

The  case  for  realignment  of  the  geographical  boundaries 
of  the  Fifth  Circuit  is  clear  and  compelling.   With  2,964 
appeals  filed  in  Fiscal  Year  1973,  this  Circuit  has  by 
far  the  largest  volume  of  judicial  business  of  any  of  the 
Courts  of  Appeals  —  almost  one-fifth  of  the  total  fil- 
ings in  the  11  circuits.   Although  it  is  the  largest 
federal  appellate  court  in  the  country,  with  15  active 
judges,  it  also  has  one  of  the  highest  caseloads  per  judge  — 
198  filings  in  FY  1973,  23  per  cent  more  than  the  national 
average.   Geographically,  too,  the  circuit  is  huge,  ex- 
tending from  the  Florida  Keys  to  the  New  Mexico  border. 

Heavy  caseloads  in  the  Fifth  Circuit  are  not  a  new 
problem.   Proposals  for  dividing  the  circuit  have  been 
under  serious  consideration  for  some  years,  but  instead 
additional  judges  were  added.   The  caseload,  however,  has 
continued  to  grow  and  the  active  judges  of  the  circuit, 
acting  unanimously,  have  repeatedly  rejected  additional 
judgeships  as  a  solution:   to  increase  the  number  beyond 
15  would,  in  their  words,  "diminish  the  quality  of  justice" 
and  the  effectiveness  of  the  court  as  an  institution. 

To  the  credit  of  its  judges  and  its  leadership,  the 
Court  of  Appeals  for  the  Fifth  Circuit  has  remained  current 
in  its  work.   It  has  been  innovative  and  imaginative, 
avoiding  what  might  have  been  a  failure  in  judicial 
administration  of  disastrous  proportions.   The  price  has 
been  high,  however,  both  in  the  burdens  imposed  on  the 
judges  and  in  terms  of  the  judicial  process  itself.   This 
is  the  considered  view  of  a  majority  of  the  active  judges 
of  the  Court  of  Appeals  for  the  Fifth  Circuit  who,  joining 
in  a  statement  which  calls  for  prompt  realignment,  assert 
that  "the  public  interest  demands  immediate  relief" 
(emphasis  in  the  original).   Even  15,  they  emphasize,  is 
too  large  a  number  of  judges  for  maximum  efficiency, 
particularly  with  respect  to  avoiding  and  resolving  intra- 
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circuit  conflicts.   Pointing  both  to  geographical  area  and  to 
the  number  of  judges,  they  conclude:   "Jumboism  has  no 
place  in  the  Federal  Court  Appellate  System." 

As  a  result  of  the  pressure  of  a  flood-tide  of 
litigation,  the  court  has  instituted  a  procedure  under 
which  oral  argument  is  denied  in  almost  60  per  cent  of 
all  cases  decided  by  it.   The  Commission  has  heard  a  great 
deal  of  testimony  concerning  this  practice,  but  even 
among  the  strongest  proponents  of  the  Fifth  Circuit's 
procedures  there  is  the  feeling  that  oral  argument  may 
have  been  eliminated  in  too  many  cases.   Certainly  this 
is  the  strongly  held  view  of  many  attorneys  who  appeared 
before  the  Commission.   The  court  has  also  decided  an 
increasing  proportion  of  cases  without  written  opinions. 

It  is  easier  to  perceive  the  problem  than  to  propose 
a  solution.   At  hearings  in  four  cities  in  the  Fifth 
Circuit,  and  in  extensive  correspondence  with  members 
of  the  bench  and  bar,  we  have  heard  opinions  on  a  wide 
spectrum  of  possible  realignments.   The  Commission  con- 
sidered numerous  proposals  before  arriving  at  the  con- 
clusions presented  in  this  report. 

In  considering  the  merits  of  the  various  proposals, 
we  have  given  weight  to  several  important  criteria.   First, 
where  practicable,  circuits  should  be  composed  of  at 
least  three  states;  in  any  event,  no  one-state  circuits 
should  be  created.   Second,  no  circuit  should  be  created 
which  would  immediately  require  more  than  nine  active  judges. 
Third,  the  Courts  of  Appeals  are  national  courts;  to  the 
extent  practicable,  the  circuits  should  contain  states  with 
a  diversity  of  population,  legal  business  and  socio- 
economic interests.   Fourth  is  the  principle  of  marginal 
interference:  excessive  interference  with  present  patterns 
is  undesirable;  as  a  corollary,  the  greater  the  dis- 
location involved  in  any  plan  of  realignment,  the  larger 
should  be  the  countervailing  benefit  in  terms  of  other 
criteria  that  justify  the  change.   Fifth,  no  circuit  should 
contain  noncontiguous  states. 
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On  the  basis  of  these  criteria,  we  have  rejected  a 
number  of  proposals.   For  instance,  to  divide  the  Fifth 
into  three  circuits  without  affecting  any  adjacent  states 
would  require  the  creation  of  three  two-state  circuits, 
one  of  which  would  be  too  small  to  constitute  a  viable 
national  circuit;  moreover,  as  stated  above,  we  think 
it  undesirable  to  proliferate  two-state  circuits. 

Once  we  begin  to  consider  realignment  plans  affect- 
ing adjacent  circuits,  the  principle  of  marginal  inter- 
ference comes  into  play.   For  instance,  Georgia  could 
be  moved  into  the  Fourth  Circuit  only  if  one  of  the 
Fourth  Circuit  states  were  moved  into  yet  another  circuit. 
Similarly,  if  Florida,  Alabama  and  Mississippi  were 
placed  in  one  circuit,  and  Georgia,  Tennessee  (now  in 
the  Sixth  Circuit),  and  South  Carolina  (now  in  the  Fourth 
Circuit)  in  another,  both  would  have  manageable  caseloads, 
but  at  the  cost  of  interfering  significantly  with  two 
adjacent  circuits. 

Similar  considerations  suggested  the  rejection  of 
various  proposed  realignments  for  the  western  section  of 
the  Fifth  Circuit.   A  circuit  composed  of  Texas,  Louisiana, 
Oklahoma  and  New  Mexico,  for  example,  would  have  a  much 
higher  workload  than  is  desirable.   In  addition,  it  would 
leave  the  Tenth  Circuit  with  only  527  filings,  smaller 
than  any  existing  circuit  except  the  First.  • 

In  its  Preliminary  Repoi't  of  November  1973  the  Com- 
mission presented  three  possible  plans  for  realignment  of 
the  Fifth  Circuit.   After  careful  consideration  of  the 
responses  of  the  bench  and  bar,  and  further  study  of  possible 
alternatives,  a  majority  of  the  Commission  now  recommends 
that  the  present  Fifth  Circuit  be  divided  into  two  new  cir- 
cuits: a  new  Fifth  Circuit  consisting  of  Florida,  Georgia 
and  Alabama;  and  an  Eleventh  Circuit  consisting  of  Mississippi, 
Louisiana,  Texas  and  the  Canal  Zone.   Such  a  realignment 
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satisfies  all  five  of  the  criteria  deemed  important  by  the 
Commission.   In  particular,  no  one-  or  two-state  circuits 
would  be  created;  no  other  circuit  would  be  affected. 


Commission  Recommendation 


Filings, / 
FY  '73  -' 


Fifth  Circuit 
Florida 
Georgia 
Alabama 


800 
451 
249 


1,500 


Filings 

FY  '73 

eventh  Circui 

t 

Texas 

838 

Louisiana 

477 

Mississippi 

143 

Canal  Zone 

6 

1,464 


With  nine  judgeships  for  each  of  the  new  courts,  the 
filings  per  judgeship  in  the  new  Fifth  Circuit  would  be 
167;  in  the  Eleventh  Circuit,  163.   These  figures  may  be 
compared  with  the  national  average  in  FY  1973  of  161.   The 
circuits,  it  should  be  noted,  are  well  balcinced  in  terms  of 
case  filings. 


—   The  Administrative  Office  of  the  United  States  Courts 
reports  appeals  from  administrative  agencies  for  each 
circuit,  but  not  by  state  of  origin.   (The  same  is  true 
with  respect  to  original  proceedings.   These  are  relatively 
few  in  number  and  are  here  treated  together  with  and  con- 
sidered as  administrative  appeals.)   The  figures  in  the 
text  include,  in  addition  to  appeals  from  United  States 
District  Courts,  an  allocation  to  each  state  of  administrative 
appeals  in  the  same  proportion  to  total  administrative 
appeals  in  the  circuit  as  the  number  of  appeals  from  the 
District  Courts  within  the  state  bears  to  the  total  number 
of  District  Court  appeals  within  the  circuit.   In  Fiscal 
Year  1973,  the  total  number  of  administrative  appeals  and 
original  proceedings  in  the  Fifth  Circuit  was  218,  which  con- 
stituted 7  per  cent  of  the  circuit's  total  filings. 
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If  for  any  reason  the  Congress  should  deem  this  proposal 
unacceptable,  the  Commission  recommends  enactment  of  one  of 
the  other  two  proposals  presented  in  its  Preliminary  Report 
and  set  forth  below.   Either  plan  would  represent  a  sig- 
nificant improvement  over  the  current  situation.   The  Com- 
mission expresses  no  preference  between  them. 

Alternative  No.  1 


Eastern  Circuit 

Florida 
Georgia 
Alabama 
Mississippi 


Filings  2/ 
FY  '75 

800 
451 
249 
145 


Western  Circuit    FY  '75 


Texas 
Louisiana 
Arkansas 
Canal  Zone 


858 

477 

95 

6 


1,645 


1,414 


This  alternative  affects  only  one  circuit  other  than  the 
Fifth:  Arkansas  is  moved  out  of  the  present  Eighth  Circuit, 
which  has  one  of  the  lowest  caseloads  in  the  country.   The 
addition  of  Arkansas  to  Texas,  Louisiana  and  the  Canal  Zone 
avoids  the  creation  of  a  two-state  circuit. 

This  plan,  however,  does  create  a  relatively  large  eastern 
circuit  -  1,645  filings  in  FY  1975.   With  nine  judges  the  cir- 
cuit would  have  185  filings  per  judgeship,  well  above  the  national 
average  of  161.   It  would  nonetheless  effect  an  eight  per  cent 
reduction  from  the  present  Fifth  Circuit  figure.   Further,  a 
court  of  nine  judges  rather  than  15  could  be  expected  to  achieve 
a  greater  measure  of  efficiency  in  holding  en  banc  hearings  and 
circulating  panel  opinions  among  all  of  the  judges  so  as  to 
minimize  the  possibility  of  conflicts  within  the  circuit. 

Alternative  No.  2 


Eastern  Circuit 

Florida 
Georgia 
Alabama 
Mississippi 


Filings  2/ 
FY  '75 

800 
451 
249 
145 


Western  Circuit 

Texas 
Louisiana 
Canal  Zone 


Filings 
FY  '75 

858 

477 

6 

1,521 


1,645 


2/   See  Footnote  1,  page  9. 
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This  alternative  creates  the  same  eastern  circuit  as 
Alternative  No.  1,  with  the  same  disadvantages.   It  does 
create  a  two-state  circuit  in  the  west.   It  does  not, 
however,  alter  any  circuit  other  than  the  Fifth,  and  thus 
respects  the  principle  of  marginal  interference. 
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III.   THE  NINTH  CIRCUIT 

The  Ninth  Circuit  today  handles  more  cases  annually 
than  any  circuit  other  than  the  beleaguered  Fifth.   Since 
1968  the  number  of  appeals  filed  each  year  has  consistently 
exceeded  the  number  of  terminations,  resulting  in  a  back- 
log of  170  cases  per  judgeship  at  the  end  of  Fiscal  Year  1973  — 
enough  to  keep  the  court  busy  for  a  full  year  even  if  no 
new  cases  were  filed.   Delays  in  the  disposition  of  civil 
cases,  often  of  two  years  or  more,  have  seriously  concerned 
both  judges  and  members  of  the  bar.   The  size  of  the  court 
(13  authorized  judgeships  since  1968)  and  the  extensive 
reliance  it  has  been  required  to  place  on  the  assistance 
of  district  and  visiting  judges  have  threatened  its  in- 
stitutional unity.   Attorneys  and  judges  have  been  troubled 
by  apparently  inconsistent  decisions  by  different  panels 
of  the  large  court;  they  are  concerned  that  conflicts  within 
the  circuit  may  remain  unresolved.   Whatever  the  reason, 
for  two  successive  fiscal  years,  1971  and  1972,  there  were 
no  en  banc  adjudications.   More  recently,  the  court  has 
accepted  a  number  of  cases  for  en  banc  determinations 
and  appears  to  be  doing  so  with  increasing  frequency.   It 
remains  to  be  seen  whether  this  will  serve  further  to 
exacerbate  the  problems  of  delay. 

At  the  Commission's  hearings,  held  in  four  cities  of 
the  Ninth  Circuit,  the  vast  majority  of  the  witnesses  recognized 
that  some  change  in  the  structure  of  the  circuit  is  necessary. 
It  was  also  generally  recognized  that  the  problems  faced  by 
the  court  could  not  be  adequately  resolved  by  simply  in- 
creasing the  number  of  judges.   Adding  judges  without  more 
is  no  solution.   The  Fifth  Circuit  judges,  having  lived  with 
a  court  of  15,  have  repeatedly  gone  on  record  as  opposing 
any  increase  beyond  that  number.   Indeed,  a  majority  of  the 
active  judges  of  the  Fifth  find  15  too  many.   Some  of  the 
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Ninth  Circuit  judges,  too,  have  pointed  to  the  difficulties 
encountered  by  their  own  court  of  13  in  maintaining  institutional 
unity.   Indeed,  in  more  ways  than  one  the  Ninth  Circuit  is  close 
on  the  heels  of  the  Fifth,  where  a  majority  of  judges,  despite 
their  remarkable  efforts  to  cope  with  a  burgeoning  caseload 
and  a  vast  geographical  area,  have  requested  immediate  relief. 
It  should  not  be  necessary  for  the  Ninth  Circuit  to  re-live 
the  history  of  the  Fifth  Circuit  before  its  problems  of  case- 
load and  geographical  size  are  ameliorated. 

Accordingly,  the  Commission  recommends  that  the  present 
Ninth  Circuit  be  divided  into  two  circuits:   a  Twelfth  Circuit 
to  consist  of  the  Southern  and  Central  Districts  of  California 
and  the  states  of  Arizona  and  Nevada;  and  a  new  Ninth  Circuit 
to  consist  of  Alaska,  Washington,  Oregon,  Idaho,  Montana, 
Hawaii,  Guam  and  the  Eastern  and  Northern  Districts  of  California. 
Such  a  realignment  will  by  no  means  solve  all  of  the  Ninth  Circuit's 
problems  for  all  time,  but  it  will  make  them  more  manageable  in 
the  short  run  and  establish  a  sound  geographical  base  on  which 
to  build  more  fundamental  reforms. 

The  Ninth  Circuit's  filings  in  Fiscal  Year  1973  would 
have  been  allocated  as  follows  if  the  division  now  recommended 
had  been  in  effect : 


Twelfth  Circuit 

California  -  Southern 
California  -  Central 
Arizona 
Nevada 


New  Ninth  Circuit 


998 

234 
70 


TOTAL 


1,30; 


>3/ 


California  - 

-  Northern 

545 

California  - 

-  Eastern 

Alaska 

26 

Washington 

183 

Oregon 

121 

Idaho 

30 

Montana 

36 

Hawaii 

38 

Guam 

35 

1,014 


Z/   Adjusted  to  reflect  appeals  from  administrative  agencies 
and  original  proceedings.   In  the  Ninth  Circuit,  these 
constituted  16  per  cent  of  the  total  filings  in  FY  1973. 
See  Footnote  1,  page  9. 
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With  nine  judgeships  in  the  proposed  Twelfth  Circuit  the 
court  would  have  had  145  filings  per  judgeship,  virtually 
equal  to  the  filings  per  judgeship  (144)  in  all  of  the  circuits 
in  FY  1973  excluding  the  three  busiest.   That  figure  also 
represents  a  decrease  of  19  per  cent  from  the  Ninth  Circuit's 
current  rate  of  178  filings  per  judgeship.   The  states  of  the 
new  Ninth  Circuit,  of  course,  had  a  lower  caseload  and,  depend- 
ing on  the  number  of  judgeships  provided,  would  have  had  at 
least  as  much  relief. 

The  Commission  has  received  a  number  of  other  plans  for 
realignment  of  the  Ninth  Circuit.   Most  strongly  pressed  is 
the  suggestion  that  California,  Nevada,  Hawaii  and  Guam 
constitute  one  circuit,  that  Arizona  be  shifted  to  the  Tenth 
Circuit,  and  that  a  separate  circuit  be  created  to  consist 
of  Alaska,  Washington,  Oregon,  Idaho  and  Montana,  the  five 
northwestern  states.   After  careful  consideration  we  have 
concluded  that,  for  reasons  developed  below,  this  plan,  too, 
is  so  clearly  inferior  to  the  recommended  realignment  that 
we  have  no  choice  but  to  reject  it.   Nevertheless,  and  with- 
out minimizing  the  difference  in  relative  merits  of  the  plans, 
the  Commission  is  of  the  view  that  adoption  of  this  proposal  — 
joining  California,  Nevada,  Hawaii  and  Guam,  shifting  Arizona 
to  the  Tenth,  and  creating  a  northwestern  circuit  of  the 
remaining  states  —  is  preferable  to  leaving  the  Ninth  Circuit 
as  it  is  now. 

We  find  the  plan  just  described  to  be  inferior  in  several 
respects.   First,  it  appears  highly  undesirable  at  this  juncture 
to  create  a  new  circuit  which  in  Fiscal  1973  would  have  had 
close  to  1,700  filings,  particularly  when  much  of  the  area  it 
would  encompass  is  expected  to  experience  substantial  growth. 
The  crucial  fact  is  that  California  today  already  provides 
two-thirds  of  the  judicial  business  of  the  Ninth  Circuit.   To 
keep  it  intact,  ajid  to  join  it  in  a  circuit  with  other  states, 
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would  make  it  impossible  to  provide  adequate  relief  for  the 
problems  of  the  circuit.   Second,  to  shift  Arizona  into  the 
Tenth  Circuit  would  violate  the  principle  of  marginal  inter- 
ference.  It  would  involve  moving  a  state  into  a  different, 
existing  circuit  in  the  face  of  vigorous,  reasoned  objections 
concerning  the  impact  of  such  a  move.   Relocation  would  take 
from  the  bench  and  bar  at  least  some  of  the  law  now  familiar 
to  them.   We  have  also  heard  extensive  testimony  about  the 
close  economic,  social  and  legal  ties  between  Southern 
California  and  Arizona  and  the  more  limited  nature  of  such 
ties  between  Arizona  and  the  Tenth  Circuit  with  its  seat  at 
Denver.   Moreover,  opposition  to  such  a  plan  has  come  from 
California  as  well  as  Arizona.   Finally,  as  we  develop  more 
fully  below,  a  separate  circuit  for  the  five  northwestern 
states  does  not  appear  justified  or  desirable  at  this  time. 

Although  the  underlying  problems  of  caseload  and  size 
facing  the  Fifth  and  Ninth  Circuits  are  similar,  realignment 
of  the  Ninth  poses  difficulties  not  encountered  or  raised 
in  deliberations  concerning  the  Fifth.   Some  of  these  con- 
siderations are  discussed  immediately  hereafter. 

1.   A  single  state  —  in  this  instance  California  — 
should  not  constitute  a  single  federal  circuit. 

A  one-state  circuit  would  lack  the  diversity  of  back- 
ground and  attitude  brought  to  a  court  by  judges  who  have 
lived  and  practiced  in  different  states.   Tlie  Commission 
believes  that  such  diversity  is  a  highly  desirable,  and  per- 
haps essential,  condition  in  the  constitution  of  the  federal 
courts  of  appeals.  Moreover,  only  two  senators,  both  from 
a  single  state,  would  be  consulted  in  the  appointment  process; 
a  single  senator  of  long  tenure  might  be  in  a  position  to 
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mold  the  court  for  an  entire  generation.   Finally,  a  circuit 
consisting  of  California  alone  would  immediately  require  nine 
judges  even  to  maintain  the  high  caseload  per  judge  that  now 
obtains  in  the  Ninth  Circuit.   In  addition,  it  would  do  little 
to  solve  the  existing  problems  of  the  Ninth  Circuit  because 
California  now  provides  two-thirds  of  the  caseload  of  the 
circuit  as  presently  constituted. 

2.   Dividing  the  judicial  districts  of  California 
between  two  circuits  raises  no  insoluble  or 
unmanageable  problems. 

The  realignment  plan  we  have  recommended  would  divide 
the  judicial  districts  of  California  between  the  new  Ninth 
Circuit  and  the  proposed  Twelfth  Circuit.   The  division  of 
a  state  between  two  circuits  would  be  an  innovation  in  the 
history  of  the  federal  judicial  system.   The  problems  that 
may  be  anticipated  fall  into  two  broad  classes:   those  in- 
volving actual  or  potential  conflicting  orders  to  a  litigant, 
and  those  involving  the  promulgation  of  inconsistent  rules 
of  law  in  suits  involving  different  litigants.   Special  con- 
cern has  been  voiced  over  the  possibility  of  conflicting 
decisions  as  to  the  validity  of  state  statutes  or  practices 
under  federal  law.   However,  after  full  consideration,  we 
are  convinced  that  any  problems  that  might  arise  are  of  lesser 
magnitude  and  significance  than  those  created  by  a  single- 
state  circuit,  or  aiiy  of  the  other  proposals  that  have  been 
suggested  to  us.   In  any  event,  they  can  be  resolved  by 
existing  mechanisms  and  others  that  could  readily  be  developed. 

Conflicting  judgments.    Among  the  wide  variety  of 
mechanisms  developed  in  the  law  to  avoid  repetitive  litigation 
and  conflicting  judgments,  at  least  half  a  dozen  are  explicitly 
designed  or  frequently  used  to  deal  with  litigation  arising 
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out  of  controversies  crossing  circuit  boundaries.   These 
include  transfers  between  circuits,  transfers  of  venue  under 
28  U.S.C.  sec.  1404(a),  consolidations  by  the  Judicial  Panel 
on  Multidistrict  Litigation,  stays,  injunctions,  and  statutory 
interpleader.   Either  in  their  present  form  or  with  modifications, 
these  mechanisms  would  avoid  many  of  the  potential  conflicts 
in  the  state  divided  between  two  circuits. 

Conflicting  legal  rules  —  issues  of  state  law.   The 
Commission  has  heard  testimony  to  the  effect  that  a  division 
of  California  such  as  the  one  proposed  will  mean  that  two 
federal  appellate  courts  rather  than  one  would  be  interpreting 
California  law.   Of  course,  this  may  be  true  today.   As  the  law 
governing  choice  of  law  has  developed,  every  federal  court 
may  at  some  point  be  called  upon  to  interpret  California  law. 
With  litigation  over  mass  torts  such  as  airplane  accidents 
cind  multi-state  business  transactions  so  common,  we  are  neither 
surprised  nor  disturbed  by  a  district  court  within  one  circuit 
applying  the  law  of  a  state  from  another  circuit.   Moreover, 
even  within  California  there  are  today  four  federal  district 
courts  which  regularly  interpret  California  law.   Experience 
in  the  federal  system  shows  that  district  courts  within  the 
same  state  may  differ  in  their  interpretation  of  state  law. 
These  differences  may  or  may  not  be  resolved  by  a  Court  of 
Appeals;  if  they  are,  the  resolution  may  take  years.   Of 
central  signif iccince,  on  issues  of  state  law  both  of  the 
proposed  circuits  would  be  obliged  to  follow  the  well-developed 
jurisprudence  of  the  California  legislature  and  courts.   This 
would  be  equally  true  in  diversity  cases  and  in  cases  involving 
federal  claims  which  turn  on  points  of  state  law. 

Where  unusual  circumstances  militate  against  federal 
decision  of  state-law  issues,  devices  such  as  abstention  and 
certification  are  available  to  delay  or  avoid  federal  adjudication 
(and  thus  the  possibility  of  conflict)  until  resolution  by  the 
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California  courts.   Whether  to  provide  for  certification  of 
doubtful  state  law  issues,  as  some  states  have  done,  is  of 
course  for  the  California  legislature  to  decide.   Such  legis- 
lation might  be  anticipated  if  it  were  thought  that  the  federal 
courts  were  having  undue  difficulty  in  interpreting  state  law. 

Forum  shopping  on  issues  of  federal  law.   Witnesses 
at  the  Commission's  hearings  have  expressed  the  fear  that  to 
divide  California  between  two  judicial  circuits  would  foster 
forum-shopping  by  litigants  whose  cases  turned  on  federal-law 
issues.   We  note,  however,  that  opportunities  for  forum-shopping 
exist  today  in  the  federal  courts,  and  that  the  decision  to 
choose  one  court  rather  than  another  will  depend  on  a  variety 
of  considerations.   It  is  far  from  clear  that  forum  shopping 
would  increase  if  California  were  divided  between  circuits. 
It  may  be  that  litigants  challenging  laws  of  statewide  applica- 
tion would  have  a  greater  incentive  to  forum-shop,  but  if  this 
were  felt  to  be  a  problem.  Congress,  using  devices  such  as  venue 
restrictions  and  transfer  provisions,  could  restrict  forum 
shopping  (and  avoid  conflicts  as  well).   Much  the  same  may 
be  said  of  litigation  by  state  prisoners.   In  both  contexts  — 
as  in  many  others  in  our  federal  system  —  a  certain  amount 
of  forum  shopping  may  be  tolerable,  especially  if  the  alter- 
natives are  even  less  appealing. 

Actions  against  state  agencies.   At  the  Commission's 
hearings  in  the  Ninth  Circuit  several  witnesses  expressed 
concern  that  if  the  judicial  districts  of  California  were 
divided  between  two  circuits,  a  state  agency  might  be  subject 
to  conflicting  orders  of  federal  courts  in  the  two  circuits. 
The  fear  was  also  expressed  that  a  state  law  or  practice 
might  be  held  valid  in  one  of  the  circuits  and  invalid  in 
the  other. 

When  parallel  lawsuits  in  the  two  circuits  threaten 
either  possibility,  the  mechanisms  referred  to  above  may 
be  invoked  to  channel  two  actions  into  a  single  court.   Even 
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if  both  lawsuits  are  permitted  to  proceed  independently,  they 
will  often  reach  the  same  outcome,  and  unless  the  precedents 
are  not  clear,  they  may  be  expected  to  do  so.   If  the  two  judg- 
ments are  inconsistent,  it  will  not  necessarily  follow  that  the 
state  agency  will  have  to  violate  one  order  to  obey  the  other: 
for  example,  one  court  might  require  a  change  in  procedures 
and  the  other  approve  the  status  quo,  or  one  court  might  man- 
date broader  relief  than  the  other.   Indeed,  it  is  not  easy  to 
hypothesize  cases  in  which  the  two  courts'  orders  would  be 
such  as  to  make  it  impossible  for  the  defendant  to  obey  both. 
If  such  an  impasse  should  occur,  it  would  most  J ikely  result 
from  so  fundamental  a  clash  of  values  that  Supreme  Court  review 
would  be  appropriate;  moreover,  other  procedures  for  the 
resolution  of  inter-circuit  conflicts,  either  of  broad  applic- 
ability or  specifically  tailored  to  the  Ninth  and  Twelfth 
Circuits,  might  be  provided  by  the  Congress.   For  example, 
in  acting  upon  the  realignment  proposed  by  the  Commission, 
Congress  may  wish  to  enact  companion  legislation  providing 
for  a  single  appellate  resolution  of  multiple  challenges  to 
the  federal  validity  of  state  laws.   A  model  already  exists 
for  transfer  and  consolidation  at  the  appellate  level:   28  U.S.C. 
sec. 2112(a).   That  section  provides  that  when  proceedings  have 
been  instituted  in  two  or  more  courts  of  appeals  with  respect 
to  the  same  order  of  an  administrative  agency,  the  proceedings 
are  to  be  consolidated  in  the  court  where  the  first  appeal 
was  filed.   Further,  authority  is  granted  to  that  court  to 
transfer  the  proceedings  to  any  other  court  of  appeals  for 
the  convenience  of  the  parties  in  the  interest  of  justice. 
We  emphasize,  however,  that  our  recommendation  is  not  dependent 
on  the  creation  of  new  procedures;   we  regard  existing  mechanisms 
as  adequate  for  the  problems  that  are  foreseeable. 

Federal  court  review  of  state  governmental  actions  is  a 
delicate  matter  whether  in  two  circuits  or  one.   The  reluctance 
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to  have  federal  courts  interfere  with  state  institutions  or 
procedures  is  reflected  in  the  requirement  of  exhaustion  of 
state  remedies,  the  various  abstention  doctrines,  and  the 
Anti-Injuction  Acts.   These  statutes  and  doctrines  will  prevent 
many  conflicts  that  might  otherwise  arise  in  a  state  lying  with- 
in two  circuits.   We  note,  too,  that  the  judges  of  each  of  the 
new  courts  may  be  expected  to  reflect  an  appropriate  sensitivity 
to  the  consequences  of  conflicting  decisions  and  a  willingness 
to  invoke  the  principles  of  comity  and  deference  to  a  recent 
decision  by  a  court  of  equal  stature. 

In  short,  the  Commission  agrees  with  the  conclusion  of 
the  Committee  on  Coordination  of  Judicial  Improvements  of  the 
American  Bar  Association  that  "the  principles  of  federalism 
and  the  advantages  which  flow  from  infusion  of  judges  from 
several  states  into  a  circuit  considerably  outweigh  any  dis- 
advantages which  might  be  generated  if  part  of  a  state  were 
placed  in  two  or  more  circuits." 

3.   Creating  two  "divisions"  within  the  present 
Ninth  Circuit  is  not  likely  to  solve  the 
circuit's  problems. 

At  the  Commission's  hearings  testimony  was  received 
suggesting  that  rather  than  recommend  realignment,  the 
Commission  should  urge  a  "restructuring"  of  the  Ninth  Circuit 
into  two  "divisions."   A  major  advantage  of  this  scheme,  in 
the  view  of  its  proponents,  is  that  it  would  preserve  the 
availability  of  judges  from  the  less  busy  northern  districts 
of  the  circuit  for  assignment  to  the  undermanned  southern 
districts.   The  Commission  has  concluded,  however,  that  the 
proposal  would  generate  more  problems  than  it  would  solve. 
In  our  view,  demonstrated  needs  for  more  district 
judges  should  be  met  by  measures  which  are  directly  responsive 
to  that  problem.   Adding  new  judgeships  is,  of  course,  the 
most  direct  response.   The  Judicial  Conference  of  the  United 
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states  has  recommended  added  district  judges  for  the  Ninth 
Circuit,  and  the  proposal  is  under  active  consideration  in 
the  Congress.   Moreover,  flexibility  in  the  transfer  of  judges 
between  circuits  need  not  be  limited  to  intra-circuit  transfers. 
If  necessary,  the  procedure  could  be  modified,  as,  for  example, 
by  the  promulgation  of  guidelines  to  assure  adequate  judicial 
manpower  where  needed  and  when  needed.   Special  provisions 
might  be  made  for  transfers  between  circuits  created  from  the 
present  Ninth  Circuit,  until  such  time  as  the  needs  of  the  circuit 
were  met  on  a  permanent  basis. 

We  note,  too,  that  the  Ninth  Circuit  today  has  59  district 
judgeships.   The  recommendations  of  the  Judicial  Conference  of 
the  United  States,  if  implemented,  would  bring  the  total  to  70. 
These  figures,  of  course,  take  no  account  of  senior  district 
judges.   In  a  circuit  stretching  from  the  Arctic  to  the  Mexican 
border,  and  including  Hawaii  and  Guam,  the  administration  of 
the  work  of  such  a  large  number  of  judges  is  bound  to  pose 
complex  administrative  problems.   These  problems  have  already 
come  under  the  scrutiny  of  the  Subcommittee  on  Judicial  Machinery 
of  the  Senate  Judiciary  Committee.   Whatever  the  difficulties 
in  the  past,  it  would  be  troubling  to  create  an  appellate 
structure  designed  to  foster  extensive  use  of  intra-circuit 
district  judge  transfers  as  the  solution  of  the  manpower  needs 
of  the  district  courts. 

The  factual  basis  of  the  argument  also  deserves  analysis. 
The  three  southern  districts  said  to  be  dependent  on  the 
reserve  judicial  manpower  from  the  northern  districts  are 
the  districts  of  Central  California  (Los  Angeles),  Southern 
California  (San  Diego),  and  Arizona.   In  fact,  however,  the 
Central  District  in  Fiscal  Years  1972  and  1973  loaned  con- 
siderably more  judge  days  to  the  northern  districts  than  it 
received  from  them.   The  District  of  Arizona  has  also  given 
substantial  help  to  the  northern  districts:   in  FY  1973  it 
received  more  than  it  gave,  but  in  Fiscal  1972  the  figures 
were  reversed  and  it  loaned  more  judge  time  to  the  northern 
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districts  than  it  borrowed  from  them.   The  Southern  District 
of  California  is  indeed  a  borrowing  court,  but  most  of  the 
visiting  judges  come  from  other  southern  districts  or  are 
senior  judges  from  the  northern  districts.   Senior  judges 
have  considerable  discretion  in  deciding  where  they  wish  to 
sit,  and  under  current  practices  may  be  assigned  to  districts 
outside  their  own  more  easily  than  active  judges.   Thus  even 
with  the  recommended  realignment  they  would  be  available  to 
sit  in  the  Southern  District  of  California.   To  put  the  point 
more  precisely,  only  one  per  cent  of  the  total  visiting  judge- 
time  received  by  the  Southern  District  in  Fiscal  1973  was  from 
active  judges  of  the  northern  districts. 

Any  scheme  for  restructuring  the  Ninth  Circuit  into 
divisions  depends  for  its  success  on  a  mechanism  for  preserving 
a  unified  law  witliin  the  circuit.   The  proposals  we  have  received 
recognize  this  but  defer  the  consideration  of  specific  details 
on  this  crucial  matter.   Thus,  it  is  difficult  to  predict  how 
the  divisions  would  operate.   In  all  likelihood,  however,  the 
two  divisions  would  soon  act  and  be  perceived  as  separate  courts. 
As  a  result  the  circuit  would  be  divided  in  fact  though  not  in 
law.   Enormous  administrative  difficulties  might  be  created  by 
the  need  to  coordinate  the  activities  of  the  two  divisional 
headquarters  and  the  directives  of  the  two  divisional  chief 
judges.   The  present  problems  of  avoiding  intra- circuit  conflicts 
would  be  exacerbated,  inasmuch  as  only  a  proceeding  that  included 
judges  from  both  divisions  could  speak  with  authoritative 
finality. 

4.   A  separate  circuit  for  the  five  northwestern 
states  is  not  now  warranted. 

The  appeals  filed  from  the  five  northwestern  states 
(Alaska,  Washington,  Oregon,  Idaho,  and  Montana)  in  Fiscal 
Year  1973  accounted  for  only  17  per  cent  of  the  workload  of 
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the  circuit  and  totalled  slightly  less  than  the  filings  in 
the  three- judge  First  Circuit,  regarded  as  something  of  an 
anomaly  within  the  overloaded  federal  appellate  system.   To 
create  another  small  circuit  would  be  undesirable.   The 
Commission  lias  heard  testimony  that  the  rapidly  growing 
population  and  expanding  business  in  the  northwest  will  soon 
result  in  substantially  increased  litigation  at  the  appellate 
as  well  as  the  trial  level.   Should  these  projections  be  borne 
out,  a  separate  circuit  for  the  four  or  five  northwestern 
states  may  become  appropriate. 
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IV.    ASSIGNMENT  OF  JTJDGES 


If  Congress  enacts  legislation  to  create  new  circuits, 
the  Commission  recommends  that  judges  of  affected  existing 
circuits  be  assigned  to  the  new  circuit  in  which  their  official 
station  is  located.   Choice  as  to  their  assignment  is  assured 
by  the  judges'  ability  to  change  their  official  station  pursuant 
to  28  U.S.C.  sec.  456.   At  some  point  before  realignment  becomes 
effective,  however,  the  judges  should  be  required  to  declare 
their  intentions  and  to  designate  their  desired  official  stations 
in  accordance  with  the  provisions  of  section  456.   Their  options 
will,  of  course,  be  limited  by  the  number  of  judgeships  author- 
ized for  each  circuit  by  the  Congress. 
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Committee  Exhibit 


U.S.    Courts   of  Appeals 

Caseload 

By   Circuits   and   Fiscal  Years 


CIRCUIT 

Fiscal 
Year 

Auth  . 
J/ships 

Pending 
July  1 

Com- 
menced 

Termi- 
nated 

n   ..    Increase 
Pending    or 

June  30  Decrease 

District  of 
Columbia 

1971 

9 

1011 

1055 

1013 

1053 

+  42 

1972 

9 

1053 

1168 

1001 

1220 

+  157 

1973 

9 

1270 

1360 

1288 

1292 

+  72 

1974 

9 

1292 

1243 

1310 

1225 

-67 

First 

1971 

3 

97 

383 

350 

130 

+  33 

1972 

3 

130 

421 

385 

166 

+  36 

1973 

3 

166 

401 

370 

197 

+  31 

1974 

3 

197 

387 

420 

164 

-33 

Second 

1971 

9 

1105 

1423 

1571 

957 

-148 

1972 

9 

957 

1317 

1593 

681 

-276 

1973 

9 

581 

1709 

1462 

928 

247 

1974 

9 

928 

1802 

1819 

911 

-17 

Third 

1971 

9 

866 

1100 

1105 

861 

-5 

1972 

9 

861 

1179 

1201 

839 

-22 

1973 

9 

839 

1197 

1281 

755 

-84 

1974 

9 

755 

1216 

1216 

755 

0 

Fourth 

1971 

7 

656 

1211 

1050 

817 

+  161 

1972 

7 

817 

1399 

1391 

825 

+  8 

1973 

7 

825 

1573 

1576 

722 

-103 

1974 

7 

722 

1462 

1201 

983 

+  261 

Fifth 

1971 

15 

1407 

2316 

2289 

1434 

+  27 

1972 

15 

1434 

2864 

2662 

1636 

+  202 

1973 

15 

1636 

2964 

2871 

1729 

+  93 

1974 

15 

1729 

3294 

2713 

2310 

+  581 

Sixth 

1971 

9 

489 

1015 

1001 

503 

+  14 

1972 

9 

503 

1248 

1098 

653 

+  150 

1973 

9 

653 

1261 

1239 

675 

+  22 

19  74 

9 

675 

1335 

1207 

803 

+128 

Seventh 

1971 

8 

665 

902 

792 

775 

+  110 

1972 

8 

775 

999 

882 

892 

+  117 

1973 

8 

892 

1117 

1088 

921 

+  29 

1974 

8 

921 

1085 

1110 

897 

-24   1 

Eighth 

1971 

8 

404 

713 

703 

414 

+  10 

1972 

8 

414 

798 

797 

415 

^1 

1973 

8 

415 

821 

821 

415 

0 

1974 

8 

415 

995 

918 

492 

+  77 

Ninth 

1971 

13 

1532 

1936 

1725 

1743 

+  211 

1972 

13 

1743 

2258 

1968 

2033 

+  290 

1973 

13 

2033 

2316 

2140 

2209 

+  176 

1974 

13 

2209 

2697 

2551 

2355 

+  146 

Tenth 

1971 

7 

580 

734 

769 

545 

-35 

1972 

7 

545 

884 

850 

579 

+  34 

1973 

7 

579 

910 

876 

613 

+  34 

1974 

7 

613 

919 

957 

575 

-38 

ALL 
CIRCUITS 

1971 

97 

8812 

12788 

12358 

9232 

+  420 

1972 

97 

9232 

14535 

13828 

9939 

+  707 

1973 

97 

9939 

15629 

15112 

10456 

+  517 

1974 

97 

1II4S6 

16436 

15422 

11470 

+  1014 

Source:    Annual  Reports  of  the  Director, Administrative  Office  of  the  U.S  .  Courts 
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Committee  Exhibit    B  -  2 


U.S.  Courts   of  Appeals 

Per-Judge  Caseload 

By   Circuits   and   Fiscal  Years 


CIRCUIT 

FISCAL 
YEAR 

AUTH. 
J/SHIPS 

FILINGS 

PER 

JUDGE 

TERM. 

PER 

JUDGE 

PENDING 

PER 

JUDGE 

District  of 
Columbia 

197  1 

9 

117 

113 

117 

1972 

9 

130 

111 

136 

1973 

9 

151 

143 

144 

1974 

9 

138 

145 

136 

First 

1971 

3 

128 

117 

43 

1972 

3 

140 

128 

55 

1973 

3 

134 

123 

66 

1974 

3 

129 

140 

54 

Second 

1971 

9 

158 

175 

106 

1972 

9 

146 

177 

75 

1973 

9 

190 

162 

103 

1974 

9 

200 

202 

101 

Third 

1971 

9 

122 

123 

96 

1972 

9 

131 

133 

93 

1973 

9 

133 

142 

84 

1974 

9 

135 

135 

83 

Fourth 

1971 

7 

173 

150 

117 

1972 

7 

200 

199 

118 

1973 

7 

225 

239 

103 

1974 

7 

2U8 

171 

140 

Fifth 

1971 

15 

154 

153 

96 

1972 

15 

191 

177 

109 

1973 

15 

198 

191 

115 

1974 

15 

219 

180 

154 

Sixth 

1971 

9 

113 

111 

55 

1972 

9 

139 

122 

73 

1973 

9 

140 

138 

75 

1974 

9 

148 

134 

89 

Seventh 

1971 

8 

113 

99 

97 

1972 

8 

125 

110 

112 

1973 

8 

140 

136 

115 

1974 

8 

135 

138 

112 

Eighth 

1971 

8 

89 

88 

52 

1972 

8 

100 

100 

52 

1973 

8 

103 

103 

52 

1974 

8 

124 

114 

61 

Ninth 

1971 

13 

149 

133 

134 

1972 

13 

174 

151 

156 

1973 

13 

178 

165 

170 

1974 

13 

207 

196 

181 

Tenth 

1971 

7 

105 

110 

78 

1972 

7 

125 

121 

83 

1973 

7 

130 

125 

88 

1974 

7 

131 

136 

82 

ALL 
CIRCUITS 

1971 

97 

132 

128 

95 

1972 

97 

150 

143 

102 

1973 

97 

161 

156 

108 

1974 

97 

169 

158 

118 

Source:    Annual  Reports  of  the  Director,  Administrative  Office  of  the  U.S. Courts 
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Committee  Exhibit    C  -  2 


U.S.  Courts  of  Appeals 

Time  Intervals 

By  Circuits  and  Fiscal  Years 


*  A  reflection  of  median  time  in  months  from  filing  of  notice  of  appeal  to  filing 
of  the  complete  record    (A  =  appeal;    R  =  record). 
**A  reflection  of  median  time  in  months  from  filing  of  complete  record  to  final 
disposition  (termination)    (R  =  record;    T  =  final  disposition)  . 


Source:    Annual  Reports  of  the  Director,  Administrative  Office  of  the  U.S     Courts 
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Committee  Exhibit  D  -  2 


U.S.  Courts  of  Appeals 
Written  Opinions  Per  Judge 
Averages  -  Fiscal  Years  1967  -  1974 


Signed  Opinions  Per  Judge 

1 
Circuit 

1 

1967 

1968 

1969      1      1970           1971           1972 

1973 

1974      i 

D.C. 

18 

17 

27 

19 

21 

20 

19 

19 

First 

26 

29 

31 

33 

38 

39 

42 

61 

Second 

33 

30 

30 

42 

58 

54 

52 

37 

Third 

24 

20 

18 

21 

23 

38 

27 

24 

Fourth 

30 

27 

23 

18 

21 

23 

24 

27 

Fifth 

34 

32 

41 

49 

45 

40 

45 

41 

Sixth 

22 

22 

25 

29 

25 

24 

25 

22 

1 
Seventh 

35 

30 

36 

40 

41 

39 

38 

34 

Eighth 

22 

24 

26 

30 

24 

32 

33 

35 

Ninth 

41 

25 

30 

34 

29 

35 

38 

34 

Tenth 

1     47 

38 

36 

32 

40 

49 

50 

35 

Nat'l  Av. 

30 

27 

30 

33 

34 

36 

36 

33 

Per  Curiam  Opinions  Per  Judge 

Circuit 

1967 

1968 

1969 

1970 

1971 

1972 

1973 

1974 

D.C. 

8 

13 

17 

12 

19 

14 

22 

19          i 

1 

First 

9 

7 

7 

12 

18 

10 

10 

15 

Second 

13 

11 

10 

14 

18 

17 

10 

11 

Third 

16 

18 

18 

14 

18 

27 

14 

7 

Fourth 

18 

21 

20 

28 

40 

65 

63 

52          i 

Fifth 

29 

29 

35 

44 

64 

77 

86 

74 

!      Sixth 

13 

11 

12 

25 

32 

44 

54 

49 

Seventh 

3 

2 

2 

4 

4 

6 

6 

5 

Eighth 

4 

4 

5 

8 

15 

23 

21 

19 

Ninth 

19 

13 

17 

30 

49 

49 

53 

44 

Tenth 

14 

29 

19 

J 

31 

37 

35 

45 

14          ' 

Nat'l  Av. 

14 

15 

16 

22 

32 

38               40 

33 

43-476  O  -  75 
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Committee  Exhibit     E 


Comparative   Tables 

Average   Time    For  Stages   of  Appellate   Review 

Cases   Terminated  After  Argument  or  Submission 

By   Circuit   -   Fiscal  Year    1973 


All  Signed  Opinions 

Circuit 

Number 

of 
Cases 

Av.  Time 
Appeal-Record 

(days) 
;fRAP-40  days] 

Av.  Time 
^ecord-LastBrlef 

(days) 
[FRAP- 84  days] 

Av.  Time 

Brief-Oral  Argu. 

or  Submission 

(days) 

Av.  Time 

A/S  -  Opinion 

(days) 

Total 

Av.  Time 

Appeal-Opinion 

(days) 

D.  C. 

166 

47 

163 

181 

166 

567 

First  Cir. 

126 

28 

134 

26 

58 

247 

Second  Clr. 

367 

48 

113 

29 

57 

249 

Third  Clr. 

239 

65 

122 

130 

75 

404 

Fourth  Clr. 

160 

52 

122 

53 

98 

323 

Fifth  Cir. 

674 

68 

79 

95 

94 

349 

Sixth  Cir. 

226 

58 

101 

64 

95 

321 

Seventh  Cir. 

302 

86 

177 

96 

109 

468 

Eighth  Clr. 

264 

102 

61 

52 

75 

294 

Ninth  Cir. 

504 

94 

119 

187 

112 

528 

Tenth  Clr. 

1 

347 

73 

109 

66 

92 

342 

All   Per  Curiam  Opinions 

Circuit 

Number 

of 
Cases 

Av.  Time 
Appeal-Record 

(days) 
[FRAP -40  days! 

Av.  Time 
Record-LastBrlef 

(days) 
[FRAP -84  days] 

Av.  Time 
Brief-Oral  Argu. 
or  Submission 
(days) 

Av.  Time 

A/S  -Opinion 

(days) 

Total 

Av.  Time 

Appeal-Opinion 

(days) 

D.C. 

200 

64 

166 

135 

34 

422 

First  Cir. 

25 

34 

98 

37 

41 

218 

Second  Cir. 

80 

49 

112 

39 

21 

225 

Third  Clr. 

131 

59 

108 

144 

18 

345 

Fourth  Cir. 

327 

57 

111 

47 

32 

263 

Fifth  Cir. 

1248 

72 

70 

70 

13 

239 

Sbcth  Cir. 

487 

77 

103 

72 

27 

284 

Seventh  Cir. 

51 

60 

153 

120 

76 

420 

Eighth  Cir. 

165 

69 

53 

48 

23 

206 

Ninth  Cir. 

597 

87 

100 

134 

30 

365 

Tenth  Cir. 

130 

64 

91 

67 

74 

300 

Circuit  Averages   -  All  Cases  Argued   or  Submitted 

Circuit 

Number 

of 
Cases 

Av.  Time 
Appeal-Record 

(days) 
[FRAP -40  days] 

Av.  Time 
Record-LastBrlef 

(days) 
[FRAP-84days]^ 

Av.  Time 
Brief-Oral  Argu. 
or  Submission 
(days) 

Av.  Time 

A/S  -Opinion 

(days) 

Total 
Av.  Time 
Appeal- Opinion 
(days) 

D.C. 

585 

63 

167 

152 

68 

466 

First  Clr. 

199 

32 

122 

26 

45 

229 

Second  Cir. 

781 

51 

107 

31 

30 

220 

Third  Cir. 

683 

54 

115 

134 

31 

344 

Fourth  Clr. 

496 

55 

114 

49 

54 

284 

Fifth  Cir. 

1951 

70 

73 

78 

41 

276 

Sixth  Cir. 

742 

69 

103 

69 

47 

293 

Seventh  Cir. 

631 

82 

162 

104 

86 

433 

Eighth  Cir. 

513 

85 

57 

49 

48 

245 

Ninth  Cir. 

1343 

90 

108 

156 

60 

428 

Tenth  Cir. 

492 

70 

103 

55 

85 

327 
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Committee  Exhibit    F 


COMPARISON  OF  CASES  ARGUED  OR  SUBMITTED 
PER 
AUTHORIZED  TUDGESHIPS  AND  ACTIVE  JUDGESHIPS 


1st  Circuit  -  (3  Judges) : 


Panel  of  Authorized  Judges  Averaged 
Panel  of  Active  Judges  Averaged  - 
Active  Judges  Average  Sittings  - 
Average  Argued  or  Submitted  - 

2nd  Circuit  -  (9  Judges): 

Panel  of  Authorized  Judges  Averaged 
Panel  of  Active  Judges  Averaged  - 
Active  Judge  Average  Sittings  - 
Average  Argued  or  Submitted  - 


211  Cases 

184  Cases 

6  Weeks  +  1  Day 

5. 1  Cases  Per  Day 


264  Cases 

204  Cases 

10  Weeks  +  1  Day 

4  Cases  Per  Day 


3rd  Circuit  -  (9  Judges) 


Panel  of  Authorized  Judges  Averaged  - 
Panel  of  Active  Judges  Averaged  - 
Active  Judge  Average  Sittings  - 
Average  Argued  or  Submitted  - 


233  Cases 
220  Cases 
8  Weeks 
5.5  Cases  Per  Day 


4th  Circuit  -  (7  Judges): 

Panel  of  Authorized  Judges  Averaged  - 
Panel  of  Active  Judges  Averaged  - 
Active  Judge  Average  Sittings  - 
Average  Argued  or  Submitted  - 

5th  Circuit  -  (15  Judges): 


164  Cases 
125  Cases 
6  Weeks  +  1  Day 
4  Cases  Per  Day 


Panel  of  Authorized  Judges  Averaged  - 

145  Oral  Arguments  +  220  Summary  = 

Panel  of  Active  Judges  Averaged  - 

13  2  Oral  Arguments  +  220  Summary 

Active  Judge  Average  Sittings  - 

Average  Argued  or  Submitted  - 


365  Cases 

352  Cases 

5  Weeks  +  3  Days  +  Summary 

Calendar 
4.7  Cases  Per  Day 
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6th  Circuit  -  (9  Judges) : 

Panel  of  Authorized  Judges  Averaged  - 
Panel  of  Active  Judges  Averaged  - 
Active  Judges  Average  Sittings  - 
Average  Argued  or  Submitted  - 

7th  Circuit  -  (8  Judges): 

Panel  of  Authorized  Judges  Averaged  ■ 
Panel  of  Active  Judges  Averaged  - 
Active  Judges  Average  Sittings  - 
Average  Argued  or  Submitted  - 

8th  Circuit  -  (8  Judges): 

Panel  of  Authorized  Judges  Averaged 
Panel  of  Active  Judges  Averaged  - 
Active  Judges  Average  Sittings  - 
Average  Argued  or  Submitted  - 

9th  Circuit  -  (13  Judges): 

Panel  of  Authorized  Judges  Averaged 
Panel  of  Active  Judges  Averaged  - 
Active  Judges  Average  Sittings  - 
Average  Argued  or  Submitted  - 


245  Cases 

209  Cases 

8  Weeks  +  2  Days 

4.9  Cases  Per  Day 


252  Cases 
186  Cases 
6  Weeks  +  1  Day 
6  Cases  Per  Day 


184  Cases 
180  Cases 
7  Weeks  +  1  Day 
5  Cases  Per  Day 


256  Cases 

158  Cases 

9  Weeks  +  3  Days 

3.3  Cases  Per  Day 


10th  Circuit  -  (7  Judges): 

Panel  of  Authorized  Judges  Averaged 
Panel  of  Active  Judges  Averaged  - 
Active  Judge  Average  Sittings  - 
Average  Argued  or  Submitted  - 

D.  C.  Circuit  -  (9  Judges): 

Panel  of  Authorized  Judges  Averaged 
Panel  of  Active  Judges  Averaged  - 
Active  Judges  Average  Sittings  - 
Average  Argued  or  Submitted  - 


188  Cases 

141  Cases 

6  Weeks 

4.7  Cases  Per  Day 


199  Cases 

145  Cases 

5  Weeks 

5.9  Cases  Per  Day 
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Senator  Burdick.  We  are  privileged  to  have  with  us  today  the  dis- 
tinguished senior  Senator  from  Nebraska,  the  ranking  minority  mem- 
ber of  the  subcommittee,  and  the  Chairman  of  the  Commission  on 
Revision  of  the  Federal  Court  Appellate  System.  He  is  accompanied 
by  Prof.  Leo  Levin,  the  Executive  Director  of  the  Commission.  Gentle- 
men, the  formal  report  of  the  Commission  has  been  received  for  the 
record  and  all  of  us  are  generally  familiar  with  its  contents.  The  sub- 
committee would  be  pleased  to  receive  your  views  on  the  general  nature 
of  the  problem  which  I  have  outlined  in  my  opening  statement. 

Senator  Hruska. 

STATEMENT  OF  ROMAN  L.  HRUSKA,  SENIOR  SENATOR  FROM  THE 

STATE  OF  NEBRASKA 

Senator  Hruska.  Thank  you,  Mr.  Chairman. 

You  have  made  a  fine  statement  on  the  subject  at  hand.  It  is  in  keep- 
ing with  your  regular  and  usual  conduct  on  occasions  of  this  kind. 

I  note  that  it  is  not  your  expectation  that  the  subcommittee  will  find 
unanimous  support  for  any  proposal,  and  I  would  say  you  are  under- 
stating the  matter  very  mildly  indeed.  I  want  to  join  you  in  that  lack 
of  expectation  for  unanimous  support.  It  is  well  that  such  situations 
transpire  because  we  want  disclosure  of  any  differing  views  from  those 
which  the  Commission  adopted  and  which  the  subcommittee  is  now 
processing. 

I  should  like  to  make  this  statement,  Mr.  Chairman,  in  a  dual  capac- 
ity, not  only  as  a  member  of  this  subcommittee,  but  also  as  a  rnember  of 
the  Commission  on  Revision.  I  am  pleased  to  be  here  to  participate  in 
the  hearing;s  scheduled  on  these  bills,  2988,  2989,  and  2990. 

As  the  distinguished  chairman  of  this  subcommittee  has  observed, 
these  bills  would  implement  the  alternative  recommendations  of  the 
Commission  of  Revision  of  the  Federal  Court  Appellate  System. 

I  am  pleased  to  acknowledge  the  presence  of  the  distinguished 
counsel  of  the  subcommittee,  William  P.  Westphal,  who  has  been 
a  constant  source  of  study  and  reliable  help  to  the  Commission  in 
all  of  its  work,  and,  of  course,  his  usefulness  to  this  subcommittee  is 
legend  of  the  first  quality. 

Back  in  1972,  Mr.  Chairman,  you  observed,  "The  Federal  court 
of  appeals  are  afflicted  with  an  illness.  While  it  is  not  malig-nant, 
there  is  a  potential  prognosis  of  chronic  incapacity  or  partial  paral- 
ysis." The  Commission  on  Revision  in  the  course  of  its  intensive 
study  which  led  to  its  recommendations  concerning  circuit  realign- 
ment found  that  this  was  indeed  the  case.  In  fact,  the  situation  in 
1973  was  more  serious  than  when  you  wrote  in  1972. 

No  less  significant  is  the  fact  that  the  workload  of  the  courts  of 
appeals  continues  to  grow.  The  Commission  filed  its  report  in  Decem- 
ber of  1973.  The  statistics  for  fiscal  year  1974  have  now  been  made 
available  by  the  Director  of  the  Administrative  Office  of  the  U.S. 
Courts.  They  show  that  the  filings  in  the  courts  of  appeals  over  the 
courts  of  the  country  have  again  increased,  this  time  by  5  percent. 
More  significant,  for  our  purposes,  is  the  fact  that  for  the  two  circuits 
which  would  be  divided  under  tliese  bills,  the  rise  has  been  little 
short  of  dramatic.  Filings  in  the  fifth  circuit  rose  11.1  percent  and 
in  the  ninth  circuit  16.5  percent  over  the  preceding  year. 
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We  have  heard  much  concerning  the  desirability  of  awaiting  results 
of  the  Commission's  study  with  respect  to  the  structure  and  internal 
procedures  of  the  Federal  courts  of  appeals  system. 

The  Commission  has  been  actively  at  work  on  this,  which  is  the 
second  phase  of  its  assignment.  We  have  heard  many  suggestions 
for  change,  and  a  variety  of  proposals  and  ideas  are  under  active 
consideration. 

However,  in  my  judgment,  none  of  these  proposals  would  diminish 
the  urgency  of  the  need  for  the  realignment  of  the  fifth  and  the  ninth 
circuits.  On  the  contrary,  some  which  are  pressed  most  vigorously 
would  add  to  the  workload  of  our  present  courts,  because  they  seek 
to  reduce  the  prevalence  of  truncated  procedures  under  which  so  many 
cases  are  decided  without  oral  argument  or  any  statement  of  the  rea- 
soning behind  the  decision. 

The  Commission  submitted  its  recommendations,  aware  that  it  was 
for  Congress  to  review  these  recommendations  and  the  data  upon 
which  they  were  based.  This  subcommittee  has  embarked  upon  that 
process,  beginning  with  a  full  and  open  review  of  the  problems  relating 
to  circuit  realignment.  I  know  that  the  inquiry  is  in  good  hands,  and 
that  all  of  us,  whatever  our  views  on  the  particular  issues,  have  in 
common  a  deep  concern  for  the  Federal  judicial  system  and  its  well 
being.  We  are,  all  of  us,  aware  of,  and  concerned  about,  the  rising 
demands  on  our  judicial  system  and  the  need  to  fashion  solutions 
and  to  implement  them  promptly.  That  common  concern  will  stand 
us  in  good  stead  as  we  seek  to  help  the  Federal  courts  to  continue 
to  fulfill  this  ultimate  function;  namely,  to  administer  justice. 

Mr.  Chairman,  there  has  been  the  argument  that  we  ought  to  await 
action  on  these  bills  and  hold  them  in  abeyance  until  the  Commission 
completes  the  second  part  of  its  assignment.  That  decision,  however, 
was  made  a  long  time  ago.  It  was  made  when  we  determined  the 
order  of  these  assignments  in  the  legislation  creating  the  Commission. 
That  decision  is  made,  and  I  submit  that  we  ought  to  go  forward  with 
this  legislation,  after  processing  duly  and  properly.  I  am  sure  that 
will  be  done  so  that  we  can  then  be  ready  to  undertake  the  final  con- 
clusion of  the  second  part  of  our  assignment  in  the  Commission  which 
will  later  be  considered  in  this  subcommittee  and  Congress. 

I  thank  you  for  this  opportunity  to  express  myself. 

Senator  Burdick.  Thank  you,  Senator  Hruska.  Before  hearing 
from  Mr.  Levin,  let  me  enter  into  the  record  a  prepared  statement 
from  Senator  McClellan,  a  member  of  the  Commission  on  Revision  of 
the  Federal  Court  Appellate  System  and  a  distinguished  member  of 
this  committee,  along  with  a  resolution  from  the  House  of  Delegates 
of  the  Arkansas  Bar  Association. 

Prepared  Statement  of  Senator  John  L.  McClellan,  Hearings  Before  the 
Subcommittee  on  Improvements  in  Judicial  Machinery,  September  24,  1974 

Mr.  Chairman,  as  stated  in  the  December  1973  report  of  the  Commission  on 
Revision  of  the  Federal  Court  Appellate  System,  of  which  I  am  privileged  to  be  a 
member,  "the  case  for  realignment  of  the  geographical  boundaries  of  the  Fifth 
Circuit  is  clear  and  compelling."  The  Fifth  Circuit  has  by  far  the  largest  volume 
of  judicial  business  of  any  of  the  Courts  of  Appeals,  approximately  one-fifth  of 
the  total  filings  in  the  eleven  Circuits.  Although  it  has  fifteen  active  judges  and 
is  the  largest  Federal  appellate  court  in  the  country,  it  also  has  one  of  the 
highest  caseloads  per  judge — 198  filings  per  judge  in  Fiscal  Year  1973.  Geo- 
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graphically  as  well,  the  circuit  is  huge,  extending  from  the  Florida  Keys  to  the 
New  Mexico  border. 

Because  of  these  facts,  for  several  years  now  serious  proposals  have  been  put 
forward  for  dividing  the  circuit.  Instead  of  adopting  such  a  course  of  action, 
however,  additional  judges  have  been  added  to  the  court  over  the  years  to  cope 
with  its  ever-increasing  caseload.  That  caseload  has  now  reached  the  point  where 
this  solution  will  no  longer  answer  the  problem.  The  members  of  the  court  have 
themselves  recognized  that  the  "public  interest"  demands  geographical  realign- 
ment. 

In  approaching  the  question  of  realignment  of  the  Fifth  Circuit,  one  of  the 
most  important  considerations  of  the  Subcommittee  should  be  to  adopt  the 
solution  that  will  be  least  disruptive  of  the  existing  system— the  Commission's 
principle  of  marginal  interference.  One  of  the  greatest  benefits  of  any  system 
of  laws  is  the  sense  of  stability  that  it  provides.  To  cavalierly  reorganize  the 
Federal  circuits  would  disrupt  that  stability.  Except  for  the  creation  of  the  Tenth 
Circuit  in  1929,  the  present  circuit  l)0undaries  have  stood  since  the  nineteenth 
century.  Modification  of  these  boundaries  would  take  from  the  bench  and  bar 
of  the  affected  States  at  least  some  of  the  law  familiar  to  them. 

It  is  for  this  reason  that  I  oppose  bill  S.  2989,  to  the  extent  that  it  would 
remove  the  State  of  Arkansas  from  the  Eighth  Circuit  and  place  it  in  a  new 
Eleventh  Circuit  with  Texas,  Louisiana,  and  the  Canal  Zone.  Any  benefits  that 
might  accrue  from  such  a  change  would  be  outweighed  by  its  adverse  conse- 
quences. The  Commission's  principle  of  marginal  interference  would  be  violated 
not  only  by  placing  Arkansas  in  a  new  circuit  but  by  joining  it  in  a  circuit 
with  two  States  with  completely  different  legal  histories.  The  laws  of  Texas  and 
Louisiana  have  their  historical  background  in  the  Napoleonic  Code ;  while 
Arkansas  is  a  common  law  State.  This  difference  in  legal  background  would 
simply  intensify  the  instability  that  the  modification  of  the  circuits  would  cause. 

For  the  reasons  above,  while  recognizing  the  need  for  some  modification  of  the 
Fifth  Circuit's  boundaries,  I  would  oppose  any  solution  that  would  result  in 
moving  Arkansas  out  of  the  Eighth  Circuit. 

Mr.  Chairman,  I  would  like  to  submit  for  the  record  a  copy  of  a  resolution 
of  the  House  of  Delegates  of  the  Arkansas  Bar  Association  calling  for  retention 
of  the  State  in  the  Eighth  Circuit. 

Resolution 

Be  it  resolved  by  the  House  of  Delegates  of  the  Arkansas  Bar  Association, 
being  duly  convened  in  regular  session  on  January  11.  1974,  that  the  Arkansas 
Bar  Association  approves  the  report  of  the  Commission  on  Revision  of  the  Federal 
Court  Api)ellate  System.  Since  Arkansas  has  been  in  the  Eighth  Circiiit  for  many 
years  and  the  law  of  Arkansas  is  more  akin  to  the  laws  of  the  states  in  the 
Eighth  Circuit  than  to  the  laws  of  Louisiana  and  Texas,  the  State  of  Arkansas 
should  remain  in  the  Eighth  Circuit. 

Be  it  further  resolved  that  a  copy  of  this  Resolution  shall  be  furnished  to 
Senator  John  L.  McClellan,  the  Senior  Senator  from  Arkansas  and  a  member  of 
the  Commission  on  Revision  of  the  Federal  Court  Appellate  System. 

James  E.  West, 
President,  Arkansas  Bar  Association. 

STATEMENT  OF  A.  LEO  LEVIN,  EXECUTIVE  DIRECTOR,  COMMISSION 
ON  REVISION  OF  THE  FEDERAL  COURT  APPELLATE  SYSTEM 

Mr.  Levin,  Mr.  Chairman,  I  am  deeply  honored  to  be  allowed  the 
opportunity  to  appear  at  these  hearingfs  on  Senate  bills  2988,  2989, 
and  2990,  introduced  to  implement  the  recommendations  of  the  Com- 
mission on  Revision  of  the  Federal  Court  Appellate  System  concern- 
ing circuit  realignment.  The  problems  besetting  the  U.S.  courts  of 
appeals  are  certainly  familiar  to  the  members  of  this  committee,  and 
for  that  reason  I  need  not  elaborate  upon  them  here.  As  Senator 
Hruska,  the  distinguished  Chairman  of  the  Commission,  has  already 
indicated,  developments  since  the  Commission  filed  its  report  a  few 
months  ago  demonstrate  clearly  that  we  can  expect  no  abatement  of 
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the  problems.  On  the  contrary,  there  continues,  in  the  country  overall, 
a  steady  increase  in  the  workload  of  these  courts.  Filings  during  fiscal 
year  1974  rose  to  the  highest  level  in  the  history  of  the  U.S.  courts  of 
appeals,  16,436,  an  increase  of  a  little  more  than  5  percent  over  fiscal 
year  1973.  Of  greater  significance  to  this  subcommittee,  however,  is  the 
fact  that  the  two  circuits  which  are  our  primary  concern  today  were 
among  those  wnth  the  most  dramatic  increases.  In  the  fifth  circuit  there 
were  11.1  percent  more  cases  filed  in  fiscal  year  1974  than  in  fiscal  year 
1973 ;  in  the  ninth  the  increase  was  16.5  percent. 

I  should  like,  if  I  may,  to  focus  first  on  the  fifth  circuit.  Despite  an 
exceedingly  heavy  workload  per  judge,  that  court  has  prided  itself 
over  the  past  several  years  on  its  ability  to  remain  current  and  to  be 
free  of  backlog.  The  report  of  the  clerk  of  the  fifth  circuit  for  fiscal  year 
1974  states,  however,  that  as  a  result  of  increased  filings  and  a  lowered 
output  per  active  judge,  the  fifth  circuit  experienced  a  substantial 
increase  in  cases  i-eady  for  oral  argument  but  not  calendared  as  of  their 
cutoff  date — and  I  quote — "resulting  in  a  backlog  of  120  cases  (6  weeks 
of  court) ." 

Perhaps  more  significant  than  the  backlog  itself  is  the  onerous  work- 
load already  being  shouldered  by  the  active  judges  of  the  fifth  circuit. 
The  clerk's  report,  referi-ed  to  above,  shows  an  average  of  717  decisions 
per  active  judge.  These  include  351  opinions  and  participations  and,  in 
addition,  a  substantial  number  of  petitions  for  rehearing  and  adminis- 
trative-interim matters.  It  would  hardly  do  to  suggest  that  the  solu- 
tion lies  in  increased  judicial  output,  even  on  a  temporary  basis. 

One  must  pay  tribute  to  the  creativity  of  the  judges  of  that  circuit 
for  what  they  have  accomplished  in  keeping  current  during  the  past 
few  years,  through  fiscal  1973.  Nevertheless,  that  success  hacl  not  been 
without  a  price.  It  is  by  now  a  familiar  tale  that  in  well  over  50  percent 
of  all  the  cases  in  that  court,  the  opportunity  for  oral  argument  is 
denied  to  the  parties.  Similarly,  in  more  than  one-third  of  the  cases 
there  is  no  opinion,  or.  stated  more  accurately,  there  is  a  Rule  21  oj^inion 
which  ordinarily  includes  nothing  beyond  the  fact  of  affirmance  and  a 
reference  to  the  decision  of  the  court  explaining  that  procedure.  More- 
over, in  418  cases,  23  percent  of  the  court's  decisions,  there  was  both  a 
Rule  21  opinion  and  a  denial  of  oral  argument. 

It  may  bear  mention  that  Judge  Griffin  Bell,  one  of  the  leading  pro- 
ponents of  the  system  of  screening  cases  to  reduce  oral  argument  or 
deny  it  altogether,  appeared  at  a  hearing  of  the  Commission  held  in 
1973  and  expressed  his  view  that  the  court  was  denjdng  oral  argument 
in  too  many  cases.  He  suggested  that  a  reduction  of  some  10  percent 
would  be  appropriate.  However,  the  court  has  not  been  able  to  achieve 
the  reduction  called  for  by  Judge  Bell.  Thus  we  see  that  the  fifth  cir- 
cuit presents  a  picture  of  a  court  whose  judges  are  working  exceedingly 
hard  and  who  are  handling  a  huge  caseload;  a  court,  which  is  using 
truncated  procedures  in  a  large  number  of  cases ;  and  yet,  despite  these 
Herculean  efforts,  a  court  in  Avhich  a  backlog  has  developed  and  prom- 
ises to  increase. 

Moreover,  with  a  court  of  15  judges  it  is  not  easy  to  maintain  the 
law  of  the  circuit — that  is,  to  avoid  intracircuit  conflicts.  The  fifth 
circuit  has  taken  its  obligation  to  hold  en  banc  hearings  most  seri- 
ously. Indeed,  of  a  grand  total  of  70  cases  determined  en  banc  over 
the  country,  33  were  in  the  fifth  circuit.  One  should  certainly  be 
appreciative  of  the  willingness  of  that  court  to  sit  en  banc  when 
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necessary,  despite  the  burden  on  the  individual  judges;  and  one  should 
not«  further  that  in  all  but  four  of  these  33  cases  the  court  allowed 
oral  argument  en  banc.  Yet.  perhaps,  one  may  be  permitted  to  specu- 
late that  the  need  for  so  many  en  banc  determinations  is,  in  part,  a 
result  of  the  fact  that  the  court  is  so  large ;  that  there  are  so  many 
panels  sitting.  Further,  Avith  15  judges  sitting  on  each  en  banc  hearing, 
the  time  consumed,  time  which  might  otherwise  be  spent  hearing-  and 
determining  other  cases,  is,  to  put  it  mildly,  substantial.  If  we'^were 
to  compare  the  time  spent  hearing  and  conferring  on  these  29  en  banc 
determinations  in  which  oral  argument  was  held  with  the  judge  time 
which  would  be  required  if  the  court  were  composed  of  only  nine 
judges,  it  becomes  apparent  that  the  extra  six  judges  alone"  could 
readily  decide  close  to  100  cases,  according  oral  argument  to  each. 

As  the  Commission  emphasized  in  its  report,  a  majority  of  the 
active  judges  of  the  fifth  circuit  have  called  for  realignment  now  as 
the  first  step  in  solving  the  problems  of  the  circuit.  This  is  under- 
standable, for  it  must  be  remembered  that  not  so  very  long  ago  the 
court  formally  and  officially,  and  I  should  add,  unanimously,  expressed 
its  opposition  to  the  creation  of  additional  judgeships  for  the  circuit, 
bemg  of  the  view  that  the  quality  of  justice  would  thereby  be  impaired. 

As  you  know,  the  Commission  has  recommended  a  plan  for  creating 
two  new  circuits  out  of  the  present  fifth.  Its  report,  which  has  been 
included  in  the  record  of  this  subcommittee,  provides  the  data  as  of 
fiscal  3''ear  1973,  with  respect  to  the  resulting  caseload  under  such  a 
di^dsion.  If  I  may,  I  should  like  to  submit  for  the  record  the  caseloads 
which  would  have  resulted  in  fiscal  1974,  both  from  the  recommended 
plan  and  from  each  of  the  two  alternatives  which  the  Commission 
outlined  in  its  report.  These  data  are  computed  in  the  same  manner 
as  those  in  the  Commission's  report,  but  on  the  basis  of  fiscal  year 
1974  filings.  -^ 

Commission  recommendation 

Table  I 

Filings,  fiscal  Filings,  fiscal 

Fifth  Circuit :                                year  1974  Eleventh  circuit :                         yearl974 

Florida 800  Texas    1,017 

Georgia 469  Louisiana 534 

Alabama 329  Mississippi 133 

■  Oanal  Zone 7 

Total 1,  598  . 

Total 1,691 

Alternative  No.  1 

Fifth  circuit :  Eleventh  circuit : 

Florida 800           Texas    1,017 

Georgia 469           Louisiana 534 

Alabama 329           Arkansas  154 

Mississippi ■_ 133           Oanal  Zone 7 


Total 1.731  Total 1,712 

Alternative  No.  2 

Fifth  circuit :  Eleventh  circuit : 

Florida 800  Texas   1,017 

Georgia 469  Louisiana 534 

Alabama 329  Oanal  Zone 7 

Mississippi 133  . 


Total 1,  731 


Total 1,558 
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It  would  appear  clear  that  the  need  for  circuit  realignment  of  the 
present  fifth  circuit,  with  the  creation  of  an  additional  circuit,  is  most 
compelling  and,  understandably,  there  is  a  sense  of  urgency  with 
respect  to  the  need  for  relief  at  the  earliest  possible  moment. 

I  should  like  to  turn  now  to  the  situation  which  the  Commission 
found  in  the  ninth  circuit  and  to  what  has  developed  since  the  filing 
of  the  Commission's  report  recommending  the  division  of  that  circuit 
and  the  creation  of  a  twelfth  circuit.  Here,  too,  if  I  may,  I  should  like 
to  include  in  the  record  the  1974  caseloads  for  the  two  circuits  rec- 
ommended by  the  Commission. 

Table  II 

Twelfth  circuit :  New  nintli  circuit : 

California    1, 153           California 584 

Southern  Northern 

Central  Eastern 

Arizona 264           Alaska 31 

Nevada 128           Washington 217 

Oregon   144 

Total 1,545           Idaho    36 

Montana 47 

Hawaii 55 

Guam    36 


Total 1,150 

In  addition,  I  should  like  to  provide  similar  data  for  a  plan  which 
the  Commission  described  in  detail  and  characterized  as  preferable  to 
doing  nothing,  but  which  it  found  so  clearly  inferior  to  the  recom- 
mended plan  that  it  could  not  recommend  it  even  as  an  alternative. 
These  figures  are  as  follows : 

Table   III ^ 


Circuit  X : 

California    1,  737 

Nevada 128 

Hawaii 55 

Guam    36 


Circuit  Y : 

Alaska 31 

Washington 217 

Oregon    144 

Idaho    36 

Montana 47 


Total 1,956 

Total 475 

■^  N.B.  Under  this  plan  Arizona  would  be  assigned  to  the  tenth  circuit. 

It  should  be  emphasized  that  the  growth  in  filings  in  the  ninth 
circuit  has  been  one  of  the  largest  of  any  of  the  circuits.  During  fiscal 
1974  there  was  an  increase  of  16.5  percent  in  the  caseload  as  compared 
to  the  previous  year.  This  is  three  times  the  rate  of  growth  for  the 
country  as  a  whole. 

The  Commission  recommended  a  plan  under  which  two  of  the 
judicial  districts  in  California  would  be  assigned  to  the  ninth  circuit 
and  two  to  a  new  twelfth  circuit.  It  did  this  in  large  measure  because 
of  the  large  number  of  filings  originating  in  the  State  of  California. 
In  fiscal  1974  there  were  almost  200  more  filings  attributable  to  Cali- 
fornia than  there  were  in  fiscal  year  1973.  Thus,  that  State  alone,  with 
appropriate  adjustment  for  administrative  appeals,  generated  1,737 
filings  during  that  single  fiscal  year.  If  we  put  the  fifth  circuit  to  one 
side,  this  number  of  cases,  attributable  to  the  single  State  of  Cali- 
fornia, was  greater  than  that  of  any  of  the  circuits  except  the  second, 
and  it  approached  the  total  filings  in  that  circuit  as  well. 
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Much  has  been  made  of  the  fact  that  a  great  deal  of  the  increase 
in  the  ninth  circuit  is  attributable  to  litigation  involving  the  Environ- 
mental Protection  Agency.  Certainly  this  should  not  be  minimized; 
and  yet  it  is  relevant  to  note  that  in  conferences  with  the  staff  of  that 
agency,  members  of  the  Commission  staff  learned  that  no  immediate 
diminution  is  in  prospect.  On  the  contrary,  looking  ahead,  we  can  en- 
vision the  EPA's  generating  a  large  volume  of  litigation  in  a  variety  of 
fields,  and  it  is  small  consolation  to  private  litigants  who  suffer  from 
the  resulting  backlog  to  be  able  to  point  to  the  source  of  much  of  their 
trouble. 

Perhaps  it  is  desirable,  at  the  risk  of  repeating  a  twice-told  tale,  to 
describe  the  impact  of  the  situation  in  the  ninth  circuit  on  the  individ- 
ual civil  litigant.  As  the  chairman  has  pointed  out,  our  search  is  for 
justice. 

The  Commission  heard  a  great  deal  of  testimony  about  civil  cases 
which  were  delayed  a  year  and  a  half  and  longer  from  the  time  of  the 
filing  of  the  last  brief  until  the  case  was  scheduled  for  oral  argument. 
We  have  heard  that  it  is  the  practice  of  certain  Government  agencies 
to  file  supplemental  memorandums  in  ninth  circuit  civil  cases  precisely 
because  of  the  long  delays  during  which  the  law  has  changed.  The 
median  duration  of  cases  tells  some  of  the  story,  but  it  is  also  significant 
to  study  the  Administrative  Office  report  of  cases  under  submission  for 
more  than  3  months  as  of  June  30,  1974 — cases  already  argued  and 
heard  or  cases  where  briefs  have  been  submitted  to  the  panel.  There 
were  a  total  of  291  such  cases  in  all  of  the  courts  of  appeals  of  the 
country;  more  than  20  percent  of  them  were  in  the  ninth  circuit.  If 
we  turn  to  cases  that  have  been  under  submission  for  more  than  9 
months,  then  we  find  the  ninth  circuit  responsible  for  15  out  of  36,  or 
over  40  percent.  These  figures,  it  should  be  emphasized,  represent  the 
time  that  the  litigants  must  wait  for  a  decision  after  the  case  has  been 
either  argued  or  submitted.  Clearly,  another  source  of  delay  is  in  the 
period  during  which  the  litigants  wait  for  oral  argument  or  for 
submission. 

No  one  would  suggest  that  the  judges  of  the  ninth  circuit  are  not 
burdened.  As  a  result,  that  court  has  taken  to  assigning  district  court 
judges  to  the  various  panels  of  the  courts  of  appeals,  with  serious 
negative  reaction  on  the  part  of  a  number  of  members  of  the  bar  who 
testified  at  the  Commission's  hearings,  as  pointed  out  in  the  opening 
statement  of  the  chairman. 

A  careful  study  of  the  practices  in  the  ninth,  compared  with  the 
other  circuits,  fully  explains  the  source  of  the  concern  by  the  bar. 
Looking  to  the  signed  majority  opinions  handed  down  by  the  ninth 
circuit  in  fiscal  year  1973,  the  latest  year  for  which  we  have  such  data, 
we  find  that  only  58  percent  of  them  were  written  by  active  judges  of 
that  circuit,  a  little  over  half.  This  is  the  lowest  percentage  of  any  of 
the  circuits.  Another  15  percent  were  written  by  senior  circuit  judges, 
with  27  percent  of  the  signed  majority  opinions  written  by  other 
judges.  Again,  this  figure  of  27  percent  is  the  highest  in  the  country, 
and  may  be  compared  with  a  6-percent  figure  for  the  second  circuit, 
a  4-percent  figure  for  the  fifth,  and  14  percent  for  the  sixth.  Most 
striking  of  all,  however,  is  the  fact  that  a  total  of  61  different  judges 
wrote  signed  majority  opinions  of  the  court  for  the  ninth  circuit  dur- 
ing that  single  fiscal  year.  This  is  more  than  twice  the  number  of 
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judges  writing  opinions  for  the  next  ranking  circuit  and,  for  example, 
more  than  four  times  the  number  of  judges  who  wrote  signed  majority 
opinions  in  the  fourth  circuit. 

In  tliese  circumstances,  maintaining  the  law  of  the  circuit — avoid- 
ing intracircuit  conflicts  on  doctrine  or  differing  attitudes  with  respect 
to  the  application  of  accepted  rules — becomes  exceedingly  difficult.  To 
hold  en  banc  hearings  exacts  a  high  price,  although  the  ninth  circuit 
did  have  five  arguments  en  banc  during  fiscal  1974  and  decided  three 
other  cases  en  banc  without  oral  argument. 

The  conclusion  seems  inescapable  that  the  ninth  circuit  has  taken 
to  reducing  the  number  of  oral  arguments  it  will  accord  litigants.  In 
fiscal  year  1974  the  total  number  of  oral  arguments — the  absolute  num- 
ber— dropped  by  21  percent  as  compared  to  fiscal  1973.  What  is  impor- 
tant in  the  present  context,  however,  is  not  that  the  court  heard  fewer 
cases  as  terminations  increased,  but  rather  that  despite  increased  re- 
sort to  truncated  procedures,  despite  the  use  of  so  very  many  judges 
assigned  to  the  panels  from  other  duties,  the  court  continued  to  fall 
behind  in  its  work. 

It  appears  clear  at  this  juncture  that  the  management  of  a  circuit 
which  extends  from  the  Arctic  Circle  to  the  Mexican  border,  from 
Hawaii  and  Guam  to  Idalio  and  Montana,  presents  insurmountable 
problems.  As  already  noted,  the  experience  of  the  fifth  persuaded  the 
judges  of  that  circuit  unanimously  to  refuse  to  increase  the  number 
of  active  judgeships  beyond  15.  And  it  will  be  further  recalled  that 
the  judges  of  the  fifth,  by  an  impressive  majority,  are  seeking  relief 
from  their  present  situation.  There  is  no  need  to  have  the  ninth  cir- 
cuit relive  the  recent  history  of  the  fifth.  The  size  of  the  ninth  should 
be  reduced,  and  it  should  be  reduced  now,  before  its  caseload  expands 
still  further. 

It  is  perhaps  important  to  note  that  whereas  we  heard  a  great  deal 
of  sentiment  for  some  structural  change,  serious  concern  was  ex- 
pressed— and  has  been  expressed — about  the  proposal  of  the  Commis- 
sion to  have  two  of  the  judicial  districts  of  California  assigned  to  one 
circuit  and  two  to  another.  The  Commission  explored  the  problem 
and  deliberated  carefully  concerning  it.  My  colleague,  Prof.  Arthur 
Hellman,  has  written  an  article  which  appears  in  the  May  1974  issue  of 
the  University  of  Pennsylvania  Law  Review  entitled  "Legal  Problems 
of  Dividing  a  State  Between  Federal  Judicial  Circuits."  It  canvasses 
all  of  the  problems  involved  and  analyzes  each  most  carefully.  The 
results  of  his  study  were  available  to  the  Commission,  which  numbers 
among  its  members  such  leading  scholars  in  the  field  of  Federal  juris- 
diction and  Federal  courts  as  Dean  Roger  Cramton  of  Cornell  Law 
School  and  Prof.  Herbert  Weschler  of  Columbia  Law  School.  They 
concluded,  as  did  Judge  Ben  C.  Duniway  of  the  ninth  circuit,  that  the 
problems  were  neither  insoluble  nor  unmanageable. 

Finally,  it  may  be  appropriate  to  say  a  few  words  concerning  the 
process  utilized  by  the  Commission  in  arriving  at  its  conclusions  with 
respect  to  each  of  the  circuits.  Hearings  were  held  during  August  and 
the  beginning  of  September  1973,  not  only  in  Washington,  but  also  in 
four  cities  of  the  fifth  circuit  and  four  cities  of  the  ninth  circuit.  There 
was  extensive  newspaper  publicity  concerning  the  ninth  circuit  hear- 
ings in  both  San  Francisco  and  Los  Angeles.  A  large  number  of  wit- 
nesses, representing  both  bench  and  bar,  testified.  The  witness  list  in 
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California  alone  included  the  following  (to  name  only  the  members  of 
the  practicing  bar)  :  Mayor  Joseph  L.  Alioto  of  San  Francisco;  Moses 
Lasky,  Esq. ;  John  Bates,  Esq. ;  Morris  Doyle,  Esq. ;  G.  William  Shea, 
Esq. ;  Lawrence  Campell,  Esq. ;  Marcus  Mattson,  Esq. ;  John  Cleary, 
Esq.,  of  the  San  Diego  City  Bar  Association ;  and  Leonard  Sachs,  Esq., 
on  behalf  of  the  Los  Angeles  Trial  Lawyers  Association.  Of  course, 
many  who  were  invited  to  participate,  both  through  a  general  invita- 
tion and  as  a  result  of  specific  inquiries,  were  not  able  to  participate 
during  that  particular  period  of  the  summer. 

Thereafter,  a  preliminary  report  was  prepared  and  circulated  widely. 
In  addition,  a  copy  of  that  report  was  published  in  the  advance  sheets 
of  the  West  Publishing  Co.'s  Federal  Reporter  and  Federal  Supple- 
ment. The  Commission  received  literally  hundreds  of  communications 
expressing  opinions  concerning  the  preliminary  report  and  the  various 
proposals  contained  therein.  The  Commission  also  had  before  it  a 
statement  of  the  State  Bar  of  California  concerning  the  restructuring 
of  the  ninth  circuit.  In  short,  the  Commission  made  every  effort  to 
gain  the  advantage  of  all  ideas,  comments,  and  reactions  both  with 
respect  to  these  proposals  and  to  a  variety  of  other  alternatives  which 
were  put  forth  during  the  course  of  its  work. 

As  Senator  Hruska  noted,  there  are  those  who  have  suggested  that 
circuit  realignment  should  await  completion  of  the  Commission's  re- 
port dealing  with  the  structure  and  internal  procedures  of  what  the 
statute  terms  the  Federal  Courts  of  Appeals  System.  It  is  significant 
that  in  its  report,  the  Commission  noted  that,  in  its  view,  realignment 
of  the  two  largest  circuits  in  the  country  is  an  essential  preliminary 
step,  as  indeed  the  Congress  had  concluded,  providing  the  basis  on 
which  to  build  firmly  and  soundly  with  respect  to  other  changes  which 
might  develop.  Some  examples  may  prove  helpful  concerning  this 
point.  A  proposal  put  forth  by  a  special  committee  of  the  American 
Bar  Association,  presented  to  the  Commission  in  great  detail  by  Judge 
Shirley  Hufstedler,  provides  for  the  creation  of  a  new  tribunal,  but 
with  the  understanding  that  there  would  be  no  bypass  of  the  present 
courts  of  appeal — that  is,  that  cases  would  go  to  the  new  court  only 
after  they  had  already  been  decided  by  one  of  the  regional  courts  of 
appeals.  A  large  number  of  other  suggestions,  vigorously  urged  upon 
us,  and  referred  to  this  morning,  would  augment  the  burdens  of  the 
present  courts  of  appeals  by  increasing  the  proportion  of  cases  in 
which  oral  argument  is  heard  and  discouraging  the  decision  of  cases 
without  written  opinions. 

In  short,  what  the  Commission  has  recommended  with  respect  to 
circuit  realignment  appeared  to  it  then,  and  I  am  confident  appears  to 
it  now,  as  an  essential  step  regardless  of  what  other  recommendations 
may  emerge  from  the  work  of  the  Commission  in  the  course  of  the 
second  phase  of  its  assignment. 

Thank  you,  Mr.  Chairaaan. 

Senator  Burdick.  Thank  you  for  a  very  fine  statement,  and  we 
appreciate  it. 

I  only  have  one  or  two  questions. 

I  want  you  to  understand  that  in  these  hearings  this  week  we  are 
dealing  with  the  fifth  circuit  so  that  my  questions  won't  be  directed 
to  the  ninth  circuit  today.  I  presume  you  will  be  available  later  on  with 
respect  to  the  ninth  circuit. 

Mr.  Levin.  Yes  indeed,  Mr.  Chairman.  It  would  be  my  pleasure. 
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Senator  Burdick.  In  your  statement,  you  say  that  the  judges  of  the 
fifth  circuit  unanimously  expressed  their  opposition  to  the  creation 
of  additional  judgeships. 

jSIr.  Levix.  Yes,  sir,  ]Mr.  Chairman. 

Senator  Btjrdick.  In  other  words,  they  take  the  position  that,  for 
the  effective  operation  of  the  court,  it  should  not  exceed  15  judges  at 
any  time  ? 

Mr.  Le^t:n.  Mr.  Chairman,  to  be  entirely  fair,  this  is  the  last  formal 
expression  of  the  court  as  such  that  was  transmitted  to  the  Judicial 
Conference  of  the  United  States.  "^^Hietlier  the  present  court  would 
now  be  unanimous  in  that  view,  I  would  not  be  authorized  to  state,  but 
that  was  the  unanimously  expressed  view  as  of  the  last  official  state- 
ment of  the  judges,  and  it  was  formally  communicated. 

Senator  Burdick.  ^A^ien  was  that  expressed  ? 

Mr.  Levix.  I  believe  that  was  expressed  in  about  1970 — perhaps 
Judge  Brown  would  know — it  was  not  that  long  ago.  I  should  say, 
also,  that  it  was  a  position  taken  at  a  considerable  personal  sacrifice 
to  the  judges,  because  this  meant  that  they  were  going  to  individually 
bear  a  greater  burden  and  they  underscored  the  fact  there  was  the 
risk  of  affecting  the  quality  of  the  judicial  product. 

Senator  Burdick.  I  understand  that  the  judges  of  the  ninth  circuit 
made  the  same  statement  with  regard  to  the  ninth  ? 

Mr.  Levix.  This  I  have  not  seen  in  formal  fashion.  They  have  13 
judges  in  the  ninth,  but  we  could  verify  that  for  you,  sir. 

I  can  say  that  the  decision  of  the  judges  in  the  fifth,  when  they 
took  that  action,  has  been  referred  to  by  judges  of  the  ninth. 

Senator  Burdick.  We  will  check  into  the  ninth. 

Mr.  Levix.  I  will  look  into  the  matter  and  provide  the  clarifying 
information  for  the  record. 

[]Mr.  Levin's  correspondence  on  this  matter  follows:] 

Commission  on  Revision  of  the 
Federal  Court  Appellate  System, 

Washington,  D.C.,  OctoMr  If,  1974- 
Senator  Quentin  N.  Burdick, 
Old  Senate   Office  Building, 
Washington,   D.C. 

Dear  Senator  Burdick  :  At  the  September  24  hearings  of  the  Subcommittee 
on  Improvements  in  Judicial  Machinery  a  series  of  questions  were  posed  con- 
cerning the  experience  of  the  Fifth  Circuit  with  fifteen  judgeships.  These  ques- 
tions, put  to  several  witnesses,  focused  both  on  when  that  Court  reached  its 
present  size  and,  secondly,  when  the  active  judges  of  that  Court  resolved,  unan- 
imously, to  oppose  any  increase  in  judgeships  asserting  that  to  have  more 
than  1.5  judges  "would  diminish  the  quality  of  justice  in  the  circuit."  This 
resolution  was  adopted  in  October  1971  and  is  quoted  in  the  published  proceed- 
ings of  the  Judicial  Conference  of  the  United  States,  October  28-29,  1974.  (A 
marked  copy  of  the  relevant  pages  is  enclosed.) 

It  is  noteworthy  that  the  cited  report  includes  language  which  makes  it  clear 
that  the  resolution  of  October  1971  was  a  reaffirmation  of  an  earlier  resolution. 
The  Judicial  Council  of  the  Fifth  Circuit,  it  recounts  by  way  of  preamble, 
"holds  strongly  to  it.s  prior  formal  determination,"  opposing  an  increase  in  size. 

The  Judicial  Conference  of  the  Fifth  Circuit  in  October  1971  acted  on  the 
basis  of  substantial  experience.  The  Court  reached  13  judgeships  in  Fiscal  Year 
1967  (the  legislation  was  enacted  in  March,  1966).  It  became  a  court  of  15  during 
Fiscal  Year  1969  (the  legislation  was  enacted  in  June,  1968)  and  the  Fifth  Cir- 
cuit had  continued  as  a  court  of  15  through  Fiscal  Year  1969,  Fiscal  Year  1970 
and  Fiscal  Year  1971  prior  to  the  unanimous  reaflBrmation  of  opposition  to  a 
lai-ger  court  referred  to  above. 
Sincerely  yours, 

A.  Leo  Levik. 
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[The  material  referred  to  in  Mr.  Levin's  letter  of  October  4,  1974, 
taken  from  pages  81-82  of  the  report  of  the  proceedings  of  the  Judicial 
Conference  of  the  United  States,  October  28-29,  1971,  follows:] 

Additional  Cebcuit  Judgeships 

After  consideration  of  the  recommendations  of  the  Committee  on  Court  Admin- 
istration based  on  the  quadrennial  surv^ey  of  the  needs  of  the  courts  of  appeals 
conducted  by  the  vSubcommittee  on  Judicial  Statistics,  the  Conference  agreed  to 
recommend  to  the  Congress  the  establishment  of  ten  additional  circuit  judgeships, 
as  follows : 

Circuit :  ^ 

1st 

2d 

3d 

4th 

5th 

6th 

7th 


1 

Circuit — Continued 
8th 

Numier 
0 

2 

9th 

2 

1 

10th 

1 

2 
0 

District  of  Columbia 

Total 

0 

0 

10 

1 

1  Conditional  upon  certification  of  need  by  the  Judicial  Conference. 

In  making  this  recommendation  the  Conference  noted  that  based  on  statistics 
alone  seven  additional  judgeships  would  be  warranted  in  the  Fifth  Circuit  over 
and  above  the  15  now  authorized  and  five  additional  judgeships  would  be  war- 
ranted in  the  Ninth  Circuit  rather  than  the  two  recommended.  The  Conference 
agreed  further  with  its  Committee  on  Court  Administration  that  to  increase  the 
number  of  judges  in  a  circuit  beyond  15  would  create  an  unworkable  situation. 
In  this  connection  the  Conference  noted  a  resolution  unanimously  adopted  by  the 
judges  of  the  Fifth  Circuit  in  October  1971  in  which  the  judges  state  that  the 
Judicial  Council  "holds  strongly  to  its  prior  formal  determination  that  to  increase 
the  number  of  judges  beyond  15  would  diminish  the  quality  of  justice  in  this 
circuit  and  the  effectiveness  of  this  court  to  function  as  an  institutionalized  federal 
appellate  court."  The  Judicial  Council  of  the  Fifth  Circuit  went  on  to  endorse 
H.R.  7378,  a  bill  to  establish  a  Commission  on  the  Revision  of  the  Judicial 
Circuits  as  previously  proposed  by  the  Judicial  Conference  "as  an  indispensable 
first  step  toward  improvement  in  the  federal  circuit  court  system." 

Senator  Burdick.  You  have  spent  considerable  time  on  the  fact  that 
oral  arguments  ^yere  denied  in  many  cases.  Is  that  necessarily  bad? 
There  are  some  cases  where  it  was  clearly  stated  that  oral  argument 
may  not  add  anything  to  the  case ;  is  that  not  true  ? 

Mr.  Le\t:n.  Yes,  I  think  it  is  true,  IMr.  Chairman. 

I  think  the  crucial  point  about  denial  of  oral  argument  is  not  that 
we  are  suggesting  it  should  be  allowed  in  every  case.  Phrased  differ- 
ently, I  would  not  suggest  that  oral  argTiment  should  never  be  denied. 
But  one  of  the  leading  proponents  of  the  screening  procedure— referred 
to  by  the  Chief  Judge  as  the  father  of  the  proposal — says  that  oral 
argument  is  being  denied  in  too  many  cases,  that  it  should  be  reduced 
by  at  least  10  percent ;  that  has  been  said  by  one  of  the  leading  pro- 
ponents. I  think  we  should  take  a  look  at  the  cumulative  effect  of  a 
number  of  new  procedures.  T\nien  we  combine  no  oral  argument  with 
no  opinion  and,  in  view  of  the  exigencies  in  the  decision  of  many  of 
these  cases,  no  conferences  eyeball  to  eyeball,  then  we  have  problems 
of  a  different  order  of  magnitude. 

Senator  Burdick.  You  are  not  advocating  oral  argument  in  all 
cases  ? 

Mr.  Levin.  No.  it  doesn't  rest  on  the  notion  that  we  ought  to  make 
possible  oral  argaiment  in  -all  cases;  no,  sir. 

Senator  Burdick.  Mr.  Westphal  ? 
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Mr.  Westphal.  Professor  Levin,  on  this  last  point  the  chairman  was 
making  inquiry  about,  you  mentioned  that,  in  connection  with  the 
Commission's  study  of  the  fifth  circuit  problem,  you  held  public  hear- 
ings in  Houston,  New  Orleans,  and  Jackson,  Miss.,  and,  at  those  hear- 
ings did  you  hear  testimony  from  many  members  of  the  trial  bar  as 
well  as  officials  of  State  bar  associations  ? 

Mr.  Levix.  Yes ;  we  did. 

ISIr.  Westphal.  Can  you  tell  us  what  the  attitude  was  of  those  mem- 
ber of  the  bar  who  appeared  before  your  Commission  at  these  hear- 
ings concerning  these  procedures  in  the  fifth  circuit  which  have  in- 
volved screening  of  cases  and  denial  of  oral  argument  to  the  extent 
that  you  have  indicated  in  your  statement?  "What  has  been  the  atti- 
tude of  the  bar  ? 

Mr.  Levin.  Mr.  Westphal,  I  think  it  is  appropriate  to  answer  that 
by  making  two  points.  One,  they  are  not,  as  you  would  expect  the  case  to 
be,  unanimous.  But  by  and  large,  I  think,  they  were  deeply  concerned 
that  things  were  going  too  far.  I  think  this  is  a  fair  characterization  of 
the  attitudes  expressed  to  us.  It  would  be  very  difficult  to  say  they 
wanted  thing-s  returned  to  the  situation  as  it  existed  several  years  ago. 
There  was  deep  concern  expreSvSed  to  us  in  the  hearings. 

We  are  having  conducted  for  us  a  scientific  survey  in  wliich  3,000 
lawyers  who  have  had  cases  before  three  circuits  are  being  circularized 
with  a  carefully  pretested  questionnaire.  The  results  are  coming  in. 
There  are  thousands  of  lawyers  in  the  fifth  circuit,  but  the  rate  of 
return  is  exceedingly  high — beyond  60  percent.  I  would  say  that  the 
first  returns  I  have  seen,  preliminarily,  support — on  the  basis  of  this 
kind  of  sample — a  deep  concern  about  the  extent  to  which  these  trun- 
cated procedures  have  affected  the  appellate  practices. 

Mr.  Westphal.  Can  you  tell  us  when  your  Commission  plans  to 
complete  the  contemplation  of  these  returns  you  have  received  from 
members  of  the  practicing  bar  ? 

Mr.  Le\tx.  We  would  hope  within  6  weeks.  We  are  not  doing  it 
ourselves,  but  indeed  we  may  have  a  report  which  would  be  citable  at 
that  time. 

Mr.  Westphal.  Now,  is  your  Commission  planning  to  print  or  pub- 
lish in  some  form  the  transci-ipts  of  the  hearings  conducted  at  these 
cities  I  have  mentioned  in  the  fifth  circuit  as  well  as  the  cities  on  the 
west  coast  ? 

Mr.  LE\^N.  Yes,  sir. 

]Mr.  Westphal.  In  what  stage  is  the  publication  of  those  transcripts? 

Mr.  LE\T[]sr.  We  have  received  page  proof  on  approximately  a  little 
over  half.  The  rest  has  been  promisecl  for  this  week.  My  guess  is,  in 
some  form,  it  should  be  usable  within  a  month  or  6  weeks  and  in  final 
form  maybe  a  month  thereafter.  This  is  a  rough  estimate,  and  the  rea- 
son for  it  is,  they  have  not  been  complying  with  their  prior  promises. 

Mr.  Westphal.  I  assume  there  will  "be  no  problem  in  your  making 
copies  of  that  printed  transcript  available  to  the  subcommittee  so  it  can 
take  legislative  notice  of  the  information  that  you  gathered  at  your 
hearings  in  these  places  ? 

Mr.  Levin.  That  was  a  major  purpose,  sir,  of  making  it  available  in 
that  form. 

Mr.  Westphal.  You  have,  in  the  course  of  the  second  phase  of  the 
Commission's  study,  received  testimony  from  various  members  of  so- 
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called  specialized  bars — the  tax  bar  and  patent  bar,  among  others — 
concerning  the  feasibility  or  the  desirability  of  creating  specialized 
courts  to  handle  either  tax  cases  or  patent  cases  or  even  perhaps  both 
types  of  cases  within  the  jurisdiction  of  one  court.  Has  your  study  of 
that  possibility  produced  an  evaluation  of  the  number  of  such  cases 
which  are  filed  in  the  courts  of  appeals  from  the  various  circuits,  so  that 
you  can  express  an  opinion  as  to  whether  the  creation  of  such  special- 
ized courts,  were  they  legislatively  authorized,  would  take  away  from 
the  11  courts  of  appeals  a  sufficient  caseload — and  more  particularly, 
from  the  fifth  and  the  ninth  circuits — to  obviate  the  necessity  of 
some  kind  of  geographical  realignment  of  those  circuits? 

Mr.  Levin.  Yes,  sir.  There  are  perhaps  four  major  proposals  which 
should  be  mentioned  here.  First  is  patent  litigation,  where  there  is  the 
strongest  support,  although,  again,  the  bar  is  not  unanimous.  The  total 
caseload  is  less  than  150.  It  was  about  122  a  year  ago.  It  is  simply  not 
of  an  order  of  magnitude,  even  considering  the  weighted  caseload,  that 
has  any  impact  at  all  on  these  conclusions. 

The  next  field  is  tax.  But  there  we  heard  from  the  counsel  of  the 
tax  section  of  the  American  bar.  They  are  strongly  opposed  to  a  spe- 
cialized tax  court,  and  I  think  it  fair  to  say  that  most  witnesses  have 
very  little  support  for  a  tax  court  as  such. 

What  there  is — and  this  gets  to  the  third  thing  that  ought  to  be 
considered — is  the  possibility  of  creating  some  kind  of  a  tribunal  which 
would  not  drain  off  all  tax  litigation,  but  which  might  more  rapidly 
resolve  intercircuit  conflicts  in  the  tax  area.  The  volume  of  cases  which 
are  being  talked  about  for  that  purpose  is  relatively  small.  The  total 
number  which  people  are  talking  about  for  such  a  tribunal — part  of 
which  would  be  tax  cases,  part  administrative  decision  cases,  part  other 
things — might  be  1,500  cases  a  year.  These  might  well  include  cases  of  a 
significance  in  other  areas  that  would  be  referred  to  in  different  ways. 

As  a  result,  I  think  I  can  say  with  some  confidence  that  none  of  the 
major  proposals  before  us,  which  have  wide  support,  envision  that  kind 
of  a  siphoning  off  of  caseload  from  the  present  regional  circuits  which 
would  affect  these  conclusions. 

Mr.  Westphal.  Do  you  know  of  any  other  proposals  with  reference 
to  changes  in  structure  or  procedure  which  might  be  employed  by 
courts  of  appeals  which  could  so  lighten  the  workload  of  the  15  judges 
in  the  fifth  circuit  and  the  13  judges  in  the  ninth  circuit  so  that, 
again,  the  necessity,  as  you  urge,  of  realigning  these  circuits  geo- 
graphically, could  be  obviated  ? 

Mr.  Levin.  Mr.  Westphal,  let  me,  if  I  may,  respond  in  some  detail. 
There  are  proposals  for  total  changes  with  respect  to  the  handling  of 
administrative  appeals.  I  think  I  can  fairly  say  that,  of  the  alternatives 
likely  to  be  presented  to  the  Commission,  none  would  so  siphon  off 
these  cases.  I  mention  the  next  point  because  one  of  the  possibilities 
going  directly  to  your  point  about  changes  of  procedures  involves 
the  notion  that  you  lose  the  right  of  appeal  but  you  have  something 
like  a  certiorai'i  procedure,  or  what  Judge  "Wisdom  likes  to  refer  to  as 
a  writ  practice.  People  have  suggested  this  procedure  for  appeals  in 
diversity  cases.  These  are  the  kinds  of  proposals  which  are  getting 
some  kind  of  support — that  is,  the  opposition  immediately  engendered 
isn't  tremendously  strong  for  cogent  reasons.  I  think  this  leave-to- 
appeal  procedure  would  go  against  what  some  have  assumed  to  be 
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virtually  a  major  premise,  that  there  is  a  right  in  our  system  to  at  least 
one  appeal,  and  not  simply  to  one  judge.  That  might  save  some  time, 
although  I  don't  know  that  it  would  still  be  of  an  order  of  magnitude 
sufficient  to  avoid  the  real  problem. 

The  use  of  central  staff  has  been  urged  by  many  and  will  be  seriously 
considered  by  the  Commission.  But  again,  if  we  have  to  leave  judging 
to  judges,  then  I  do  not  envision — from  what  I  have  seen,  and  we 
have  carefully  gone  over  Professor  Meador's  seminar  work — that  pro- 
posals for  use  of  central  staff,  where  they  are  to  aid  the  judges  in 
doing  judging,  would  so  affect  the  cases  that  realignment  would  not 
be  necessary. 

In  short,  if  I  may  elaborate,  I  am  not  speaking  at  the  moment  sub- 
stantively against  any  of  these  procedures.  I  am  saying  that,  in  terms 
of  the  safeguards  people  will  necessarily  require,  I  don't  envision  a 
change  which  would  avoid  the  necessity  for  the  realignment  of  these 
two  circuits. 

Mr.  Westphal.  Now,  the  Congress  recently  passed  legislation  which 
extends  the  life  of  your  Commission  to  September  1975,  is  that  correct  ? 

Mr.  Levin.  Yes,  with  a  report  due  in  June  1975. 

Mr.  Westphal.  I  take  it  the  President  has  signed  that  bill  ? 

Mr.  Levin.  Yes,  he  has  signed  that  bill. 

]\fr.  Westphal.  So  that  the  final  report  of  your  Commission  will 
not  be  forthcoming  until  June  of  1975. 

I  believe  that  is  all  the  questions  I  have. 

Senator  Burdick.  I  have  just  one  more  question. 

You  have  testified  regarding  the  attitude  of  the  judges  of  the  fifth 
circuit  about  adding  additional  judges  to  the  15  already  there,  and 
you  stated  that  the  Commission  held  several  hearings  in  the  fifth 
circuit.  Was  there  any  substantial  amount  of  expression  from  members 
of  the  bar  indicating  that  they  would  like  to  increase  the  number  of 
judges  and  avoid  splitting? 

JNIr.  Levin.  No,  I  recall  none.  I  think  the  bar  is  appreciative  of  the 
problems  in  the  circuit,  but  they  are  also  aware  of  the  difficulties  in- 
volved as  you  get  more  than  15  judges. 

Senator  Burdick.  Then  there  is  no  likelihood  of  increasing  the  num- 
ber of  judges? 

Mr.  Le\t^n.  We  have  not  found  that. 

Senator  Burdick.  Thank  you,  Mr.  Levin.  Our  next  witness  is  Chief 
Judge  Brown. 

Welcome  to  the  committee,  Judge  Brown. 

STATEMENT  OF  CHIEE  JUDGE  JOHN  R.  BROWN,  EIFTH  CIRCUIT, 
HOUSTON,  TEX.,  ACCOMPANIED  BY  THOMAS  REESE,  CIRCUIT 
EXECUTIVE 

Judge  Brown.  Mr.  Chairman,  I  am  grateful  of  the  opportunity  of 
once  again  appearing  before  this  committee. 

I  would  like  to  introduce  my  circuit  executive,  Mr.  Thomas  H.  Keese, 
who  is  going  to  sit  on  my  riglit  side,  violating  military  protocol,  be- 
cause he  can't  hear  with  his  right  ear. 

Senator  Burdick.  That's  not  such  an  unusual  circumstance. 

Mr.  Westphal.  Mr.  Reese,  between  the  two  of  us,  we  have  two 
good  ears. 
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Judge  Brown.  The  chairman  will  recall  that  last  spring,  when  we 
were  trying  desperately  to  get  you  to  come  down  to  the  Judicial  Con- 
ference in  New  Orleans,  I  explained  to  you  that,  in  this  situation,  I 
could  not  expect  to  represent  the  full  court  as  I  would  ordinarily  as 
chief  judge  in  congressional  matters,  since  we  were  sharply  divided  on 
some  underlying  serious  policy.  I  urged  the  committee  to  allow  several 
judges  to  appear.  Not  only  have  you  done  that,  but  the  committee  itself 
has  solicited  the  presence  of  all  of  the  judges.  Judge  Wisdom,  I  under- 
stand, will  follow  me.  Our  views  are  pretty  well  parallel.  Judge  Gewin 
will  present  what  I  refer  to  sometimes  as  "the  manifesto  from  the  East," 
signed  by  nine  judges  who  happen  to  live  east  of  the  Mississippi  River, 
all  of  whom  want  an  immediate  split  of  the  circuit  now,  but  some  of 
them  say  "we  could  continue  to  use  the  courthouse  in  New  Orleans." 

The  Book  of  Job  says,  "Oh,  that  my  adversary  had  written  a  book." 
Well,  I  have  written  so  many  books  I  am  fearful  that  what  I  say  today 
may  be  contradicted  by  what  I  have  sometime  previously  said. 

In  working  with  your  counsel  I  suggested  that  we  introduce  into  the 
record  of  this  hearing,  my  statement  on  Senate  Joint  Eesolution  122, 
submitted  at  the  hearing  before  the  Subcommittee  on  Improvements 
in  Judicial  Machinery  when  I  appeared  before  the  chairman  in  May 
of  1972. 1  will  now  offer  that  statement. 

Senator  Burdick.  It  will  be  received  without  objection. 

[See  appendix's  "A"  of  this  hearing  record  for  the  full  text  of  Judge 
Brown's  prepared  statement  to  the  subcommittee  on  May  9,  1972,  con- 
cerning S.J.  Res.  122,  92d  Cong.,  2d  sess.,  which  created  the  Commis- 
sion on  the  Revision  of  the  Federal  Court  Appellate  System.] 

Judge  Brown.  I  also  suggested  that  my  statement  and  testimony  be- 
fore Congressman  Celler's  Subcommittee  on  H.R.  7378  be  admitted. 

Senator  Burdick.  Received  without  objection. 

[See  appendix's  "B"  of  this  hearing  record  for  the  full  text  of  Judge 
Brown's  prepared  statement  and  the  record  of  his  testimony  before 
Subcommittee  No.  5  of  the  Committee  on  the  Judiciary  of  the  U.S. 
House  of  Representatives  on  June  21,  1971  on  H.R.  7873.] 

Judge  Brown.  You  have  already  received  copies  of  my  yellow- 
backed  statement  before  the  Commission  on  Revision,  which  appears 
to  be  a  prodigious  thing  with  lots  of  exhibits,  and  I  would  like  to  intro- 
duce that,  too. 

Senator  Burdick.  It  will  be  received  for  the  file  without  objection. 

[Tliis  statement  has  been  retained  in  committee  files  and  does  not 
appear  as  an  appendix  in  this  hearing  record.] 

Judge  Brown.  Then  I  am  going  to  have  the  circuit  executive  make 
available  to  counsel  a  copy  of  our  annual  report  for  the  year  just  con- 
cluded. In  the  report  tliere  are  some  confidential  tables  which  show 
the  performance  of  individual  judges,  and  we  suggest  that  that  not 
be  printed.  In  my  report  to  the  Commission  we  scrambled  this  so  no 
one  could  identify  the  judges  by  name.  The  difference  is  very  slight 
between  the  man  on  top  and  the  man  on  the  bottom. 

Senator  Burdick.  That  document  will  be  received  for  the  file  and 
not  for  the  record. 

[The  document  has  been  retained  in  committee  files.] 

Judge  Brown,  I  will  ask  Mr.  Reese  to  work  that  out  with  Mr. 
Westphal.  As  I  said,  I  have  written  a  book. 
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In  both  my  statements  before  the  House  committee  and  before  this 
committee  I  said  that  the  fifth  circuit  was  for  a  circuit  split. 

Senator  Burdick.  Was  what  ? 

Judge  Brown.  Was  for  a  circuit  split.  We  firmly  resolved  that  we 
supported,  in  principle,  H.R.  7378  [92d  Cong.,  2d  sess.].  I  said  I  was, 
too,  but  with  other  things  that  ought  to  be  tried  before  this  one  takes 
place,  because  I  don't  think  it  is  going  to  achieve  what  the  Commission 
seeks  to  achieve  or  what  the  legislation  undertakes  for  it  to  achieve. 

I  am  sorry  that  Senator  Hruska  is  not  present  because  I  am  going  to 
be  just  a  little  critical  of  the  Commission's  report. 

I  think  there  are  two  basic  places  where  I  differ  with  their  approach. 
No.  1,  was  that  they  looked  just  at  two  troubled  areas,  the  fifth  and 
the  ninth  circuits.  So  far  as  I  can  see  they  made  no  effort  to  look  at  the 
revision  of  the  circuits  as  a  whole,  when  I  think,  clearly,  the  congres- 
sional view  was  that  it  was  time  for  it  to  be  looked  at.  I  don't  want  to 
talk  about  other  circuits  because  some  people  get  very  sensitive  about 
this,  but  one  illustration  is  the  Circuit  for  the  District  of  Columbia. 
There  is  hardly  a  plac«  in  the  structure  of  an  intermediate  Federal 
Court  of  Appeals  for  a  single  State  or  single  area  court  of  appeals. 
To  what  should  the  District  of  Columbia  area  adhere,  the  fourth  cir- 
cuit or  the  third  circuit  or  the  second  circuit  ?  Apparently  the  Com- 
mission has  as  a  principle  a  thing  they  called  a  doctrine  of  marginal 
interference.  I  interpret  this,  really,  as  just  the  view  of  the  judges  of 
each  of  the  circuits  that  you  should  just  leave  us  alone. 

Now,  I  am  not  one  of  those.  We  recognize  that  somewhere  down  the 
line  here  there  has  to  be  some  change.  One  of  the  difficulties  which  I 
think  faces  this  committee  and  the  Congress,  as  it  did  the  Commission, 
is  that  nearly  every  argument  you  make  comes  back  to  meet  you 
head  on. 

For  example,  I  am  going  to  tell  you  in  a  few  minutes  here  about 
why  I  don't  think  this  is  going  to  achieve  what  they  are  after,  and  in 
doing  so,  we  will  also  see  that  we  are  facing  a  very,  very  substantial 
increase  in  our  own  burden.  What  are  we  going  to  do  with  it?  My 
answer  is  that  the  proposal  here  isn't  going  to  accomplish  anything, 
and  if  the  circuit  should  be  split,  we  would  only  have  to  have  it  resplit 
again  within  a  period  of  3  to  4  years. 

Another  criticism  of  the  Commission's  approach  is  that  they 
adopted  this  magic  formula  of  nine.  You  will  hear  from  Judge  Gewin 
on  that  because  nine  of  my  judges  feel  that  way.  That  is  an  impossible 
thing  to  achieve  unless  we  have  a  structure  of  35  appellate  courts, 
because  the  frightening  thing  is  not  what  is  taking  place  in  the  fifth 
and  ninth  circuits  today,  but  what  will  take  place  across  the  Nation 
in  1980.  On  the  conservative  projections  of  statistically  straight-line 
projections  of  a  pattern  followed  by  Mr.  Shafroth,  Deputy  Director 
of  the  Administrative  Office,  we  will  have  over  35,000  appeals  in  the 
courts  in  1980. 

Senator  Burdick.  Judge,  are  you  aware  of  the  Administrative  Of- 
fice's reports  of  the  last  2  years  on  the  district  court  caseload?  There 
has  been  a  leveling  off  there. 

Judge  Brown.  We  have  seen  no  indication 

Senator  Burdick.  The  Administrative  Office  report  shows  graphi- 
cally that  the  caseload  is  going  down  a  bit. 
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Judge  Brown.  Well,  I  don't  get  as  enthused  as  the  Chief  Justice 
does.  I  think  the  business  is  still  there  and  is  growing.  I  don't  know 
that  you  will  find  in  California,  for  example,  that  there  has  been  any 
significant  dropoff  in  filings,  either  criminal  or  civil.  I  don't  happen 
to  have  the  figures  readily  available. 

This  year  they  went  up  3.3  percent.  You  are  dealing  with  150,000 
cases.  That  is  a  large  number  in  fiscal  year  1974  over  fiscal  year  1973. 
If  you  are  going  to  have  nine-judge  courts  to  service  that  number  of 
cases  in  1980,  you  are  going  to  have  to  have  close  to  30  courts  of  ap- 
peals. That  will  mean  not  only  one  State  with  two  courts  of  appeals, 
l)ut  one  court  of  appeals  for  lower  Manhattan  and  for  several  of  the 
States  in  the  fifth  circuit.  I  maintain  that,  from  the  standpoint  of  the 
opportunity  and  capacity  for  the  Supreme  Court  to  give  some  kind 
of  national  policy,  that  is  not  a  happy  prospect.  You  will  have  far 
more  intercircuit  conflicts. 

This  argument  cuts  in  a  lot  of  different  directions.  In  the  first  place, 
it  demonstrates  that  we  have  to  find  something  other  than  this  magic 
number  nine.  We  have  to  recognize  that  there  is  a  place  for  a  court 
of  appeals  in  excess  of  nine  judges. 

No.  2,  it  also  demonstrates  that  we  have  got  to  find  new  methods  of 
handling  these  cases  that  are  safe  and  acceptable  to  the  bar  and 
litigants. 

The  chairman  asked  Mr.  Levin  whether  tlie  bar  was  heard  from  in 
the  hearings.  They  certainly  were  in  the  fifth  circuit,  and  they  were 
there  because  of  actions  I  took.  I  found  that  the  bar  knew  nothing 
about  the  hearings  that  were  scheduled.  I  don't  mean  to  imply  any 
criticism  of  the  Commission  staff.  The  Commission  had  a  limited  staff 
and  limited  time.  I  took  it  upon  myself  as  chief  judge  to  notify  the 
executive  officers  of  each  of  the  six  bar  associations,  and  they  were 
well  represented.  We  had  the  president  of  the  State  Bar  of  Texas,  who 
spoke  very  vigorously.  Then  at  each  of  the  places,  there  were  outstand- 
ing members  of  the  bar  from  every  State.  It  doesn't  surprise  me  at  all 
that  the  reaction  of  most  of  these  lawyers  was  that  they  would  like 
oral  argument  and  that  they  were  disturbed  because  we  had  to  aban- 
don it  and  had  to  go  to  the  screening  system.  But  many  of  them  also 
expressed  the  view  that,  as  between  a  court  that  is  2  years  behind  in 
hearings — as  I  understand  the  court  is  in  the  ninth  circuit — with 
another  year  until  decision,  that,  rather  than  wait  3  years  for  a  deci- 
sion, they  would  rather  have  the  decision  now  and  no  oral  argimient. 
TVhether  they  would  get  a  court  opinion  would  depend  upon  the  case, 
whether  it  would  be  a  Rule  21,  a  per  curiam,  or  a  signed  opinion.  This 
question  wasn't  adequately  asked  in  the  questionnaire  which  was  sent 
to  the  judges  and  lawyers;  it  was  a  pure  oversight.  We  called  the 
Judicial  Center  to  suggest  that  they  ought  to  have  that  question  in 
there.  Well,  as  usual,  it  was  too  late  when  we  got  it  to  them.  They  had 
already  sent  tlie  questionnaire  out  to  the  printer,  although  we  had 
acted  very  diligently.  So  the  questionnaire  itself  never  asked  the  real 
question. 

Another  problem,  of  course,  as  Mr.  Levin's  statement  points  out, 
was  the  dissatisfaction  expressed  on  the  west  coast  at  the  prospect  of 
80  percent  of  the  panels  having  a  visiting  judge  on  them. 

Now,  I  think  what  I  am  really  trying  to  say  here  is  that  the  Com- 
mission, setting  out  to  get  some  relief  to  the  fifth  circuit  judges, 
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thought  a  nine-judge  court  was  the  answer  for  administrative  con- 
venience and  for  the  work  of  the  judges.  If  I  can  elaborate  on  that  a 
little  bit,  if  I  understand  my  friends  who  signed  the  manifesto — and  I 
think  Judge  Clark  will  sound  it  very  vigorously  tomorrow,  as  he  did  in 
Jackson,  Miss.,  before  the  Commission — one  of  our  problems  is  just 
the  sheer  labor  of  keeping  up  with  the  output  of  all  15  judges,  plus 
some  senior  judges.  You  have  to  read  slip  opinions  for  15  judges, 
2255's,  and  petitions  for  rehearing  en  banc.  I  will  demonstrate  by  some 
exhibits  that  I  will  offer,  in  a  minute,  that  this  hope  for  surcease  is 
an  illusion,  because  the  volume  that  is  predicted  by  sound  projections 
for  the  next  2  or  3  years,  and  certainly  by  1980,  will  show  that,  under 
any  one  of  these  three  realignments  in  your  three  bills,  there  is  going 
to  be  a  need  for  judges  as  high  as  15  and  the  volume  of  work  will  be 
as  great  as  it  now  is. 

I  would  like  to  offer,  first,  table  28.  The  reason  I  designated  this 
"table  28,"  Mr.  Westphal,  is  that  in  my  Commission  statement,  the 
tables  were  marked  1  through  27;  I  thought  it  would  be  a  little  sim- 
pler, if  you  were  to  refer  to  those,  if  you  didn't  have  two  tables  with 
the  same  number.  This  is  for  the  business  of  the  fifth  circuit  as  pres- 
ently constituted  from  1973  to  1977 : 

[The  table  follows :] 

BROWN  TABLE  28.-FISCAL  YEAR  PROJECTIONS  1973-77 

1973 
(actual)        1974        1975        1976        1977 

A. 0.  projections ._._  2,964  3,308  3,652  3,996  4,340 

Brown  projections 2,964  3,388  3,812  4,236  4,660 

The  first  line  is  the  Administrative  Office  projections.  These  were 
the  ones  that  were  developed  by  the  Administrative  Office  for  the  use 
of  Judge  Butzner's  committee  on  the  1976  omnibus  circuit  judgeship 
bill  and  in  response  to  a  request  from  the  fifth  circuit.  They  com- 
prise I  think  three  different  projections.  The  straight  line  method, 
showing  the  increase  based  upon  the  filings  of  the  immediate  past  5 
years,  was  the  one  that  we  used.  It  shows  that  in  1975  we  are  going 
to  have  3,652  cases  in  the  fifth  circuit  and  4,340  in  1977.  Our  clerk 
estimates  that  if  he  waits  a  little  bit  this  will  rise  to  about  3,875,  and 
to  4,660  in  1977. 

I  also  have  three  different  tables  labled  Brown  tables  30,  31,  and  32. 
Table  30  covers  the  Commission  recommendation  to  split  the  circuit 
into  Florida,  Georgia,  and  Alabama  in  the  East,  and  Texas,  Louisiana, 
Mississippi,  and  the  Canal  Zone  in  the  West.  Table  31  covers  Commis- 
sion alternative  No.  1,  which  places  the  four  States  east  of  the  river 
together  and  Texas,  Louisiana,  Arkansas,  and  the  Canal  Zone  to- 
gether. Table  32  covers  the  second  alternative,  which  places  the  four 
States  east  of  the  Mississippi  River  in  one  circuit,  and  Texas,  Louisi- 
ana, and  the  Canal  Zone  in  another  circuit. 

[Tables  30,  31,  and  32  follow :] 
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Now  I  ask  you  to  look  at  table  32,  because— while  this  may  be  a 
political  iudgment  on  my  part,  for  which  I  have  no  competence  at  all— 
I  would  say  that  if  the  circuit  is  split  this  is  the  one  most  likely  to  pass 
the  Congress.  Saying  that,  I  am  satisfied  that  every  judge  who  appears 
from  the  fifth  circuit  will  say  that  no  one  has  any  objection  to  hav- 
ing any  State  within  the  grouping.  In  any  split,  I  welcome  Mississippi 
or  Alabama.  I'm  sure  we  welcome  all  of  the  States.  .     i    -,  • 

Now,  you  will  notice  that  on  these  tables  the  figures,  including 
those  for  fiscal  1974,  are  actual  Administrative  Office  figures  with  the 
adjustment  made  in  the  Commission's  report  for  administrative 
agency's  cases.  I  was  pleased  with  the  results,  because  these  statistics 
a?e  so  easy  to  fool  with,  yet  these  figures  turn  out  to  be  withm  one  or 
two  of  the  totals  in  Mr.  Levin's  table  in  his  prepared  statement. 

If  you  will  notice,  on  the  left-hand  side  of  table  31,  m  the  year  1975, 
there  will  be  2,004  cases  in  the  eastern  circuit.  On  the  basis  of  the 
national  average  caseload  of  161  cases  per  judge  you  will  need  12.4 
judges.  In  the  year  1977,  which  is  just  the  day  after  tomorrow,  you  will 
need  16  judges  according  to  the  fifth  circuit  projections,  and  14.8 
judges  according  to  the  Administrative  Office  projections.  We  dont 
have  any  0.8  judges,  so  that  means  15  judges. 

In  the  western  circuit  you  are  going  to  have,  as  each  o±  these  years 
passes  by :  in  1975, 10  judges ;  in  1976, 12  judges ;  and  in  1977, 13  judges 

I  don't  know  where  anybodv  is  going  to  get  any  real  reliet  out  ot 
this.  Does  it  mean  that  we  will  go  back  to  split  that  circuit  again  a 
third  time  to  keep  this  number  down  to  nine?  Wliat  are  my  poor  broth- 
ers in  the  eastern  circuit  going  to  do  with  our  projection  of  2,581  cases 
in  i977_or  the  Administrative  Office  Projection  of  2,390  m  1977, 
which  is  about  what  we  have  now— as  far  as  keeping  up  slip  opinions, 

en  bancs  and  so  on  ?  .  •  x  ji 

In  table  29,  there  is  a  recap  of  this  which  sets  it  out  very  pointedly ; 

it  gives  the  gross  figures  for  each  of  the  three  alternatives. 
[The  table  follows:] 

BROWN  TABLE  29.-CIRCU1T  JUDGESHIPS  NEEDED  NOW 


Judgeships  needed  fiscal  year 
1977  in  new  circuits  to  main- 
Current        Needed  for       tain  national  average 

authorized         fiscal  year ^ — — 

judgeships     1973  caseload    Brown  project       A.O.  project 


New  5th  circuit - - -  J 

New  11th  circuit ° 

Alternate  No.  1-East  Circuit ^ 

Alternate  No.  1-West  Circuit. - ' 

Alternate  No.  2-East  Circuit -  f 

Alternate  No.  2-West  Circuit - ° 


9.3 

14.6 

13.6 

9.1 

14.3 

13.4 

10.2 

16.0 

14.8 

8.8 

13.7 

12.7 

10.2 

16.0 

14.8 

8.2 

12.9 

12.1 

Now  I've  been  thinking  about  the  serious  types  of  cases.  You  can 
take  a  look  at  page  5  of  the  clerk's  report-.  I  won't  undertake  to  state 
the  figures  now,  but  they  show  the  breakdown  of  criminal  cases  by 
States,  both  in  1973  and  1974.  I  added  these  up  and  out  of  674  cases, 
over  350  will  go  to  the  eastern  circuit  and  324  will  go  to  the  western 
circuit.  This  is  very  significant  because  thi,s  is  a  big  part  of  our  busi- 
ness now.  Habeas  corpus  is  much  the  same,  but  mostly  the  work  is  m 
the  direct  criminal  appeals.  We  have  very  substantial  problems  in 
criminal  law :  search  and  seizure,  fourth  amendment,  fifth  amendment. 
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and  sixth  amendment  problems.  These  are  some  of  the  most  vexing 
cases.  So  there  is  not  going  to  be  any  real  relief  there. 

Now,  there  are  two  or  three  other  things.  Since  the  prospect  is  that 
within  the  first  year,  certainly  within  the  second  year,  and  positively 
within  the  third  year  each  of  these  two  newly  created  courts  will  be 
a  court  way  in  excess  of  nine  judges  and  will  be  at  almost  the  same 
size  that  we  are  now,  we  ought  to  hesitate  long  and  hard  before  we 
tear  to  pieces  the  great  traditions  of  our  court  as  it  is  now  operating. 
We  should  experiment  with  every  other  kind  of  a  solution  before 
we  make  this  useless  split  that  has  to  be  repeated  almost  immediately. 

One  of  the  things  I  hate  to  hear  anybody  talk  about  is  truncated 
practices,  as  Mr.  Levin  did.  As  I  demonstrated  both  before  this  com- 
mittee and  Mr.  Celler's  committee,  had  we  not  had  screening  we  would 
have  had  a  backlog  of  over  3,000  cases  today  of  such  a  nature,  with 
statutory  priorities,  that  some  cases  literally  never  could  have  been 
heard.  Now,  I  don't  believe  you  are  denying  justice  when  three  mature 
conscientious  judges  conclude  that  the  case  isn't  going  to  be  aided 
by  oral  arguments.  I  think,  too,  there  is  a  myth  about  some  of  these 
oral  arguments.  I  make  no  criticism  of  the  second  circuit.  They  have 
a  practice  and  are  very  proud  of  either  affirming  or  dismissing  the 
cases  from  the  bench,  and  Mr.  Westphal  can  verify  the  figures.  In  my 
judgment  that  decision  to  affirm  from  the  bench  is  not  made  as  a  result 
of  that  oral  argument. 

They  must  have  thought  about  that  before  they  ever  went  on  the 
bench.  It  is  a  35  cent  subway  ride,  I  guess,  from  Brooklyn  over  to  Foley 
Square.  It  would  hardly  be  fair  if  we  asked  a  lawyer  to  come  from 
El  Paso  to  New  Orleans  and  said,  "all  right,  we  don't  need  to  hear 
from  your  opponent,  we  will  just  affirm  this  from  the  bench."  I  think 
too  little  has  been  said  about  our  summary  II  practice.  It  requires 
unanimous  decision  by  three  judges  to  deprive  the  party  of  oral  argu- 
ment, and  once  it  is  written  we  can't  have  any  dissents  or  special  con- 
currences. The  one  thing  I  hope  never  happens  at  the  hands  of  Con- 
gress is  to  put  any  kind  of  prohibition  on  experimentation.  I  would 
hate  to  see  that,  merely  because  in  the  past  you  had  the  luxury  of  an 
oral  argument  in  every  case,  there  is  nothing  in  the  system  that 
recognizes  that  that  must  go  on. 

I  have  two  or  three  other  comments  and  then  I  will  turn  myself  loose 
if  I  have  any  time. 

One  of  the  things  we  want  desperately  to  try  is  an  expanded  group 
of  professional  staff  attorneys.  The  Chairman  will  recall  that  when  I 
appeared  here  in  May  of  1972,  at  page  60  of  the  S.J.  Res.  122  record, 
I  outlined  the  package  (a)  and  (b)  that  the  Judicial  Conference  of 
the  United  States  had  approved  for  the  fifth  circuit.  This  provided  a 
third  law  clerk,  a  second  secretary  and  a  clerical  assistant,  and  eight 
staff  attorneys  with  a  secretarial  staff.  Well,  we  have  never  yet  been  able 
to  get  the  substantive  legislation.  That  has  finally  been  introduced.  It  is 
now  3  three  years  later.  We  managed,  through  the  Appropriations 
Committee,  to  get  an  appropriation  to  set  this  thing  up  on  a  temporary 
basis  just  this  past  July.  It  is  in  its  third  month  of  operation,  and 
already  ii,  is  proving  to  be  of  great  value  to  the  judges  in  further  in- 
creasing our  output. 

But  this  committee  and  the  Congress  has  to  take  recognition  of  the 
fact  that  adequate  steps  have  to  be  taken  to  assure  a  staff  of  permanent 
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l^rofessionals  to  help  keep  up  with  this  certain  prospect  of  great  in- 
creases in  business. 

I  think  I  should  say  something  about  the  en  bancs,  because  all  of  us 
recognize  that  they  are  a  time-consuming  thing  in  terms  of  judge 
power.  We  all  leave  here  today  or  tomorrow  to  return  to  New  Orleans 
next  Monday  night  to  begin  en  bancs  in  eight  cases  that  will  be  heard 
orally  and  three  cases  on  briefs,  and  with  15  judges  plus  three  senior 
judges,  that  is  a  lot  of  judge  time. 

But  one  of  the  things  that  our  experience  demonstrates  is  that  very 
few  of  these  cases  are  the  result  of  a  conflict  as  such.  Mr.  Westphal  has 
looked  at  my  statement  prepared  for  the  Revision  Commission  and  in 
exhibit  "F''  of  my  Jacksonville  statement  there  is  an  analysis  I  had  my 
law  clerks  make  of  all  of  some  75  cases  that  we  heard  en  banc.  I 
counted  up  three  that  were  clear  conflicts  and  five  that  were  possible 
conflicts.  What  we  have  en  bancs  on  are  serious  problems  of  the  kind 
that  come  with  the  fifth  circuit  and  call  for  this  great  intermixture  of 
background,  geography,  and  predilections.  We  see  a  slip  opinion  that 
arrives  at  a  result  that  we  don't  like — or  that  we  doubt  that  we  like — 
but  it  is  not  because  it  is  contrary  to  some  prior  decision.  For  example, 
I  think  next  week  there  is  only  one  case  that  involves  a  real  conflict,  a 
possible  conflict.  The  rest  of  them  are  very  serious,  but  new  problems  on 
which  the  Court  has  not  really  ruled.  So  I  would  predict  that  the 
prospect  of  the  proportional  number  of  en  bancs  is  going  to  be  as  great 
in  the  new  eastern  circuit  as  it  is  in  the  total  circuit. 

I  have  two  last  little  things.  One  is  a  kind  of — well,  I  don't  know  how 
you  will  regard  this,  but  I  want  to  be  perfectly  fair  to  all  my  judges — 
I  think  we  would  all  like  to  be  known  as  the  fift,h  circuit,  and  I  think 
whatever  split  comes  each  of  us  would  like  to  be  part  of  the  fifth  cir- 
cuit and  let  somebody  else  be  a  part  of  the  eleventh  circuit. 

In  the  Commission's  proposals  they  make  the  States  east  of  the  Mis- 
sissippi River  the  fifth  circuit,  and  make  us  on  the  western  bank  of  the 
river,  Texas  and  Louisiana,  the  eleventh  circuit.  Well,  I  would  say 
for  the  sake  of  the  building,  which  has  chizzled  into  it  the  fifth  cir- 
cuit, that  from  the  standpoint  of  economy,  if  not  from  tradition  and 
history,  we  ought  to  be  called  the  fifth  circuit. 

Senator  Burdick.  Fifth  circuit,  west  wing? 

Judge  Brow^n.  West  wing?  Well,  we  now  have  west,  east,  and  en 
banc  courtrooms. 

I  think,  in  the  record — Mr.  Westphal,  if  you  will  check  with  Mr. 
Levin,  he  can  verify  this — I  believe  the  bar  of  the  Canal  Zone,  which 
consists  of  about  20  lawyers,  formally  urged  that  they  be  attached  to 
the  eastern  circuit  rather  than  New  Orleans.  Historically  they  came 
to  New  Orleans  because  of  ocean  transportation.  Now  they  have  to  fly 
to  Miami  anyway — to  get  to  New  Orleans,  they  fly  to  Miami.  If  that  is 
all  you  had  to  decide  I  don't  think  we  would  be  here. 

I  think  that  is  just  about  all  I  have  to  say.  As  a.  matter  of  fact,  I  don't 
know  whether  I  have  said  anything  new.  If  I  can  offer  any  further 
help,  I  am  here. 

Senator  Burdick.  Well,  I  want  to  thank  you.  Judge  Brown.  It  is  not 
only  helpful  to  have  your  testimony,  but  you  present  it  in  such  a  unique 
way  that  we  are  always  glad  to  hear  from  you. 

You  accented  the  need  for  new  procedures,  for  speedy  process,  and 
for  the  deciding  of  cases  without  oral  argument.  Well,  that  is  precisely 
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one  of  the  questions  I  asked  of  the  previous  witness.  Merely  because 
you  are  screening  them  and  denying  them  oral  argument,  that  doesn't 
necessarily  mean  you  are  denying  them  justice,  does  it? 
Judge  Brown,  Not  at  all,  not  at  all. 

Senator  Burdick.  I  wonder,  with  all  due  respect  to  the  members  of 
the  bar,  if  this  doesn't,  in  some  cases,  have  a  tendency  to  reduce  unnec- 
essary argument. 

Judge  Brown.  I  think  that  is  a  tendency,  too.  The  system  has  been 
attacked  only  in  about  five  or  six  cases.  Denial  of  cert  doesn't  mean 
anything,  they  say.  One  of  the  interesting  things  is  that  people  ask, 
"How  many  cases  do  you  screen  out?"  We  don't  screen  "out"  anything. 
We  screen  every  case.  The  figures  show  that  since  1968  we  have  han- 
dled over  8,000  cases.  We  ask  first,  does  it  need  oral  argument,  and,  if 
it  doesn't,  what  are  the  merits  ? 

Senator  Burdick.  If  any  one  judge  asks  for  oral  argument,  then  it  is 
granted  ? 

Judge  Brown.  That  is  right.  This  is  where  we  are  using  these  new 
staff  attorneys,  because  they  can  make  a  preliminary  determination. 
Then,  before  the  calendar  is  made  up,  the  decision  is  that  of  the 
presiding  judge  of  the  panel.  If  he  differs,  thinking  this  case  doesn't 
deserve  oral  argument,  he  can  take  it  off  and  it  goes  to  a  screening 
panel. 

Senator  Burdick,  Any  other  suggestions  ? 

Judge  Brown.  Of  course,  this  Rule  21,  which  is  a  shortened  opinion, 
and  says  "affirmed"  or  "enforced,"  But  in  the  cases  that  it  is  used,  I 
honestly  believe  that  it  meets  the  criteria  that  an  opinion  would  serve 
no  purpose. 

Incidentally,  in  my  statement  before  the  Commission  there  is  an 
exhibit  "F"  in  which  I  had  my  law  clerks  make  an  analysis  of  signed 
opinions  by  me  in  summary  calendar  cases  that  are  decided  without 
oral  argument,  those  of  my  fellow  panel  members,  and  then  a  random 
selection  from  other  judges.  You  will  see  the  serious  character  and 
nature  of  a  lot  of  these  cases.  These  are  not  frivolous  cases.  They  may 
be  tax  cases.  A  great  number  of  NLRB  cases  go  off  on  summary 
docket.  The  figures  show  the  wide  spectrum  of  cases  disposed  of  by 
Summary  II's  in  which  there  is  a  denial  of  oral  argument. 

Now,  one  thing  that  surely  the  Congress  ought  to  want  to  encourage 
is  any  system  that  assures  a  considered  judicial  judgment  by  respon- 
sible judges  and  at  the  same  time  hastens  the  day  of  finality  in 
criminal  matters.  Criminal  cases  comprise  about  44  percent  of  our 
docket  which  includes  States  prisoner  cases,  §  1983's,  habeas  corpus 
cases  and  direct  criminal  appeals.  Approximately  60  percent  of  the 
direct  criminal  appeals  go  off  without  oral  argument,  90  percent  of  the 
habeas  corpus  cases  Avithout  oral  argument,  and  65  or  70  percent  of  the 
2245  s.  We  dispose  of  63  percent  of  those  in  less  than  40  days,  and  it 
isn  t  at  all  uncommon  to  get  a  brief  on  Monday,  the  case  is  sent  to  a 
screening  judge,  and  within  a  period  of  10  davs'  time  a  per  curiam 
opinion  or  signed  opinion  is  filed  which  disposes  of  the  case.  That  is  a 
desirable  thing  from  the  standpoint  of  justice.  It  meets  society's  needs 
tor  finality,  and  it  helps  the  judges  dispose  of  their  cases,  too. 

Senator  Burdick.  But  there  is  still  the  one  situation  that  splitting 
the  circuit  would  aid,  the  en  banc  cases.  You  will  have  to  concede  that 
It  will  take  less  time  with  the  9  judges  than  with  15  ? 
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Judge  Brown.  For  the  first  year  that  is  true.  The  second  we  will 
have  about  11. 

Senator  Burdick.  We  don't  know  that  yet. 

Judge  Brown.  There  is  one  thing  certain  about  the  fifth  circuit — 
I  have  been  making  these  calculations  and  in  every  year  except  1973, 
our  projections  have  been  under  the  actual  figures.  In  one  of  these  ex- 
hibits that  I  have  offered  here  and  in  my  two  statements  to  the  Con- 
gress, I  have  shown  how  each  year  until  this  year  we  disposed  of  more 
cases  than  were  filed  the  preceding  year.  We  don't  have  any  doubt — and 
I  don't  believe  my  brothers  from  east  of  the  Mississippi  have  any 
doubt — that  we  are  going  to  continue  to  have  roughly  a  10-  to  12- 
percent  increase  annually. 

Senator  Burdick.  Do  you  have  any  suggestion  about  reducing  the 
number  of  judges  who  sit  en  banc  ? 

Judge  Brown.  Well,  I  differ  with  Judge  Wisdom  on  this.  I  ex- 
pressed the  view  before,  Mr.  Chairman,  that  I  don't  see  how  you  can 
have  a  court  in  which  some  of  the  judges  don't  have  a  right  in  making 
the  policy  decision  on  what  the  jjolicy  solution  will  be.  I  have  diffi- 
culty with  that  concept  that  gives  that  role  to  the  nine  senior  judges. 
I  would  oppose  that. 

Senator  Burdick.  Well,  it  seems  to  me  that  when  you  get  15  judges 
appearing  en  banc,  it  is  sort  of  a  duplication  of  effort  or  a  waste  of 
judge  power  to  tie  them  all  up  in  one  case.  They  have  to  come  in  from 
great  distances.  There  must  be  some  other  alternative. 

Judge  Brown.  Well,  it  certainly  is  a  thing  that  Congress  ought  to 
look  at.  It  may  be  that  there  is  a  place  for  each  panel  going  off  on  its 
own.  In  some  circuits  that  is  what  used  to  take  place.  We  try  to  respect 
a  panel  decision  and  not  rule  to  the  contrary.  But  the  price  is  high  in 
terms  of  judge  time.  Without  a  doubt,  it  is  high. 

Senator  Burdick.  Mr.  Westphal. 

Mr.  Westphal.  Judge,  I  know  we  have  a  serious  matter  under  con- 
sideration today  because  you  are  wearing  the  most  somber  suit  I  have 
seen  you  in  in  the  last  seven  times  I  have  seen  you. 

I  think  you  know.  Judge,  that  during  the  time  in  which  I  have  been 
privileged  to  work  for  this  subcommittee,  I  have  spent  a  great  deal  of 
time  considering  some  of  these  problems  that  we  have  in  the  Federal 
judicial  system,  both  at  the  trial  level  and  at  the  appellate  level.  From 
my  background  as  a  trial  lawyer  for  about  20  years,  I  have  sat  here 
and  reflected  for  the  past  4  years  now  on  these  problems.  One  thought 
which  has  occurred  to  me  is  that  one  of  the  real  strengths  of  America 
and  the  system  that  we  have  here — a  system  which  has  endured  for 
almost  200  years — has  been  the  fact  that  the  people  of  this  country 
have  always  been  willing  to  accept  the  resolution  of  disputes  between 
citizen  and  citizen  or  between  citizen  and  State  when  that  resolution 
has  been  made  by  the  courts  of  this  land,  whether  State  or  Federal. 

In  that  perspective,  when  we  reach  the  day  when  the  bar  and  the 
citizenry  in  this  country  will  not  accept  as  final  the  decisions  made 
by  our  courts,  then  we  are  in  a  situation  where  we  will  greatly  and 
seriously  threaten  the  stability  of  the  form  of  government  we  have 
had  for  200  years.  I  am  concerned  about  the  attitude  of  the  bar, 
because  I  do  not  think  the  bar  adequately  appreciates  the  problems 
we  have.  When  they  express  concern  about  some  of  the  expediencies 
which  have  been  adopted  in  order  to  keep  pace  with  the  tremendous 
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increase  in  judicial  business,  I  wonder  how  long  it  will  be  before  their 
clients,  and  in  turn  many  citizens,  will  share  the  same  concern.  I  think 
that  IS  one  of  the  fundamental  questions  that  this  subcommittee,  the 
full  committee,  and  the  Congress  will  have  to  concern  themselves 
with  when  they  go  about  the  process  of  trying  to  make  a  decision  on 
the  problems  that  are  involved  in  these  hearings  that  we  are  starting 
today. 

Let  me  ask  you,  Judge,  when  did  your  court  receive  its  tenth  and 
eleventh  judges? 

Judge  Brown.  I  wish  I  could  tell  vou  exactly. 

Perhaps  Judge  Wisdom  will  recall. 

Mr  Westphal.  Judge  Wisdom,  do  you  happen  to  recall  the  dates? 

Judge  Wisdom.  I  think  it  was  around  1967. 1  may  be  wrong. 

Mr.  Westphal.  In  any  event,  we  can  check. 

Judge  Coleman.  In  1966  we  went  from  9  to  11,  and  then  from 
11  to  13  and  then  from  13  to  15. 

Mr  Westphal.  In  any  event,  it  was  some  8  or  9  years  ago  now? 

Judge  Brown.  Wait  a  minute.  I  can  tell  you  exactly  now.  Table  1 
m  the  annual  clerk's  report  lists  the  number  of  judgeships.  I  can't 
be  sure  of  whether  these  are  fiscal  years  or  calendar  years,  because 
^^ -TaJ'}  n}^^ /.^^P'^'^}^  °^  ^  calendar  year  basis,  but  we  had  9  judges 
m  1965-66    11  judges  m  1966-67,  and  13  judges  in  1967-68.  Then 

r97o'-71  ^^  "'  ^^^^  '''"  ^^^^'  ^""^  ^"^  ^^^""'^  ^^^  ^^^  positions  until 
.  Mr.  Westphal.  In  any  event,  since  1966,  as  far  as  the  fifth  circuit 
IS  concerned,  there  has  been  a  departure  from  this  magic  number  9 
lor  the  number  of  judges  ? 

Judge  Brown.  Yes.  Let  me  say  something  about  that,  too.  There 
are  many  niyths  in  the  law,  and  judges  perpetuate  them.  The  District 
Z  ?Z-2r  ,^i^e]:"<^  ^^as  a  number  of  visiting  judges  drummed  up 
by  Chief  Judge  Bazelon.  He  had  16  visiting  judges  in  his  court  a 
year  ago  and  I  think  he  has  about  25  lined  up  for  tliis  coming  year. 
Uur  statistics  show  that,  when  you  have  a  large  number  of  visiting 
ludges,  you  have  the  equivalent  of  a  12-,  13-,  14-,  or  15-judge  court 
1  hat  applies  to  the  second  circuit,  too. 

Mr.  Westphal.  The  same  thing  has  happened  in  your  own  circuit, 
home  years  back  when  you  had  visiting  judges,  these  exhibits  indicate 
CO  rt  °"  ^^^^^       ^  equivalent  of  some  19  or  20  judges  on  your 

Judge  Brown.  Right. 

Mr.  Westphal.  In  any  event,  for  some  8  years  now  the  answer  to 
some  ot  these  growing  caseload  problems  in  the  fifth  circuit  have  been 
tor  Congress  to  increase  the  number  of  judgeships.  As  you  have  re- 
viewed it,  that  occurred  gradually,  but  finally,  in  1971,  the  appoint- 
ments were  made,  and  ever  since  that  time  you  have  been  accorded  15 
pages.  Also  m  1971,  when  you  first  became  a  court  of  15,  the  total  fil- 
ings were  3,215.  You  are  still  accorded  15  and  yet  there  has  been  aioOO 
case  increase  m  your  caseload.  This  in  turn  has  reflected  itself  in  the  fil- 
ings per  judge  figure  which  have  grown  from  1971,  with  154  per  judge, 
to  1974,  when  there  were  219  per  judge.  During  that  same  inter^^l 

^a^  T"^'-'^  '^'''^f ''u''  ^''^  ^"^  ^^^P  ^b^^^^*  of  t^^is  huge  increase  in  busi- 
ness, has  tried  ]ust  about  every— what  I  would  term— expediency  other 
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than  oral  decisions  from  the  bench  in  order  to  keep  your  heads  above 
water. 

Judge  Brown.  Right. 

Mr.  Westpiial.  1  agree  with  Professor  Levin  and  many  members  of 
the  bar  throughout  the  fifth  circuit  that  you  and  the  members  of  your 
court  are  entitled  to  a  great  deal  of  credit  for  making  this  eli'ort ;  if 
you  had  not,  things  would  be  in  pretty  bud  shape  in  your  court. 

The  Chairman  asked  ^^'hat  methods  sliould  be  tried,  or  could  be  tried, 
other  than  those  with  which  we  are  all  familiar,  and  you  referred  to 
Eule  21.  You  have  had  Rule  21  in  your  court  ever  since  1971.  So  that 
really  isn't  anything  new. 

Judge  Brown.  Rule  21  came  along  a  little  later. 

Mr.  Westphal.  But  it  really  isn't  anything  new  and  has  already  had 
an  impact  on  this  overall  picture  that  we  see.  You  also  suggested  that 
Congress  could  possibly  authorize  staff  attorneys  or,  as  you  term  them, 
legal  assistants,  who  might  have  an  impact.  As  we  consider  that  ques- 
tion, we  must  consider  some  apprehension  on  the  part  of  the  bar.  Some 
members  of  the  bar  feel  that  use  of  legal  assistants  or  staff'  attorneys 
by  a  court  that  has  21l>  iilings  per  judge  is  one  thing;  whereas  the  use 
of  staff  attorneys  by  a  court  that  has  only  124  filings  per  judge  is  quite 
different.  Do  you  agree  with  that  rather  simplistic  comparison  between 
an  overworked  circuit  and  one  with  an  average  amount  of  work  insofar 
as  the  use  of  staff'  ? 

Judge  Brown.  Well,  I  suppose  there  is  some  basis  for  saying  that 
the  more  overworked  you  are  or  the  heavier  the  burden  you  face  the 
greater  is  the  hazard  that  a  judge  will  take  things  at  a  slightly  more 
leisurely  pace.  I  want  to  make  a  footnote  here  that  this  is  apowerful 
factor  on  a  national  basis  to  which,  apjparently,  little  attention  is  paid. 
With  a  caseload  of  219  per  judge  for  the  fifth  circuit  this  past  year, 
many  of  the  other  circuits  were  down  to  60,  TO,  and  80.  If  we  can  do 
this  kind  of  work,  why  aren't  other  courts  of  appeals  capable  of  doing 
the  same  sort  of  thing  ^  And  if  so,  shouldn't  that  manpower  be  manip- 
ulated physically  in  such  a  way  that  they  attack  this  national  burden  ^ 

Mr.  Westphal.  Now,  regarding  your  exhibits  28  through  32,  I  call 
your  attention  first  to  exhibit  28  wdiich  shows  the  Administrative  Of- 
fice projection  and  the  Judge  Brown  projections  for  fiscal  year  1974. 
The  actual  filings  for  your  court  in  1974  were  3,294,  which  is  a  little 
bit  less  than  your  projections  and  still  a  little  bit  less  than  the  Admin- 
istrative Office  projections  ( 

Judge  Brown.  That  is  right. 

Mr.  Westphal.  Now,  did  I  undei-stand  you  to  say  in  response  to  a 
question  from  Senator  Burdick  that  the  filings  in  the  district  couits 
had  increased  3.3  percent  ? 

Judge  Brown.  I  took  that  information  from  page  1-2  of  the  just 
released  annual  report. 

Mr.  Westphal.  I  haven't  seen  that  yet.  I  am  looking  at  a  printout 
which  we  requested  from  the  Administrative  Office  computers  on  case- 
loads in  the  district  courts  in  fiscal  year  1974,  which  shows  tlmt,  in 
the  Nation  as  a  whole,  the  filings  in  the  trial  courts  increased  only  1.8 
percent. 

Judge  Brown.  W^ell,  on  page  1-2  the  overall  civil-criminal  filings 
moved  upward  by  3.3  percent. 

43-476—75 7 
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[Editorial  note.  In  reviewing  his  testimony  following  the  hearings, 
Judge  Brown  was  able  to  determine  the  reasons  for  this  confusion 
concerning  the  nationwide  percentage  increase  in  district  court  filings 
between  fiscal  year  1973  and  fiscal  year  1974.  He  therefore  submitted 
the  following  supplemental  statement  for  inclusion  in  this  record :] 

Supplemental  Statement  of  John  R.  Brown,  Chief  Jxtdge,  Fifth  CiROurr 

On  editing  the  oral  .'Statement  given  by  me  to  the  Committee  on  September  24. 
1974  for  non-substantive  corrections,  I  learned  that  I  had  made  a  substantive 
error  on  page  58-59  of  the  transcript.  In  response  to  an  earlier  question  from 
the  Chairman  and  again  by  Committee  Counsel,  I  reiterated  that,  on  the  infor- 
mation received  from  my  Circuit  Executive  (who  was  in  attendance  with  me), 
nationwide  filings  in  the  District  Courts  had  increased  3.3%.  This  was  based 
on  the  summary  sheet  in  the  just  recently  published  Annual  Report  of  the  Di- 
rector of  the  Administrative  Office.  Subsequently,  on  checking  I  learned  that 
the  nationwide  increase  in  filings  was  1.6%  and  the  3.3%  was  on  pending 
ca.seload. 

The  purpose  of  this  supplemental  statement  is  to  supply  to  the  Committee  a 
formal  statement  which  corrects  this  but  at  the  same  time  gives  significant 
pertinent  information  with  respect  to  the  Fifth  Circuit. 

As  the  possible  realignment  or  split  of  the  Fifth  Circuit  depends  on  our  lo- 
calized Fifth  Circuit  experience,  the  correction  of  this  inadvertent  error  has 
led  to  a  very  significant  statistic. 

I  have  prepared  Brown  Table  33  (attached)  which  reflects  that  in  the  District 
Courts  of  the  Fifth  Circuit  for  the  period  FY  1970  through  FY  1974  that  except 
for  Louisiana,  all  of  the  States  of  the  Fifth  Circuit  have  shown  a  substantial 
increase  in  business  over  the  last  four  years.  While  the  filings  in  the  nation  as 
a  whole  increased  12.5%.  the  States  of  the  Fifth  Circuit  have  shown  a  signifi- 
cant increase  of  21.9%  diiring  the  same  time. 

There  is  no  drop  oif  in  the  business  of  the  District  Courts  (civil  and  criminal) 
of  the  Fifth  Circuit.  There  is  no  likelihood  that  there  will  be  any.  And  since 
the  FY  1970-74  figures  cover  a  period  when  there  was  no  significant  increase 
in  District  .Judgeships,  we  have  to  bear  in  mind  that  the  Judicial  Conference  of 
the  United  States  has  recommended  the  creation  of  21  new  District  Judgeships 
and  your  Committee  has  approved  creating  11  new  Judgeships. 

BROWN  TABLE  33.- COMPARISON  OF  TOTAL  CIVIL  AMD  CRIMINAL  DISTRICT  COURT  FILINGS  BY  STATES  OF  THE 

4TH  CIRCUIT 

FISCAL  YEAR  1970-74 


Fiscal  year- 


ncrease  or 


1970 1  1974 1  decrease 


Alabama 2,  516 

Flotjda 5,240 

Georgia 3,340 

Louisiana. 6,  212 

Mississippi _..  1.  249 

Texas  2.  _ 7,893 

Canal  Zone 471 


3, 125 

24.2 

6,272 

19.7 

4,997 

49.0 

6,139 

-1.2 

1,561 

25.0 

9,9S5 

26.6 

759 

47.6 

Circuittotal 26,921  32,818  21.9 

National  total 127,280  143^^84  1275 

'  Siurce:  Annual  Reports  of  the  Director,  Administrative  Office  of  the  United  States  Courts. 

2  Filings  adjusted  by  reduction  for  criminal  immigration  cases  due  to  change  in  docketing  practice  in  fiscal  year  1973. 

[Editorial  Note:  The  record  now  resumes  reporting  actual  testi- 
mony rendered  during  the  hearings :] 

Mr.  AVestphal.  In  any  even' ,  the  district  courts  are  not  experiencing 
the  7  percent  annual  increase  that  they  were  experiencing  3,  4,  and  5 
years  ago  ? 
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Judge  Brown.  Well,  one  factor  which  has  been  little  recognized  is 
that  of  the  exponential  rate  of  increase  in  appeals  over  the  increase  of 
trials  m  the  trial  court. 

Mr.  Westphal.  Of  course,  these  projections  on  a  straight  line  basis 
extend  from  a  period  of  time  when  filings  in  the  court  were  increasing 
at  7  and  8  percent  per  year  and  do  not  recognize,  as  the  chairman  has 
indicated,  that  for  the  last  3  years  we  had  a  decrease  and  then  an  actual 
leveling  oil'. 

Judge  Brown.  Well,  all  I  can  say  is  that  Judge  Wisdom  has  the  ex- 
act figures — but  that  we  have  had  an  increase  of  10,  11,  and  12  percent 
in  district  court  judgeships  in  the  last  7  or  8  years.  Now,  I  know  that 
there  has  been  a  substantial  increase  year-by-year  in  the  total  filings 
within  the  fifth  circuit  district  courts. 

[Editorial  Note:  In  support  of  Judge  Brown's  statement  see 
Brown  table  33,  supra^  submitted  as  part  of  Judge  Brown's  supple- 
mental statement.] 

Mr.  Westphal.  And  as  you  have  indicated,  there  has  been  a  result- 
ing increase  in  the  rate  of  appeals. 

Judge  Brown.  Right. 

Mr.  Westphal.  So,  as  shown  on  your  Brown  table  32,  you  have  pro- 
jected possible  caseloads  for  the  various  States  in  the  fifth  circuit 
according  to  the  Commission's  second  alternative  recommendation. 
According  to  your  exhibit  32,  in  fiscal  year  1977,  if  there  are  2,581 
filings  in  the  four  eastern  States,  in  order  to  maintain  the  1973  na- 
tional average  of  161  filings  per  judge  you  would  need  16  judges  in 
the  four  eastern  States  ? 

Judge  Brown.  Yes. 

Mr.  Westphal.  And  similarly  in  the  two  western  States  plus  the 
Canal  Zone  ? 

Judge  Brown.  Thirteen  judges. 

Mr.  Westphal.  So  the  fact  of  the  matter  is.  Judge  Brown,  that,  if 
no  geographical  realignment  is  made  whatsoever,  the  fifth  circuit 
as  presently  constituted  would  require  by  your  own  projections  29 
judges  instead  of  15  in  order  to  handle  its  workload  in  1977? 

Judge  Brown.  That  is  what  led  me  to  say  that  every  argument  T 
make  keeps  coming  back  to  hit  me  in  the  face. 

Mr.  Westphal.  This  is  just  the  problem  that  the  Commission  has 
had  to  deal  with  and  that  the  Congress  is  now  going  to  have  to  deal 
with.  No  matter  how  you  look  at  this  thing,  in  the  future,  instead  of 
dealing  with  the  work  product  of  15  judges,  you  are  going  to  have  to 
try  to  keep  29  judges  familiar  with  what  the  other  28  are  doing.  It  is 
going  to  take  increasingly  more  of  the  judges'  time  to  figure  out  what 
is  going  in  their  court  and  they  will  have  less  and  less  time  in  which  to 
decide  cases. 

Judge  Brown.  I  don't  believe  anyone  seriously  feels  that  we  ought  to 
have  29  judges. 

]VIr.  Westphal.  According  to  your  exhibit,  if  the  fifth  circuit  is 
not  realigned,  you  will  have  a  caseload  in  1977  which — at  a  more  man- 
ageable level  of  161  cases  per  judge  rather  than  the  219  cases  per  judge 
that  you  have  right  now — will  require  your  court  to  have  29  judges  to 
do  it.  Now,  it  seems  to  me  that  the  question  facing  Congress  is  whether, 
in  1977,  we  want  to  have  a  court  of  29  judges  in  the  fifth  circuit  and 
a  court  of  22  judges  in  the  ninth  circuit  or  whether  there  is  going  to 
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be  some  geographical  realignment.  That  is  the  ultimate  question,  it 
seems  to  me,  which  the  subcommittee  and  the  Congress  must  decide. 
There  really  isn't  any  other  choice,  is  there  ? 

Judge  Brown.  No,  there  really  isn't. 

Mr.  Westpiial.  The  theory  of  our  system  has  always  been  that, 
through  appellate  review,  the  work  of  the  trial  courts  will  be  guided 
by  the  decisions  made  by  appellate  judges. 

Judge  Brown.  I  was  pretty  hasty  in  answering.  Of  course,  I  ex- 
pressed a  view  when  I  appeared  on  S.J.  Res.  122  that  the  Senate  bill 
Avas  preferable,  but  it  didn't  survive  the  conference.  So  that  cart  is  be- 
fore the  horse,  because  there  are  a  lot  of  matters  that  require  legislation 
that  could  have  a  very  direct  bearing  upon,  not  only  the  caseload  as 
such  in  a  munber  of  appeals,  but  also  in  the  manner  in  which  they  are 
to  be  handled.  A  good  illustration  is  diversity  cases,  and  Congress 
granting  us  a  certiorari  type  power.  About  12  percent  of  our  cases  are 
'diversity  cases.  That  is  nearly  400  cases.  We  could  knock  those  out  on 
just  a  discretionary  review  There  are  also  the  social  security  cases  and 
the  like.  But  here  we  are  about  ready  to  split  the  circuit,  knowing  it 
is  to  be  split  again  when  these  decisions  have  not  even  begun  to  be  re- 
ported by  the  Commission. 

Mr.  Westphal.  Tliis  committee  under  Senator  Burdick's  chainnan- 
ship  has  spent  some  3  years  and  some  15  or  16  days  of  hearings  on  a 
bill  known  as  S.  1876  which  embodies  the  proposals  of  the  American 
Law  Institute  and  which  would  make  some  slight  change  in  diversity 
jurisdiction  in  the  Federal  courts.  The  bar  in  this  country,  particu- 
larly the  ATLA,  has  proposed  no  changes  whatsoever  in  diversity 
jurisdiction.  I  might  note  that  many  Southern  lawyers  in  your  own 
circuit. — Lawrence  Frank  from  Mississippi  for  one — realize  that  there 
is  merit  in  some  curtailment  of  diversity  jurisdiction.  Now,  looking 
at  the  statistics  in  your  court,  in  1973,  out  of  2,840  terminations,  344 
were  in  personal  injury  tort  cases.  I  imagine  a  large  number  of  those 
are  diversity  cases,  and  I  imagine  some  of  your  contract  cases,  which 
numbered  271,  may  have  diversity  of  citizenship  as  the  basis  for  juris- 
diction. But  even  if  50  or  60  percent  of  them  could  be  eliminated  were 
the  Congress  to  pass  some  curtailment  on  diversity  jurisdiction,  you 
would  still  be  left  with  some  2,500  cases  which  you  would  have  had 
to  terminate.  Again  I  submit  a  caseload  of  2,500  may  in  fact  be  too 
much. 

With  all  due  respect  to  those  who  say  that  jurisdiction  should  be 
curtailed  first,  before  any  attempt  is  made  to  solve  the  terrific  work- 
load that  our  system  places  upon  the  judges  in  our  courts  of  appeal,  I 
think  we  would  have  the  wrong  priority  there.  It  will  be  1977  before 
we  see  whether  any  of  these  possible  changes  have  any  effect  whatso- 
ever, and,  as  the  right  hand  of  Congress  takes  away  some  jurisdiction, 
the  left  hand  of  Congress  can  certainly  create  more  jurisdiction.  There 
is  a  bill  pending  right  now  regarding  deep-water  ports  which  would 
put  in  Federal  courts  any  cases  arising  out  of  the  use  of  those  facili- 
ties. I  am  afraid  the  matter  is  in  a  push  and  shove  stage  regarding  some 
of  these  issues  we  have  to  deal  with. 

Judge  Brown.  I  would  sa}^  this  is  the  general  sort  of  i-eaction  to 
that.  There  could  be  a  more  eloquent  argument  made  for  the  critical 
necessity  of  having  the  Congress  look  at  the  need  for  new  methods 
and  new  requirements.  I  just  hope  nobody  freezes  out  the  opportunity 
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to  improvise  and  experiment.  As  I  told  you,  our  experimentation  has 
been  both  positive  and  negative.  I  told  you  about  our  "standing  panel" 
experience  that  turned  out  to  be  wrong  and  we  abandoned  it.  As  you 
know,  in  just  4  years  of  screening  we  increased  the  judge  output  by 
104%  and  simultaneously  reduced  the  median  time  from  notice  of 
appeal  to  final  disposition  to  make  us  the  third  ranking  circuit  in  the 
Nation.  If,  on  the  basis  of  the  experience  in  3  months  operation  of  the 
staff  attorneys'  office,  we  can  achieve  a  like  increase,  we  may  well  show 
that  no  split  of  the  circuit  is  necessary. 

Mr.  Westphal.  Judge,  you  mentioned  earlier  in  your  testimony  that 
one  slight  criticism  of  the  Hruska  Commission's  work  which  you 
have  is  that  they  concentrated  on  the  fifth  and  ninth  circuits  only 
when  they  should  have  looked  at  the  country  as  a  whole.  I  think  you 
will  recall  that,  prior  to  the  hearings  at  Houston,  there  were  distrib- 
uted for  consideration  by  all  the  people  interested  in  this  subject 
some  computer  printouts,  made  by  either  the  Federal  Judicial  C'enter 
or  the  Administrative  Office,  using  variable  factors  which  explored 
different  possibilities  of  carrying  out  a  realignment  from  Maine  to 
southern  California  and  from  Washington  to  the  tip  of  Florida.  Tt 
is  my  recollection  that  the  Commission  did  consider  that  before  they 
concentrated  their  attention  on  the  three  circuits  that  seemed  to  have 
the  largest  problem  in  terms  of  caseload,  namely,  the  second,  fifth 
and  the  ninth.  Do  you  happen  to  recall  that  ? 

Judge  Brown.  Yes,  there  were,  and  I  made  them  available  to  all 
lawyers  before  their  appearances,  so  they  had  some  understanding. 

Mr.  Westphal.  Judge,  I  think  your  statement  here  has  contributed 
to  the  information  that  the  subcommittee  will  need  and  will  consider. 

Mr.  Chairman,  that  is  all. 

Judge  Brown.  Thank  you  very  much.  I  enjoyed,  as  always,  being 
here. 

Senator  Burdick.  We  have  two  judges  left,  Judge  Wisdom  and 
Judge  Gewin.  Do  either  of  you  have  a  travel  problem  ? 

Judge  Wisdom.  No  problem.  Senator. 

Senator  Burdick.  Fine.  I  will  then  now  enter  your  prepared  state- 
ment into  this  record,  Judge  Wisdom,  and  you  may  proceed  to  direct 
whatever  summary  remarks  you  may  have  to  the  committee. 

[Judge  Wisdom's  prepared  statement  follows :] 

Prepared  Statement  of  Judge  John  Minor  Wisdom 

Tliank  you  for  the  opportunity  of  appearing  before  this  Committee. 

I  have  served  on  the  Court  of  Appeals  for  the  Fifth  Circuit  since  June  1957, 
seventeen  years.  I  have  no  intention  of  talking  senior  status. 

I  am  a  member  of  the  Council  of  the  American  Law  Institute,  and  I  served  as 
one  of  the  advisors  on  the  ALI  Federal  Jurisdiction  Study.  I  mention  this,  because 
you  should  know  that  I  now  favor  doing  away  with  diversity  jurisdiction.  It 
has  outlived  its  usefulness.  Elimination  of  diversity  jurisdiction  will  relieve  the 
Fifth  Circuit  of  about  12  percent  of  its  caseload,  or  almost  400  filings.  In  the 
alternative,  I  favor  the  ALI  proposals  now  before  Congress  limiting  divei-sity 
jurisdiction.  Adoption  of  these  proposals  will  reduce  diversity  filings  by  about 
50  T)GrcGiit 

I  am  a  member  of  the  Advisory  Council  on  Appellate  Justice  (ACAJ),  of 
which  Professor  Maurice  Rosenberg  is  Chairman.  As  you  know,  the  Council  has 
developed,  with  Judge  Shirley  Hufstedler  and  Professor  Paul  Carrington,  an 
ambitious  plan  for  restructuring  the  federal  appellate  system,  based  on  a  national 
division  of  the  federal  courts  of  appeals.  I  mention  my  membership  on  this 
coimcil,  because  you  should  know  that  I  oppose  its  plan  to  restructure  the  appel- 
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late  system  and  I  oppose  any  other  radical  revision  of  the  federal  courts  system 
until  we  put  the  horse  in  front  of  the  cart.  The  federal  judicial  system  needs 
restructuring  and  it  may  need  realignment  of  geographical  boundaries — I  would 
enlarge  some  circuits,  for  example.  But  first  things  first.  Before  any  radical 
change,  such  as  splitting  the  Fifth  and  Ninth  Circuits,  Congress  should  deal 
with  the  roots  of  the  evil. 

The  evils  are  naked  to  the  eye.  First,  we  have  too  many  cases  which  should  not 
be  in  the  federal  courts ;  jurisdiction  must  be  reduced  at  both  the  district  and 
appellate  levels.  Second,  the  federal  machinery  of  justice  must  be  improved ;  the 
internal  practices  and  procedures  of  federal  courts  are  inefficient  and  in  the 
grip  of  a  dead  hand.  Using  a  simple  screening  process  to  eliminate  oral  argu- 
ments and  to  shorten  opinions,  and  employing  a  small  central  staff,  the  Fifth 
Circuit  has  kept  up  with  its  work.  In  Fiscal  Year  1973  we  had  no  backlog.  If 
Congress  will  furnish  funds  for  an  adequate  staff,  there  will  be  no  need  to  divide 
the  Fifth  Circuit — even  if.  Heaven  forbid — the  input  of  cases  to  federal  courts 
is  not  curtailed. 

The  Committee  has  before  it  a  recommendation  far  more  radical  than  the 
ACA.T's  proposals.  This  is  the  recommendation  of  the  Commission  for  Revision 
of  the  Federal  Court  Appellate  System  that  the  Fifth  and  Ninth  Circuit  Courts 
be  divided.  This  is  a  dangerous  step  toward  proliferation  of  circuits  that  may 
not  destroy  but  will  certainly  weaken  the  historic  role  of  the  federal  courts  in 
American  Federalism. 

A  federal  circuit  court  has  a  federalizing  function  as  well  as  a  purely  appellate 
function  of  reviewing  errors.  Federal  courts  are  more  than  courts  which  settle 
private  disputes  over  contracts  and  torts.  The  federal  courts'  destined  role  is  to 
bring  local  policy  in  line  with  the  Constitution  and  national  policy.  Within 
the  framework  of  "cases  and  controversies"  and  subject  to  all  the  appropriate 
judicial  disciplines,  federal  courts  adjust  the  body  politic  to  stresses  and  strains 
produced  by  conflicts  (1)  between  the  nation  and  the  states  and  (2)  between  the 
states  and  private  citizens  asserting  federally  created  or  federally  protected 
rights.  The  United  States  Supreme  Court  cannot  do  it  all.  When  the  Supreme 
Court  acts,  inferior  courts  must  carry  oiit  the  Court's  decision.  It  is  up  to  us  to 
put  flesh  on  the  bare  bones  of  such  broad  mandates  as  the  requirement  that 
schools  desegregate  with  "all  deliberate  speed."  A  court  composed  of  judges  chosen 
from  six  states  is  better  insulated  from  parochial  prides  and  prejudices  than  a 
court  composed  of  judges  from  a  small  number  of  states.  The  Court  of  Appeals 
for  the  Fifth  Circuit  is  truly  a  federal  court.  I  question  whether  a  court  composed 
of  judges  from  only  Loiiisiana  and  Texas  would  be  able  to  perform  its  federalizing 
function  as  well  as  the  Fifth  Circuit. 

The  Commission's  basic  assumption  is  that  a  court  should  not  have  more  than 
nine  members.  Accepting  that  assumption  and  pursuing  its  consequences  to  their 
logical  conclusion,  the  country  is  in  for  a  rude  shock.  Manhattan  and  Southern 
California  should  each  have  its  own  circuit,  as  soon  as  the  additional  needed 
district  judges  are  appointed  and  start  generating  appeals. 

My  esteemed  colleagues  who  want  to  see  the  Fifth  Circuit  divided  are  in  for 
a  ruder  shock.  Before  the  Commission,  they  agreed  that :  "It  should  be  empha- 
sized that  any  circuit  realignment  should  result  in  a  Federal  Appellate  System 
which  will  suiBSce  without  further  realignment  for  a  period  in  excess  of  25  pears." 

In  fiscal  year  197.3  the  Fifth  Circuit  had  15  active  judges  handling  a  total  of 
2964  filings.  198  filings  a  judge,  as  compared  with  the  national  average  caseload 
of  161.  (Without  the  Fifth  and  Ninth  Circuits  the  national  average  would  be  141). 
If  the  Commission's  plan  were  in  effect  in  this  fiscal  year.  1974,  there  would  be 
two  courts  of  nine  judges  each,  handling  a  total  caseload  for  both  courts  of  3294 
filings  or  1S3  filings  per  judge.  These  are  hard  figures  from  the  Administrative 
Office.  Accepting  the  Administrative  Office's  projects,  as  early  as  fiscal  year  1977, 
we  wnuid  have  total  filings  of  4.340  (our  clerks  estimates  4660)  ;  2184  for  a 
circuit  composed  of  Florida.  Georgia,  and  Alabama,  or  243  filings  per  judge; 
2ir.6  for  a  circuit  of  Texas.  Louisiana,  and  Mississippi,  or  239  filings  per  judge. 

In  other  words,  the  assumed  relief  afforded  by  having  three  additional  judges 
(for  the  proposed  two  courts),  a  20  percent  increase  in  judgepower,  will  have 
disappeared  before  the  two  courts  can  come  into  being,  because  the  filings  will 
increase  by  more  than  20  percent. 

Consider  the  pressing  need  for  additional  district  judges  in  our  circuit.  The 
Fifth  Circuit  received  13  additional  district  judges  in  1062,  14  in  1966,  and  18 
in  1970.  or  about  a  25  percent  increase  every  four  years,  from  1962  to  1970.  The 
Judicial  Conference  of  the  United  States  recently  approved  20  additional  judges 
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for  the  Fifth  Circuit.  The  Judiciary  Committee  of  the  Senate  cut  down  this 
number  to  11  additional  district  judges.  Accepting  this  latter  figure,  the  11  newly 
appointed  judges  will  generate  appeals  about  equal  in  number  to  15  percent 
of  the  appeals  now  generated  by  our  74  district  judges.  To  the  overall  estimate 
of  district  court  filings  must  be  added  an  historic  growth  factor  of  7  i>ercent. 
The  appeals  generated  just  by  the  11  new  district  judges  to  be  appointed,  plus 
the  7  percent  normal  growth  factor,  will  further  increase  the  workload  by  22 
percent,  producing  750  more  cases  by  fiscal  years  1975-76. 

I  am  well  aware  that,  under  Public  Law  92-489  (1972),  the  Commission's 
first  duty  was  to  study  and  report  its  recommendations  for  changes  in  the  geo- 
graphical boundaries  of  the  circuits.  But  that  direction  is  qualified  in  the  statute 
by  the  requirement  that  the  changes  be  "appropriate  for  the  expeditious  and 
effective  disposition  of  judicial  business".  If  I  may  say  so,  without  being  pre- 
sumptuous, I  suggest  that  this  Sub-Committee  on  Improvements  in  Judicial 
Machinery  could  take  the  position  that  its  studies  demonstrate  that  the  tem- 
porary relief  afforded  by  the  division  of  the  Fifth  and  Ninth  Circuits  is  either 
non-existent  or  so  insubstantial  as  not  to  justify  the  radical  measure  the  Com- 
mission recommends. 

Senator  Burdick  put  his  finger  on  the  problem  on  June  21,  1971,  when  he  intro- 
duced Senate  Joint  Resolution  122 :  "A  joint  resolution  to  create  a  Commission 
on  Revision  of  the  Federal  Court  Appellate  System  of  the  United  States."  On 
the  floor  of  the  Senate,  he  delivered  a  clear  warning  of  the  inadequacies  of 
realignment : 

While  it  is  apparent  that  a  solution,  other  than  pure  manpoacer  increases 
must  he  found,  there  is  respectable  opinion  that  realignment  of  the  circuits, 
involving  redistribution  of  the  caseload  to  courts  of  appeals  having  new 
delineations  of  territorial  jurisdiction  would  be  only  a  temporary  solution. 
The  benefits  of  such  a  realiffnment  may  last  only  until  the  caseload  increases 
to  a  point  heyond  the  capacity  of  the  revised  courts.  Legal  scholars  in  recent 
years  have  suggested  that  a  relatively  permanent  solution  to  the  problems 
of  increased  appellate  caseload  can  be  found  <»ilij  if  the  appellate  court 
system  itself  is  redesigned  or  restructured. 
Since  appeals  caused  by  normal  growth  and  appeals  generated  by  newly  ap- 
pointed district  judges  exceed  the  new  capacity  provided  by  three  additional 
judges  to  the  proposed  new  circuits,  in  the  language  of  Senator  Burdick,  there 
will  be  no  benefits  of  realignment ;  the  caseload  is  beyond  the  capacity  of  the 
revised  courts. 

There  is  no  time  to  waste. 

First,  the  flow  of  cases  to  the  federal  courts  must  be  reduced. 
I  agree  almost  completely  with  Judge  Friendly's  recommendations.  On  the 
subject  of  federal  courts,  and  a  lot  of  other  subjects,  for  that  matter,  there  is  no 
better  informed  person  in  the  country  than  Henry  Friendly.  I  shall  not  try  to 
improve  on  what  he  has  well  said  in  his  book  and  in  his  statements  to  the  Com- 
mission and  to  this  Committee. 

The  Freund  Committee,  Federal  Judicial  Center  Study  Group  on  Caseload  of 
the  Supreme  Court  has  come  up  with  an  imaginative,  innovative  suggestion  that 
has  a  great  potential  for  reducing  the  caseload  of  "criminal  cases".  I  include  in 
the  term,  collateral  attacks  on  convictions  and  prisoners'  complaints  of  mistreat- 
ment in  prison.  The  Committee  has  suggested  "The  establishment  by  statute  of 
a  non-judicial  body  whose  members  would  investigate  and  report  on  complaints 
of  prisoners,  both  collateral  attacks  on  convictions  and  complaints  of  mistreat- 
ment in  prison.  Recourse  to  this  procedure  would  be  available  to  prisoners  before 
filing  a  petition  in  a  federal  court,  and  to  the  federal  judges  with  whom  petitions 
were  filed". 

Habeas,  2255  cases  and  prisoners'  complaints  constituted  22.9  percent  of  ap- 
peals docketed  in  fiscal  year  1973.  With  the  direct  criminal  appeals  (24.4).  they 
are — to  put  it  mildly — the  most  insubstantial  appeals  before  our  Court  and  all 
federal  courts.  Yet  a  few  have  merit  and  are  of  great  constitutional  importance. 
And  in  everv  case  the  prisoner  should  have  the  belief  that  his  rights  and  his 
wants  are  not  neglected  in  our  system  of  justice.  The  Freund  Committee's  sug- 
gestion for  an  ombudsman  approach  for  dealing  with  groups  of  appeals,  many 
meritless  and  vexatious,  would  be  in  the  interest  of  society  as  well  as  in  the 
interest  of  conserving  judge-time.  I  would  hope  that  the  Commission  would  ex- 
plore this  subject,  propose  legislation  to  Congress,  and  urge  prison  authorities  not 
to  wait  for  legislative  approval  but  to  act  now  by  establishing  grievance  pro- 
cedures. (I  understand  that  in  some  prisons  this  has  been  done.) 
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Our  federal  judicial  system  creaks.  Thought  should  be  given  to  establishing 
writ  (discretionary)  jurisdiction  in  the  courts  of  appeals  in  certain  categories 
of  cases — in  diversity  cases,  for  example,  if  diversity  jurisdiction  is  not  aban- 
doned. 

Applications  for  rehearing  should  be  severely  restricted,  if  not  done  away  with. 

En  banc  proceedings  need  reexamination.  The  importance  of  a  case  should 
not  be  one  of  the  criteria  for  granting  an  en  banc  hearing.  If  the  case  is  really  of 
great  public  importance,  an  en  banc  hearing  simply  delays  final  action  by  the 
Supreme  Court.  If  all  that  is  needed  is  a  resolution  of  a  conflict  between  two 
panels,  there  is  no  good  reason  why  that  act  of  resolution  should  not  be  performed 
by  a  third  panel  or  a  panel  of  five  judges. 

One  of  the  most  significant  contributions  this  Committee  or  the  Commission 
could  make  would  be  to  endorse  screening  as  a  necessary  and  proper  business 
practice  to  improve  the  efficient  operation  of  the  courts.  If  we  had  had  no  screen- 
ing, we  would  today  have  a  backlog  of  300U  case.s.  On  Administrative  Office 
figures,  we  would  need  a  complement  of  31  judges.  An  appeal  would  take  three- 
and-a-half  years  to  be  heard ;  but  no  civil  cases  could  be  heard,  because  the 
criminal  cases  would  occupy  the  full  Hearing  Calendar.  It  is  significant  that 
only  40  per  cent  of  the  civil  cases  are  classified  asi  Summary  Il's.  It  is  also 
significant  that  we  hare  reduced  the  use  of  visiting  judges  and  senior  judges  by 
60  per  cent.  I  have  found  that  Fifth  Circuit  lawyers  are  unhappy  when  a  visiting 
judge  or  even  a  district  judge  from  this  circuit  is  a  member  of  the  panel ;  we  are 
proud  of  our  senior  judges  and  so  are  the  lawyers  in  this  circuit. 

The  essential  ingredient  of  effective  screening  is  a  central  staff  supervised  by, 
a  permanent,  well-paid,  competent  lawyer,  working  with  adequately  trained 
junior  lawyers  or  good  law  clerks.  Such  a  staff  would  be  institutional  in  char- 
acter as  distinguished  from  a  judge's  own  individual  law  clerks.  These  soon 
take  on  the  coloration  of  "their"  judge.  Professor  Dan  Meador  has  made  detailed' 
studies  showing  the  benefits  of  a  central  staff. 

Assume   (1)   even  a  modest  growth  in  population,  commerce,  and  industry, 

(2)  even  a  conservative  estimate  of  an  increase  in  federal  question  cases,  and 

(3)  even  the  appointment  of  only  eleven  district  judges  to  the  area  now  com- 
prising the  Fifth  Circuit.  In  one  tenth  of  a  generation  the  relief  will  have 
vanished  and,  on  the  basis  of  the  Commission's  rationale  for  dividing  the  Fifth 
Circuit,  the  new  Fifth  Circuit  and  the  proposed  Eleventh  Circuit  should  be 
partitioned,  further  proliferating  the  circuits.  Judge  Thomas  Gibbs  Gee's  remarks 
in  his  letter  to  Professor  Levin  of  December  20,  1973,  are  worth  repeating  : 

I  submit  that  to  dismember  a  proud  and  effective  institution  such  as  the 
Fifth  Circuit  as  a  preliminary  measure  and  in  pursuit  of  benefits  which 
can  only  be  short-haul,  when  it  is  obvious  that  other  and  far-reaching 
changes  of  a  basic  nature  are  going  to  be  necessary,  would  be  unwise.  Who 
knows  that  the  necessary  long-range  changes  which  plainly  must  come 
might  not  render  such  an  action  even  unnecessary  ? 

If  I  may  employ  a  homely  metaphor,  you  have  a  good  horse  that  is  getting 

the  wagon  up  the  hill  now.  I  do  not  think  we  should  exchange  him  for  two 

ponies,  when  it  is  plain  that,  by  the  time  we  have  them  in  harness,  we  may 

be  dealing  with  different  wagons  and  different  hills. 

I  respectfully  suggest  that  division  of  the  Fifth  Circuit  will  create  a  dangerous 

illusion  of  temporary  relief  that  will  delay  effective  reformation  of  the  federal 

courts  system. 

As  Madison  clearly  foresaw,  the  central  principle  that  makes  the  American 
system  workable  is  federal  legal  supremacy.  This  principle  preserves  national 
policy  against  conflicting  local  policy,  protects  the  individual's  constitutional 
rights  against  governmental  abuses  of  both  the  nation  and  the  states,  and  safe- 
guards basic  political  principles  of  American  federalism.  As  federal  question 
litigation  has  increased,  the  circuit  courts  have  become  more  and  more  important. 
Their  relative  insulation  against  local  prides  and  prejudices,  as  compared  with 
district  judges  and  state  courts  closer  to  the  fire,  has  enabled  them  to  fulfill 
their  destined,  if  friction-making,  exacerbating  role.  In  recent  years  the  federal 
circuit  system  has  proved  workable  in  trying  situations.  I  hope,  indeed,  I  know, 
that  this  Committee  will  think  long  and  hard  and  exhaust  all  reasonable  alter- 
natives before  it  takes  a  step  that  may  lead  to  such  proliferation  of  the  circuits 
as  to  undermine  the  principle  of  federal  legal  supremacy. 
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STATEMENT  OF  JUDGE  JOHN  MINOE  WISDOM,  FIFTH  CIRCUIT, 

NEW  ORLEANS,  LA. 

Judge  Wisdom.  Thank  you  for  the  opportunity  of  apj)earing  before 
this  committee.  My  name  is  John  Wisdom.  I  have  been  on  the  Court  of 
Appeals  for  the  Fifth  Circuit  for  17  years.  I  have  served  on  the  multi- 
district litigation  panel  since  its  inception  in  1968,  so  I  am  not  un- 
acquainted with  innovative  judicial  efiiciencies.  I  am  a  member  of  the 
council  of  the  American  Law  Institute  and  was  one  of  the  advisers 
on  the  advisory  committee  on  the  American  Law  Institute  jurisdiction 
study.  I  mention  that  fact  because  I  am  in  favor  now  of  doing  away 
with  diversity  jurisdiction ;  in  the  alternative,  I  favor  adoption  of  the 
American  Law  Institute  proposals  now  before  Congress. 

I  have  previously  submitted  a  statement  to  the  committee ;  so  I  shall 
try  to  be  brief. 

I  have  three  points.  The  first  is  one  that  has  guided  me  in  my  previous 
statements  to  the  Ilruska  Commission,  and  in  all  matters  atlecting  the 
circuit :  That  is  the  necessity  for  preserving  the  federalizing  function  of 
Federal  courts.  I  am  in  deathly  fear  that  division  of  the  fifth  circuit 
will  dilute  the  federalizing  function,  because  it  will  reduce  the  number 
of  States  which  furnish  the  base  for  selection  of  circuit  judges.  The 
figures  that  Mr.  Westphal  alluded  to  a  moment  ago,  which  are  figures 
that  I  have  used  myself,  are  figures  that  show  Ave  are  in  grave  danger 
of  having  our  federal  system  diluted,  if  not  destroyed,  by  prolifera- 
tion of  the  circuits.  We  require  29  judges  only  if  there  are  no  changes 
in  eith.er  jurisdiction  or  court  management.  Without  these  changes, 
even  if  you  divide  the  circuit  into  2  courts  of  9  judges  each,  in  no  time 
at  all  this  area  will  require  29  judges.  I  am  not  ashamed  to  be  in  the 
minority  of  our  court  on  this  point,  because  I  have  got  James  Madison 
sitting  with  me  and  he  is  worth  a  legion  of  judges. 

My  second  point  is  that  division  of  the  circuit  wall  not  accomplish 
the  objective  of  reducing  our  caseload.  Judge  Brown  has  talked  at 
some  length  on  this  point  and  each  of  us  has  submitted  a  statement. 
I  have  a  few  figures  which  he  has  not  used  but  which  bring  this  out 
clearlj'.  l^hat  is  the  caseload  per  judge. 

If  we  use  the  1973  figures — those  were  the  figures  that  the  Hruska 
Commission  used  for  its  study — the  national  average  caseload  per 
judge  at  that  time  was  161,  but  that  161  average  included  figures 
from  the  ninth  and  the  fifth  circuits.  If  you  exclude  the  ninth  a.nd  the 
fifth,  the  national  average  was  141.  Now,  in  1974  the  caseload  per 
judge,  which  is  the  year  just  past,  was  198.  Assuming  that  we  do  not 
■divide  the  fifth,  the  caseload  per  judge  will  be  222  in  fiscal  year  1975. 
If  we  divide  the  fifth  circuit,  by  1977  the  caseload  per  judge  of  each 
new  court  of  nine  will  be  approximately  240  per  judge.  Now,  this  in- 
dicates that  you  can  not  go  by  the  numbers  here. 

Hut  V  e  are  not  as  overworked  as  it  would  appear. 

The  English  Court  of  Appeals,  Criminal  Division,  which  is  a  court 
of  last  resort — except  for  the  few  cases  that  manage  to  go  to  the 
House  of  Lords — in  1969  to  1970  handled  a  caseload  of  almost  10,000 
criminal  appeals.  They  used  what  we  would  call  screening.  They 
screened  out  of  the  appellate  process  73  percent  of  those  cases  with- 
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out  oral  argument  or  briefs.  We  can  do  the  same  thing  with  the  proper 
management  of  our  court. 

My  second  point  is  that  the  Hruska  Commission  has  really  per- 
formed no  service  in  recommending  division  of  the  fifth  circuit.  I 
say  this  with  great  respect  for  the  Commission.  Division  will  not 
accomplish  the  objective  of  bringing  even  temporary  relief,  because 
the  year  after  next  or  the  year  after  that  each  judge  will  have  the 
same  caseload  then  as  now  and  in  the  meantime  we  will  have  taken  the 
irreversible  step  of  dividing  the  fifth  circuit  leading  perhaps  to  fur- 
ther proliferation  of  circuits. 

My  third  point  is  that,  before  we  connnit  such  an  irreversible  step, 
feasible  altei-natives  should  be  taken.  We  have  not  reached  the  root 
of  the  evil  and  we  will  never  get  there  until  we  curtail  the  input.  I 
realize  the  difficucties  there.  I  can  see  what  has  happened  to  the  three- 
judge  court  bill,  although  everyone  familiar  with  the  situation  knows 
that  three-judge  courts  have  outlived  their  usefulness.  More  impor- 
tantly, diversity  jurisdiction  has  outlived  its  usefulness. 

Not  only  should  we  cuitail  jurisdiction,  we  should  i^nprove  court 
management.  Improving  management  requires  that  we  dispense  with 
oral  argument  in  a  large  number  of  cases.  We  had  no  oral  arg-ument 
in  55  percent  of  our  cases  last  year.  Efficient  court  management  also 
means  a  central  staff.  This  we  are  just  now  instituting,  although  we 
tried  to  have  it  instituted  some  years  ago.  That  is  the  way  the  British 
take  care  of  their  large  caseload.  Michigan  and  California  take  care 
of  their  large  caseloads  with  an  efficient  central  staff  supervised  by  an 
experienced  lawyer  with  junior  lawyers  and  supervised  law  clerks. 

I  have  developed  these  points  at  greater  length  in  my  written  state- 
ments to  this  committee  and  to  the  Commission. 

We  must  at  all  costs  avoid  diluting  the  federalizing  function  of  the 
Federal  courts. 

The  pursuit  of  temporary  relief  will  not  succeed,  next  year  or  the 
year  after  next,  certainly  not  by  1977.  In  this  connection  I  should  like 
to  call  to  your  attention  that'^one  reason  there  is  some  leveling  off, 
at  least  in  appeals,  is  because  there  have  been  no  district  judgeships 
created.  But  the  Judicial  Conference  recommended  20  district  judges 
for  our  circuit.  This  was  cut  down  by  the  Judiciary  Committee  to  11. 
We  estimate  that  each  new  district  judge  will  generate  40  appeals. 
If  you  take  the  440  appeals  that  will  be  generated  by  the  absolutely 
needed  district  judges  and  add  those  to  the  appeals  attributable  to 
normal  growth  plus  the  increase  in  Federal  question  cases  that  we 
are  bound  to  have,  you  will  unquestionably  see  that  all  of  this  time 
spent  in  realigning  the  circuits  is  wasted  time  until  we  get  to  the  roots 
of  the  evil.  The  roots  of  the  evil  are  (1)  the  input  of  cases  in  Federal 
courts  which  don't  belong  there  and  (2)  inefficient  management  of  the 
api^ellate  process. 

Of  course,  a  great  deal  of  thought  has  gone  into  plans  of  one  Ivind 
or  another.  I  am  also  a  member  of  the  Advisory  Council  on  Appellate 
Justice.  I  oppose  restructuring  of  our  appellate  courts — you  are 
familiar  with  the  various  proposals,  I  know — until  we  attempt  the 
lesser  alternatives:  reduction  of  input  and  improvement  in  court 
management. 

I  should  like  to  call  to  your  attention  that,  until  this  last  year,  the 
fifth  circuit  has  never  had  a  backlog.  We  have  been  able  to  handle  our 
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work  through  screening  and  with  a  small  staff  of  pro  se  clerks.  No  one 
can  tell  just  how  effective  a  full  central  staff,  well  organized,  would 
be  in  reducing  our  burdens.  I  believe  that  we  are  not  being  overworked, 
that  we  can  handle  our  workload  without  dividing  the  circuit,  and 
that  we  can  at  the  same  time  preseve  the  federalizing  function  of  the 
Federal  court  system. 

I  should  like  to  say  a  word  on  en  bancs.  There  is  no  reason  in  the 
world  why  we  should  have  an  en  banc  court  of  15.  If  the  cause  for 
putting  a.  case  en  banc  is  a  conflict  within  the  circuit,  that  can  be 
disposed  of  by  another  panel  that  is  not  composed  of  members  who 
sat  on  the  conflicting  panels,  or  it  could  be  disposed  of  by  an  en  banc 
court  of  five.  Of  course,  that  would  take  legislation.  The  British  use' 
a  court  en  banc  of  5  and  they,  too,  have  a  full  court  of  15,  plus  trial 
judges  to  draw  on,  in  their  court  of  appeals,  criminal  division. 

One  of  the  criteria  we  have  been  using  for  putting  a  case  en  banc  is 
the  importance  of  the  case.  I  believe  that  this  is  a  serious  mistake.  If 
the  case  is  very  important,  by  putting  it  en  banc  we  simply  delay  its 
getting  to  the  Supreme  Court,  possibl}-  by  as  much  as  8  months  to  a 
year.  The  importance  of  a  case  should  no  longer  be  used  as  a  criterion 
for  hearing  cases  en  banc. 

I  feel  that  the  burdens  of  en  banc  hearings  are  greatly  exaggerated. 
Certainly  the  fifth  circuit  should  not  be  divided  because  of  K)  or  15 
extra  cases  that  are  heard  en  banc.  If  we  must  have  en  banc  hearings 
to  settle  intracircuit  conflicts,  I  would  suggest  legislation  allowing 
three  judges,  neutral  judges,  or  a  panel  of  five  chosen  at  random, 
to  settle  intracircuit  conflicts. 

I  am  picking  up  points  that  came  out  in  the  previous  testimony 
because  you  have,  for  what  it  is  worth,  a  statement  I  prepared. 

Let's  talk  a  little  about  oral  argument.  The  Louisiana  Bar  Associa- 
tion has  adopted  a  resolution  asking  that  the  fifth  circuit  not  be  di- 
vided. So  we  do  have  a  statement  of  one  State  bar  association  in  our 
circuit  asking  that  the  circuit  not  be  divided. 

I,  too,  favor  realignment  of  the  circuits,  however,  in  spite  of  all  I 
have  said,  because  I  think  that  some  circuits  have  too  small  a  case- 
load or  cover  too  small  an  area.  A  thorough  study  should  be  made 
of  the  feasibility  of  a  complete  realignment  of  the  circuits  rather  than 
selecting  the  fifth  circuit  and  the  ninth  circuit  for  division. 

I  have  so  much  material  here  I  hardly  know  where  to  start.  Just  ask 
me  questions,  if  you  wish. 

Senator  Burdick.  Well,  Judge,  that  has  been  a  very  good  statement, 
a  great  contribution.  I  can't  find  much  fault  in  finding  procedures 
that  will  take  care  of  many  of  these  chores.  That  is  the  reason  we 
passed  the  magistrates  bill,  to  help  the  districts.  If  we  give  you  more 
help,  then  you  can  turn  out  more  work.  That  is  fine  with  this  chair- 
man. 

Judge  Wisdom.  I  think  we  can  do  our  work,  and  we  don't  need  to 
have  the  circuit  divided.  That  is  my  view. 

Senator  Buedtck.  But  we  have  a  different  opinion. 

Judge  Wisdom.  I  know,  but  I  have  James  Madison  on  my  side. 

Senator  Burdick.  I  would  be  interested  in  having  you  give  us  the 
mechanics  on  how  your  en  banc  panel  of  five  should  be  selected. 

Judge  Wisdom.  It  should  be  selected  at  random  from  the  judges 
who  are  not  on  either  of  the  two  panels  which  were  in  conflict,  or  you 
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can  have  just  another  panel  decide.  As  Judge  Brown  pointed  out,  we 
have  onlv  3  of  the  28  en  banc  cases  which  will  be  heard  to  resolve 
conflicts.  He  analyzed  those  cases  and  there  are  only  three  cases  involv- 
ing internal  conflicts.  The  other  cases,  therefore,  involve  issues  which 
are  of  such  importance  that  in  accordance  with  present  criteria  they 
should  be  decided  en  banc.  If  the}-  are  of  such  importance,  let's  not 
dela}'  their  progress  to  the  Supreme  Court. 

Senator  Burdick.  Even  3  cases,  when  you  draw  upon  29— 

Judge  Wisdom.  I  want  another  panel  to  decide  the  conflicts  or  a 
court  of  five. 

Senator  Burdick.  Are  you  recommending  that  we  supply  some 
more  clerks  here  and  defer  this  for  aAvhile  ? 

Judge  Wisdom.  Yes,  I  am.  Some  years  ago  I  proposed  a  central  staff 
to  our  court,  and  the  court  thought  well  of  it.  We  had  an  interview — 
we  tried  to  get  an  interview  with  the  Chief  Justice,  but  some  conflict 
came  up  and  we  spoke  with  Mr.  Rowland  Kirks.  Now,  however,  we 
are  woll  on  the  way  to  a  central  staff,  but  not  the  kind  of  central 
staff  that  I  think  we  should  provide,  not  the  kind  that  Michigan  and 
California  have  or  that  the  English  have.  We  need  a  w^ell-paid  person, 
a  job  paying  enough  to  attract  a  good  man,  an  experienced  lawyer, 
wdtli  a  permanent  staff.  There  are  reasons  for  that.  Then,  we'll  have 
more  of  an  institutional  staff.  A  judge's  personal  law  clerk  tends  to 
take  on  the  judge's  own  coloration;  the  clerk  has  learned  your  legal 
philosophy  and  predilections,  and  his  point  of  view  may  be  quite  dif- 
ferent from  that  of  an  institutionalized  staff. 

We  now  have  two  law  clerks,  with  the  option  of  having  a  second  sec- 
retary or  a  third  law  clerk  at  a  second  secretary's  salary.  And  we  have 
begun  to  set  up  a  central  staff. 

Senator  Burdick.  Is  there  danger  of  one  of  these  more  qualified 
clerks  with  the  good  salary  becoming  a  circuit  judge  himself? 

Judge  Wisdom.  This  is  the  argument  that  is  always  used  against  it, 
as  you  know.  The  answer  to  the  argimient  is  that  the  determination  of 
every  case  is  alwaj^s  in  court.  This  is  where  our  own  law  clerks  can 
help  us,  to  insure  that  the  central  law  staff  is  not  arrogating  to  itself 
judicial  responsibilities.  Every  decision  we  make  now  is  by  a  full  panel 
of  the  court. 

That  brings  up  another  question — I  hope  you  will  excuse  me  if  I 
seem  to  go  off  on  a  tangent  in  answer  to  your  question. 

Not  enough  has  been  made  of  the  fact  that  by  using  the  screening 
process,  and  by  using  a  central  staff  to  help  us  screen,  we  can  devote 
more  time  to  the  really  meritorious  cases.  We  are  getting  extremely 
difficult  cases  in  new  fields:  consumer  protection  and  environmental 
protection,  for  example.  We  will  have  with  us,  always,  civil  rights, 
only  now  they  are  in  a  different  form.  Now  it  is  a  question  of  women's 
rights  or  employment  discrimination.  We  have  more  time  for  these 
cases — well,  just  looking  around,  I  can  see  judges  who  have  been  writ- 
ing longer  opinions  than  they  used  to  write — and  it  is  good  because  they 
explain  their  decisions  better  and  they  have  more  time  to  devote  to 
these  difficult  cases. 

Senator  Burdick.  I  think  you  have  another  argument  going  for  your 
point  of  view  in  that  you  are  now  feeling  the  experiences  of  the  district 
courts  2  or  3  years  ago.  If  the  Administrative  Office  knows  what  it  is 
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talking  about,  tins  tiling  has  leveled  off  in  the  district  courts  and  it 
might  level  off  in  your  court,  too.  There  is  always  a  timelag. 

Judge  Wisdom.  Tliat  is  right. 

One  thing  that  you  could  do — and  here  we  have  to  give  credit  to 
the  Fieund  committee  for  this — I  think  the  Freund  committee  came 
up  with  a  great,  great  idea,  and  that  was  the  idea  of  an  administrative 
agency  in  tlie  ]jrison,  accessible  to  prisoners.  Such  an  agency  would 
investigate  habeas  cases,  2255's,  and  prisoners'  complaints  before  the 
filing  stage.  Then  we  wouldn't  have  cases  involving  some  warden  or 
guard  taking  seven  cigarettes  from  a  prisoner  and  the  case  going  up  to 
the  court  of  appeals  twice.  We  wouldn't  have  those  cases.  That  kind  of 
administrative  agency  would  greatly  help  us.  Forty-five  percent  of 
our  appeals  are  criminal  in  nature  (due-at  appeals,  habeas  cases, 
2255's).  An  ombudsman  type  of  agency  could  make  an  enormous  con- 
tribution. jSTot  enough  attention  has  been  paid  to  this.  I  am  very  hope- 
ful, because  the  Commission  is  loaded  with  brains.  I  am  very  hopefui 
that  the  Commission  will  go  into  these  things  and  come  up  with  con- 
structive suggestions  for  improvements  in  procedures  and  operations. 
The  notion  of  geographical  realignment  is  like  following  a  will  o'  the 
wisp,  it  leads  you  nowhere  except  into  a  morass. 

Senator  Btjrdick.  You  don't  think  that  the  circuits,  as  they  are 
presently  constituted,  are  created  by  divine  wish  ? 

Judge  Wisdom.  Oh,  I  certainly  don't.  That  is  why  I  would  favor  a 
thorough  stud}"  and  a  realignment  tliat  would  provide  better  bal- 
anced circuits.  If  it  were  possible,  of  course  it  isn't  possible,  but  if  we 
could  combine  Maine  and  California  that  might  be  a  good  thing,  too. 

Senator  Burdick.  Pretty  bad  in  en  banc,  though. 

Judge  Wisdom.  I  guess  so ;  I  guess  it  is. 

Senator  Burdick.  Staff  would  like  to  ask  a  question. 

Mr.  Westpahl.  Judge,  I  thought  that  the  main  objective  of  the 
so-called  Hruska  Commission  was  to  try  to  figure  out  how  we  could 
employ  more  manpower  to  handle  the  judicial  business  of  the  courts 
of  appeals.  Now,  that  manpower  can  be  judge  power,  or  it  can  be  staff 
attorney  power,  or  it  can  l)e  law  clerk  power.  As  you  explore  just  what 
kind  of  a  mix  of  these  three  types  of  power  you  are  going  to  concen- 
trate on  a  given  load  in  judicial  business,  you  get  into  certain  prac- 
tical problems  and  certain  philosophical  problems  that  I  know  per- 
plexed the  Commission,  judges,  and  members  of  the  trial  bar. 

The  chairman  of  this  committee — being  aware  of  the  fact  that  a 
number  of  the  circuits  were  experimenting  in  one  way  or  another  with 
the  use  of  staff  attorneys — really  law  clerks — was,  along  with  other 
Senators,  instrumental  in  getting  authorization  for  one  law  clerk  to  be 
paid  up  to  $30,000  in  each  circuit.  I  tliink  that  this  experimentation  is 
going  to  result  in  different  constructive  uses  of  staff  attorneys  in  many 
of  the  cii-cuits — Judge  Kaufman  has  an  interesting  innovation  he  has 
told  us  about  on  settlement  procedures — and  all  of  us  will  thereby 
learn  what  is  good  and  what  is  bad  about  the  staff-attorney  or  legal- 
assistant  concept  as  it  is  applied  by  the  circuit  courts. 

Xow,  as  a  staff'  attorney  to  this  subcommittee,  I  cortaiidy  cannot 
quarrel  very  much  with  the  argument  that  men  such  as  judges  and 
Senators,  who  have  difficult  decisions  to  make,  are  entitled  to  an  ade- 
quate and  competent  staff'  to  assist  them.  But,  as  staff  attorney  for  this 
subcommittee,  I  have  no  power — and  I  never  exercise  any— to  make 
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decisions  on  policy.  I  have  no  vote,  and  it  takes  a  majority  of  votes  to 
make  decisions  on  this  subcommittee,  but  I  do  have  adequate  access  to 
the  time  of  the  chairman  of  this  subcoromittee — and  to  the  time  of  the 
other  Senators  who  are  on  this  subcommittee — so  that  they  can  closely 
guide  and  supervise  whatever  work  I  do  on  behalf  of  this  subcom- 
mittee. 

Using  that  as  a  point  of  reference,  and  considering  the  fact  that 
each  circuit  judge  has  three  law  clerks — you  do  have  three,  do  you 
not? 

Judge  Wisdom.  Well,  on  the  fifth  circuit  we  were  offered  the  op- 
tion of  a  second  secretary  or  a  third  law  clerk  at  a  secretary's  salary. 
'That  means  I  have  two  law  clerks  at  a  law  clerk's  salary  and  a  third 
;boy  willing  to  work  for  me  at  grade  7  instead  of  grade  11. 

Mr.  Westphal.  The  fact  of  the  matter  is  you  do  have  three  law 
clerks? 

Judge  Wisdom.  The  fact  of  the  matter  is  that  I  have  three  clerks, 
but  I  would  like  to  have  the  third  one  upgraded,  and  so  w^ould  every- 
one who  is  in  my  fix. 

jNIr.  Westphal.  Let's  assume,  whatever  the  appropriation  or  the 
-.authorization  problems  are,  that  you  are  of  the  opinion  that  each 
"^udge  on  your  circuit  should  have  three  law  clerks  ? 
Judge  Wisdom.  That  is  my  opinion. 
Mr.  Westphal.  Now,  this  legal-assistant  theory — the  staff-attorney 

theory — espoused  by  yourself  and  Judge  Brown 

Judge  Wisdom.  May  I  interrupt  you  to  suggest  that  Prof.  Dan 
Meador  has  written  a  book  on  that  which  has  just  been  published,  and 
he  has  cogent  arguments  in  favor  of  a  central  staff. 

Mr.  Westphal.  Now,  then,  as  I  recall  the  concept  Judge  Brown  ex- 
plained to  us  in  connection  with  the  hearings  on  Senate  Joint  Resolu- 
tion 122,  the  concept  was  to  have  a  "senior"  staff  attorney  at  a  salary 

of  about  $25,000  per  year 

Judge  Wisdom.  Thirty. 

Mr.  Westphal.  I  think  the  Senate  recently  authorized  $30,000  a 
year,  which  is  a  little  more  consistent  with  inflation. 

Judge  Wisdom.  My  figure  was  $30,000.  He  may  have  had  $25,000. 
Mr.  Westphal.  But  the  concept  was  to  have  some  four  or  five  at- 
torneys at  salaries  of  $15,000  a  year — and  I  suppose  that  figure  has 
to  be  adjusted — but  to  have  a  staff  of  about  six  attorneys,  structured 
somewhere  along  the  lines  that  I  just  suggested  to  you,  and  have  them 
perform  work  along  the  lines  suggested  by  Professor  Meador  as  a  re- 
sult of  the  experiments  which  he  has  been  conducting  in  Virginia, 

Illinois,  Michigan,  and  one  other  State  that  escapes  me 

Judge  Wisdom.  I  think  California,  but  in  addition  there  is  the 
Court  of  ]Military  Appeals. 

jNIr.  Westphal.  Right,  but  the  question  that  comes  to  my  mind  is 
this:  Who  among  your  15  judges  is  going  to  be  able  to  give  to  those 
staff'  attorneys  the  amount  of  time  that  my  chairman  is  able  to  give 
to  me.  in  or^er  to  guide  my  efforts,  so  that  we  are  assured  that  the 
decisions  that  are  being  made  are  being  made  by  appellate  judges 
who  have  considered  the  facts  and  studied  the  legal  issues  and  have, 
most  importantly,  put  their  judgment,  experience,  wisdom,  and  com- 
monsense  to  work  on  the  resolution  of  a  legal  problem?  That  is  what 
troubles  me,  because — I  will  just  make  one  more  statement  and  then 
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you  can  resiDond — what  I  have  suggested  in  my  prior  question  to 
Judge  Brown  is  this:  If  a  court  has  to  deal  with  the  number  of 
filings  that  we  have  been  looking  at  here — and  incidentally,  if  nothing 
is  done  in  the  fifth  circuit,  and  we  reach  a  level  of  4,6(50  filings  in 
1977,  and  still  have  only  15  judges,  we  will  then  have  a  caseload  of 
over  310  filings  per  judge,  which,  in  my  humble  opinion,  is  about 
double  what  we  should  expect  a  judge  to  handle — but  even  if  a  judge 
only  has  to  handle  a  caseload  of  219,  he  can  only  do  it  with  the  help 
he  gets  from  staff  attorneys.  Now,  as  I  understand  the  Meador  experi- 
ment and  the  system  employed  in  California,  the  staff  attorneys  write 
a  legal  memorandum  analyzing  the  law  involved  as  applied  to  the 
facts  involved  and  attach  to  it  a  proposed  memorandum  decision  of 
the  court.  What  concerns  me  is :  Do  we  run  the  risk  that  when  that 
system  is  employed  in  a  court  with  a  heavy  caseload,  we  are  virtually 
inviting  the  judges  of  that  court  to  just  rubberstamp  the  opinions 
or  tiie  work  product  of  the  staff  attorneys  ?  How  are  we  going  to  get 
the  mature  judgments  and  reflections  of  the  appellate  judges  if  they 
are  just  passing  on  the  staff  work  ? 

Judge  Wisdom.  I  think  I  can  answer  that  question  in  this  way, 
and  I  quote  Ehrlich  on  this:  "In  the  final  analysis,  justice  depends 
on  the  personality  of  the  judge."  If  you  get  a  high  enough  caliber  of 
judges,  the  judges  can  control  the  staff  and  there  will  be  no  rubber- 
stamping.  But  it  depends  on  the  judge;  he  must  recognize  his  respon- 
sibilities and  live  up  to  them.  This  nmj  seem  to  be  a  loose  generaliza- 
tion, but  it  is  true.  That  is  one  reason  why  we  desperately  need  pay 
raises  for  judges,  too.  I  want  to  bring  that  into  the  discussion  here — • 
and  I  am  not  now  thinking  of  myself,  because  I  am  too  old.  I  really 
ought  to  retire.  I  am  not  going  to,  but  I  ought  to.  But  I  do  want  to 
bring  that  in  here  because  we  are  not  going  to  attract  judges  who 
will  live  up  to  Ehrlich's  concept  of  the  personality  of  the  judge  being 
the  final  residual  guarantee  of  justice,  if  their  salaries  are  based  on 
a  1968  price  level.  Ultimately  that  is  how  this  must  be  done.  The  way 
we  are  now  functioning  now  is  to  lay  out  policies  and  procedures  along 
tlie  lines  you  have  described.  We  do  not  have  a  highly  paid  supervisor. 
We  have  a  former  law  clerk  to  Judge  Ainsworth  who  is  supervising 
new  law  clerks.  But  I  believe  if  we  had  a  man,  say,  like  the  Registrar 
of  the  British  Court  of  Appeal  or  like  the  top  man  in  California — 
if  we  had  a  competent  man,  he  himself  would  see  that  the  procedures 
are  followed.  He  will  not  be  able  to  go  around  our  circuit  and  spend 
time  with  each  judge,  I  admit  that.  There  is  that  danger,  but  there 
is  a  risk  attached  to  everything.  There  is  a  risk  in  the  second  circuit 
that  they  are  not  paying  enough  attention  to  the  briefs.  There  are 
risks  in  almost  every  form  of  procedure  that  is  used  by  the  courts. 

There  is  a  risk  that  the  district  court  doesn't  decide  the  case  properly. 
It  took  Gideon  90  applications  for  writs. 

]Mr.  Westphal.  Under  the  current  classification  procedures  and 
screening  procedures  in  the  fifth  circuit,  where  you  have  classes  I, 
II,  III,  and  IV,  that  screening  and  classification  is  made  by  a  screening 
conmiittee  of  judges,  is  that  right? 

Judge  Wisdom.  The  central  staff  is  helping  us  there,  and  it  can  and 
is,  I  think,  giving  us  a  good  deal  of  help  in  that  it  furnishes  a  memo- 
randum and  recommendation.  Sometimes  we  follow  the  reconunenda- 
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tions,  sometimes  not,  but  the  control  never  loaves  the  panel  to  which 
the  case  is  assigned. 

Mr,  Westphal.  In  fiscal  year  1973  there  were  almost  1,100  cases  that 
were  classified  as  "summary  II's"  ? 

Judge  Wisdom.  Yes. 

Mr.  Westphal.  And  virtually  no  class  I's,  so-called  frivolous  cases, 
lackmg  completely  in  merit  ? 

Judge  Wisdom.  There  were  a  few. 

Mr.  Westphal.  So  what  we  are  talking  about  is  the  staff  assisting 
the  judges  in  your  court  in  handling  these  class  II  cases? 

Judge  Wisdom.  Right. 

Mr.  Westphal.  Now,  in  fiscal  year  1973  the  15  judges  of  your  court 
considered  those  1,100  cases,  which  means  that  each  judge  participated 
on  an  average,  in  one  way  or  another,  in  219  such  cases? 

Judge  Wisdom.  Right. 

Senator  Bukdick.  Well,  you  certainly  can't  give  that  entire  workload 
of  1,100  cases  to  5  or  6  staff  a^  torneys,  can  you  !' 

Judge  Wisdom.  No,  you  cannot,  that  is  wh}-  we  need  a  larger  staff. 
We  have,  right  now,  however,  a  staff  of  three  handling  pro  se  matters 
and  four  handling  other  matters. 

Senator  Bltrdick.  Judge,  I  have  to  go  to  the  Chamber  and  vote  in 
about  3  minutes.  Unless  you  object,  I  will  step  down  from  the  bench 
right  now,  but  let  staff'  continue. 

Judge  Wisdom.  No  objection,  Senator, 

Senator  Buedick.  After  which  we  will  be  in  recess  until  1 :30. 

Judge  Wisdom,  Very  good,  fine, 

I  just  want  to  thank  you  again  for  the  opportunity  to  testify. 

Senator  Burdick.  Thank  you.  Judge. 

Mr.  Westphal.  Now,  if  you  had  11  staff  attorneys,  and  if  they 
processed  all  class  II's,  they  would  have  about  100  class  II  cases  for 
each  staff  attorney,  and  I  suppose,  in  order  to  handJe  a  load  of,  on 
the  average,  100  cases  each,  they  in  turn  would  be  wanting  some  law 
clerks  ? 

Judge  Wisdom,  Well,  they  are,  of  course,  law  clerks. 

They  are  all  lawyers,  I  would  add  a  parenthesis  here  to  throw  some 
light  on  it.  They  do  not  have  the  job  of  working  on  the  Ill's  and 
IV's,  and  there  is  quite  a  dift'erence  between  writing  a  memorandum 
on  a  simple  II  and  working  on  a  III  or  a  IV. 

Mr,  Westphal,  Some  of  the  members  of  the  bar  are  of  the  opinion 
that  some  of  the  cases  put  into  the  class  II  category  are  not  really  so- 
called  simple  cases,  but  that  they  are  cases  that  should  have  been  ac- 
corded oral  argument  under  a  class  III  or  IV  designation.  How  do  we 
satisfy  the  members  of  the  bar  on  this  point  if  you  have  a  staff  of  7  or 
8  or  11  of  these  experienced  staff'  attorneys  who  are  handling  class  II's? 

Judge  Wisdom,  Only  by  satisfying  the  bar  that  the  ultimate  respon- 
sibility lies  in  the  panel  to  which  the  case  is  assigned,  I  think  we  should 
be  able  to  satisfy  the  lawyers.  We  satisfied  the  Louisiana  State  Bar  As- 
sociation, Also,  I  don't  find  that  there  is  nearly  as  much  criticism  as 
some  proponents  of  division  say  that  there  is — at  least  that  has  ]iot  been 
my  experience.  Most  of  the  criticism  comes  from  jDlaintiffs'  attorneys, 
some  of  whom,  of  coui'se,  are  very  fine  lawyers ;  but  a  good  many  are 
not  fine  lavryers.  There  are  some  plaintiffs'  attorneys  who  are  looking 
for  a  fee  for  the  oral  argument.  I  tliink  we  should  consider  the  liti- 
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o-;ints  in  this  matter.  It  is  greatly  to  the  advantage  of  a  litigant  not  to 
have  to  pay  travelling  expenses  for  an  attorney  to  argue  a  hopeless 
case  and  not  to  have  to  pay  his  fees  for  arguing  such  a  case. 

Mr.  Westphai..  Well,  if  the  decision  that  the  case  is  so  liopcless 
that  it  cannot  be  aided  by  oral  argument  is  made  by  three  j'ldges  sit- 
ting on  a  panel,  that  is  one  thing;  but  if  that  decision  is  made  by  some 
of  these  staff  attorneys,  that  is  altogether  anotlier  thing. 

Judge  Wisdom.  I  believe  that  exovj  class  TT  case  is  decided  by  the 
panel.  We  do  not  rubberstamp  them. 

Mr.  Westpiial.  Now,  on  this  matter  of  the  assistance  of  so-called 
"central  staff"  in  handling  these  cases,  under  the  ]Meador  experiment 
and  the  system  as  employed  in  California,  the  staff  attorney,  in  addi- 
tion to  preparing  this  rather  comprehensive  memorandum  on  the  facts 
and  legal  issues"  involved,  also  prepares  a  proposed,  or  a  tentative, 
memorandum  or  per  curiam  opinion  of  some  kind  ? 
Judge  Wisoo^r.  Right. 

Mr.  Westpiial.  Now,  I  can  appreciate  the  fact  that,  if  we  are  going 
to  have  a  well-paid  and  knowledgeable  lawyer  go  to  the  trouble  of 
studying  the  briefs  and  records  in  that  case  and  preparing  such  a 
memorandum,  then  it  would  take  just  a  little  bit  more  of  his  time  to 
have  him  draft  a  proposed  memorandum  or  per  curiam  decision.  But 
in  doing  so  we  encourage  the  judges  to — I  don't  want  to  use  the  word 
"rubberstam.p" — but  we  encourage  the  judge  to  accept  his  end  work- 
product  without  spending  too  much  time  in  the  deliberating  process 
which  he  would  have  to  go  through  if  the  staff  attorney  hadn't  alreadT^ 
prepared  a  proposed  memorandum  order  that  disposes  of  the  case.  You 
or  I,  as  a  judge  sitting  on  the  same  panel,  might  say,  "Gentlemen,  that 
looks  pretty  good  to  me ;  it  reads  pretty  good."'  But  if  we  do  that  with- 
out taking  the  time  to  get  back  in  there  and  think  about  it — and  par- 
ticularly if  we  do  that  under  a  procedure  where  we  do  not  sit  down  at 
a  conference  table  to  argue  our  diU'erent  points  of  view — do  you  think 
the  bar  would  accept  it  ? 

Judge  Wisdom.  I  think  you  are  positing  a  case  that  isn't  happening 
now  and  I  hope  would  not  happen.  I  think  that  each  of  our  judges 
is  res])onsible.  They  look  into  the  class  II's,  and  they  don't  simply 
accept  memorandums  from  the  staff  r\ttorn,ey.  That  is  a  benefit,  too, 
of  having  individual  lavr  clerks  that  can  heir)  with  the  necessary 
research*  ■ 

But  we  will  have  difficulties,  no  m.atter  how  the  circuit  should  be 
realigned  or  what  reforms  should  be  instituted,  because  of  judges 
living  in  different  cities.  WitJi  the  possible  exception  of  tlie  iurlo-q  in 
the  second  circuit  who  live  in  New  York  City,  after  the  first  conference 
you  have  to  confer  again  by  telephone  or  by  letter.  That  is  going  to 
take  place  in  every  circuit,  witli  the  possible  exception  of  the  second, 
and  it  takes  place'in  the  second,  too.  with  respect  to  those  judges  who 
are  not  from  New  York. 

Mr.  Westphal.  Well,  in  the  sixth  circuit  they  employ  a  procedure 
on  some  of  their  screening  panels  whereby  members  of  a  panel  physi- 
cally meet  and  confer  on  all  the  matters  that  have  been  scheduled  for 
their  determination  on  that  day;  they  physically  sit  around  the  con- 
ference table  and  discuss  it,  whereas  in  the  eighth  circuit  it  is  all  done 
by  mail. 

43-476—75 8 
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Judge  Wisdom.  The  trouble  with  the  sixth  circuit  method  is  that 
"the  cases  are  actually  calendared,  and  then  half  of  them  go  off  the 
calendar  as  a  residt  of  their  meeting  in  conference.  The  same  purpose 
could  be  accomplished  without  their  meeting — unless  you  attach  undue 
value  to  the  conference,  which  I  think  is  an  overvalue  in  the  class  II 
cases.  In  the  class  II  cases  it  is  not  necessary  to  have  an  eyeball  con- 
ference, in  my  opinion,  in  most  cases. 

Mr.  Westphal.  Judge,  in  your  opinion,  can  improvement  or  relief 
be  obtained  from  the  employment  of  staff  attorneys  alone,  considering 
the  projected  increase  in  business  for  the  fifth  circuit,  without  some 
curtailment  of  the  input  as  you  have  sug.(>:ested,  or  must  both  of 
those  things  occur  in  order  to  give  that  relief  whicli  would  permit  the 
fifth  circuit,  with  15  judges,  to  handle  the  caseload  of  the  next  5 
years  ? 

Judge  Wisdom.  Well,  I  would  hope  that  ])oth  would  .q-o  on  simul- 
taneously. But  we  don't  know  what  our  experience  will  show  as  to 
the  benefits  of  a  central  staff.  We  won't  know  that  until  the  end  of  fiscal 
year  1075.  But  certainly  the  circuit  should  not  be  divided  before  fiscal 
year  1975.  I  don't  think  there  is  any  possibility  of  that,  either.  So 
we  will  be  in  a  better  position  to  testify  as  to  the  advantages  of  a  central 
staff,  say,  in  June  or  July  of  1975.  But  certainly  there  are  some  reduc- 
tions on  the  input  that  can  be  made  at  this  time.  I  recommend  A^ery 
highly  the  idea  of  an  administrative  agency  within  the  prisons.  It 
seems  to  me  that  Congress  should — and  I  don't  mean  to  be  presump- 
tuous— but  I  would  hope  differences  would  be  resolved  on  the  abolition 
of  three-judge  courts.  They  are  certainly  wasteful,  and  there  are  other 
ref  ormiS  that  could  be  made. 

Mr.  Westphal,  I  think  that  completes  my  questions.  Unless  you 
have  something  more  to  offer.  Judge  Wisdom,  pursuant  to  the  previous 
order  of  the  chairman  we  will  stand  in  recess  until  1 :30. 

Judge  Wisdom.  I  just  wanted  to  say  I  would  like  to  be  able  to  submit 
a  supplemental  statement  if  that  is  within  the  rules. 

Mr.  Westphal.  That  will  be  fine.  We  will  keep  the  record  open  and 
permit  you  to  do  that. 

[Judge  Wisdom's  supplemental  statement  follows :] 

Supplemental  Statement  of  Judge  Johx  Mixor  Wisdom,  Fifth  Ciecuit 

With  deference  to  the  Hruska  Commission,  I  take  exception  to  its  bestowing 
upon  Circuit  X  of  Plan  A  the  title,  "Fifth  Circuit".  Circuit  X  includes  Alabama, 
Florida,  and  Georgia. 

I  am  proud  of  the  history  of  the  Court  of  Appeals  for  the  Fifth  Circuit  and 
the  body  of  law  our  Court  has  developed.  I  am  sure  that  all  my  brothers  take 
equal  pride  in  our  Court ;  each  of  us  regards  with  repugnance  the  thought  of 
changing  the  name  of  the  court  on  which  he  serves  from  the  "Fifth  Circuit"  to 
the  "Eleventh  Circuit". 

The  Commission  apparently  assumes  that  starting  with  the  First  Circuit  and 
continuing  down  the  eastern  seaboard,  it  would  be  logical  for  a  Fifth  Circuit  of 
Alabama,  Florida,  and  Georgia  to  be  adjacent  to  the  Fourth  and  Sixth  Circuits. 
The  proximity  of  these  states  to  the  Fourth  and  Fifth  Circuits  is  an  inconse- 
quential irrelevance.  The  Sixth  Circuit  is  adjacent  to  the  Third  Circuit.  The 
Ninth  Circuit  is  not  adjacent  to  the  Eighth  Circuit  and  is  west  of  the  Tenth 
Circuit. 

The  significant  historical  fact  which  the  Commission  overlooked  or  ignored  isf 
that  from  the  time  when  the  memory  of  man  runneth  not  to  the  contrary  New 
Orleans  has  been  the  headquarters  of  the  Fifth  Circiiit.  The  present  Circuit  was 
constituted  by  the  Act  of  July  23,  1866  (ch.  CCX.  14  Stat.  209).  The  office  of 
the  Clerk  of  the  Court  of  Appeals  for  the  Fifth  Circuit  and  the  circuit  library 
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have  always  been  in  New  Orleans.  The  Act  of  March  3,  1891  (ch.  517,  26  Stat. 
837)  provided  that  "A  term  shall  be  held  annually  ...  in  the  fifth  circuit,  in 
the  City  of  New  Orleans".  No  other  city  was  mentioned,  although  the  statute 
authorized  the  circuit  courts  to  designate  other  places  where  the  court  may  sit. 
It  was  not  until  the  Act  of  March  3,  11)11  (ch.  231,  36  Stat.  1131)  that  Congress 
specifically  referred  to  any  other  cities  (Atlanta,  Fort  Worth,  and  Montgomery) 
as  places  where  the  Fifth  Circuit  might  sit.  By  that  time,  however,  the  Clerk's 
OflBce  and  the  Circuit  Library  were  firmly  entrenched  in  New  Orleans.  I  submit 
that  if  the  circuit  is  to  be  divided,  Louisiana,  Texas,  and  Mississippi  should  con- 
stitute the  Fifth  Circuit. 

Please  do  not  conclude  from  these  observations  that  I  am  reconciled  to  what  I 
regard  as  the  ill-considered,  pointless,  irreversible  jiartition  of  the  Fifth  Circuit. 
I  am  hopeful  that  Congress  will  not  tolerate  the  Circuit's  being  ripped  in  two 
when  the  statistics  for  fiscal  years  1!)74  and  197.5  and  the  projections  for  1976  and 
1977  confirm  my  contention  that  the  bisection  will  not  bring  even  temporary 
relief :  appeals  are  multiplying  faster  than  appellate  judges  can  be  appointed 
to  handle  them.  This  is  manifestly  true,  if  one  considers  the  annual  appeals  (40 
to  45  a  judge)  that  will  be  generated  by  newly  appointed  district  judges  who 
are  an  absolute  necessity  if  the  federal  courts  system  is  not  to  break  down. 

Assume  (1)  even  a  modest  growth  in  population,  commerce,  and  industry,  (2) 
even  a  conservative  estimate  of  an  increase  in  federal  question  cases,  and  (3) 
even  the  appointment  of  only  eleven  district  judges  to  the  area  now  comprising 
the  Fifth  Circuit.  By  1977  any  relief  will  have  vanished  and,  on  the  basis  of  the 
Commission's  rationale  for  dividing  the  Fifth  Circuit,  both  the  new  Fifth 
Circuit  and  the  proposed  Eleventh  Circuit  should  then  be  partitioned  further 
proliferating  the  circuits. 

The  evils  in  the  federal  courts  system  are  naked  to  the  eye.  We  have  too  many 
cases  which  should  not  be  in  the  federal  district  courts;  jurisdiction  must  be 
reduced.  The  federal  appellate  system  creaks ;  it  must  be  restructured.  Federal 
internal  practices  and  procedures  are  in  the  grip  of  a  dead  hand ;  they  must  be 
reformed. 

I  respectfully  suggest  that  division  of  the  Fifth  Circuit  will  create  a  dangerous 
illusion  of  temporary  relief  that  will  delay  effective  reformation  of  the  federal 
courts  system. 

Mr.  Westphal.  Pursuant  to  the  previous  order  of  the  chairman,  this 
subcommittee  will  now  stand  in  recess  until  1 :30  p.m. 

[Whereupon,  at  12 :45  p.m.,  the  subcommittee  was  recessed  until  1 :30 
p.m.,  the  same  day.] 

AFTERNOON    SESSION 

Senator  Burdick.  Judge  Gewin  is  the  next  witness. 

STATEMENT  OP  JUDGE  WALTER  P.  GEWIN,  PIPTH  CIRCUIT, 

TUSCALOOSA,  ALA. 

Judge  Gewin.  Mr.  Chairman,  I  would  like  to  say  that  I  am  very 
grateful  to  be  here  for  two  reasons.  First,  I  am  happy  to  have  the 
opportunity  to  make  this  statement.  But  about  this  time  yesterday  I 
got  in  SI  jet  and  started  over  the  hillsides  of  Alabama,  and  in  about 
10  minutes  they  turned  on  the  red  lights  and  announced  that  one  of 
the  engines  had  gone  out  and  we  would  have  to  turn  around  and  make 
an  emergency  landing.  My  faith  got  a  little  weak,  but  when  we  got 
on  the  ground  it  was  restored  pretty  well  and  I  am  happy  to  be  here 
w^ith  you. 

I  would  like  to  say,  with  all  due  respect  and  deference  to  my  brothers 
Brown  and  Wisdom,  that  I  must  disagree  with  some  of  the  conclu- 
sions they  have  reached.  One  of  the  main  reasons  given  by  them  for 
not  realigning  is  that  the  problem  before  us  is  so  large  and  difficult 
that  a  solution  of  it  will  only  create  greater  problems.  It  seems  to  me 


no 

to  be  untenable  to  say  that,  simply  because  the  fifth  circuit  is  so  large, 
that  if  it  is  divided  the  two  components  will  also  be  too  laro-e  and  will  be 
difficult  to  handle.  I  also  disagree  with  the  statement  about  en  banc 
consideration  of  cases  being  created  by  very  fcAv  intracircuit  con- 
flicts. I  think  of  the  en  banc  cases  we  now  have  under  consideration, 
at  least  three  cases  were  placed  en  banc  because  of  an  obvious  de- 
veloping conflict  in  an  area  of  the  law  in  which  the  Supreme  Court 
has  very  recently  spoken  concerning  the  11th  amendment  in  Edelman 
V.  Jordan.,  whicli  is  a  very  difficult  area.  So  it  seems  to  me  that  en  banc 
sessions  are  not  limited  to  a  simple  conflict  within  the  circuit  but  may 
relate  in  many  instances  to  conflicts  that  are  developing  among  panels 
because  three  different  panels  may  have  11th  amendment  issues  which 
bear  vitally  on  vvhat  course  the  court  sliould  take. 

In  addition,  I  do  not  believe  that  you  can  furnish  enough  staff  help 
to  take  care  of  the  burden.  A  judge,  sooner  or  later,  will  have  to  do 
the  judging.  Even  with  three  brilliant  young  law  clerks  in  my  office, 
and  with  a  staff  memorandum,  I  think  every  judge  feels  in  his  own 
conscience  that  he  must  reexamine  suggested  conclusions  and  that  he 
must  look  at  the  record  and  the  briefs  to  be  certain  that  the  suggested 
conclusion  or  the  suggested  analysis  is  correct. 

Assuming  that  a  judge  on  the  fifth  circuit  arrives  at  his  office,  we 
will  say,  at  8 :15  or  8  :30  in  the  morning,  given  the  workload  these 
days,  on  the  average  he  is  lucky  if  lie  gets  to  what  I  call  his  own  work, 
his  opinion  writing  duties  before  11  o'clock.  Yqtj  often  that  judge  is 
miable  to  consider  the  cases  assigned  to  him  until  2  o'clock  in  the 
afternoon  because  of  the  flow  of  paper  and  other  matters  he  must  con- 
sider. These  assertions  are  made  only  to  emphasize  the  position  of  the 
eight  judges  whose  statement  I  will  file  with  the  subcommittee.  This 
statement  was  made  before  the  Commission  in  Jackson,  Miss.,  on 
August  the  23d,  I  believe,  of  last  year.  I  have  letters  from  all  of  the 
judges  reaffirming  the  position  they  took  in  the  statement  and  assert- 
ing that  they  are  more  convinced  now,  having  experienced  the  excess 
load  for  another  fui]  year,  of  tlie  correctness  of  the  statement  than  they 
were  when  it  was  initially  made. 

Shall  I  just  read  the  statement,  JNIr.  Chairman  ? 

Senator  Burdick.  If  you  wish. 

Judge  Gewiist.  The  undersigned  judges  of  the  U.S.  Court  of  Ap- 
peals, Fifth  Circuit,  submit  the  following  statement  vv^ith  respect  to 
circuit  realignment.  The  judges  present  will  be  pleased  to  respond  to 
aii}^  questions  which  the  Commission  may  wish  to  direct  to  them.  We 
are  grateful  to  you  for  the  opportunity  to  make  this  statement. 

We  do  not  feel  sufficiently  informed  to  make  specific  suggestions 
with  respect  to  circuit  realignment  on  a  national  basis.  Based  upon 
our  experience  and  service  in  the  fifth  circuit  over  a  number  of  years, 
we  do  feel,  however,  that  our  recommendations  for  solutions  that  can 
ameliorate  the  problems  encountered  in  the  fifth  circuit  may  be  of  value 
to  the  Commission. 

It  is  our  considered  conclusion  that  the  fifth  circuit  is  geographically 
too  large  and  that  15  judges  is  definitely  6  too  many.  It  is  extremely 
difficult  for  an  appellate  court  composed  of  15  judges  to  function  with 
maximum  efficiency.  The  sheer  weight  of  administrative  problems  and 
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the  necessity  of  one  judge  having  to  deal  with  14  others  impairs  the 
judicial  process.  It  is  very  burdensome  for  each  judge  to  read  and 
carefully  analyze  all  of  the  opinions  of  the  other  14  judges.  Moreover, 
it  is  only  natural  that  intracircuit  conflicts  multiply  when  there  are 
15  active  judges. 

Senator  Burdick.  Excuse  me,  Judge,  would  you  suspend  for  a 
minute  ?  We  are  having  a  busy  time  on  the  floor ;  we're  voting  a  lot.  I'll 
stay  for  the  five  bells,  which 'is  the  last  call.  If  you  would  like  to  con- 
tinue, you  will  have  another  6  minutes  left.  As  soon  as  the  five  bells 
ring,  I'll  have  to  leave  the  bench  here,  but  if  you  don't  mind  complet- 
ing after  I  leave,  you  might  try  to  finish  your  statement  in  6  minutes. 

Judge  Gewin.  I  might  be  able  to.  All  right,  sir,  I'll  resume  reading 
where  I  just  left  off. 

It  is  to  be  noted  that  intracircuit  conflicts  between  panels  give  rise 
to  en  banc  proceedings.  This  problem  would  be  avoided  in  large  meas- 
ure by  prerelease  circulation  of  at  least  all  signed  opinions.  The  adop- 
tion of  such  a  sound  judicial  standard  is  hardly  feasible,  however,  in 
a  court  rendering  an  inordinate  number  of  opinions. 

Intracircuit  conflicts  require  the  convening  of  en  banc  courts.  At 
the  present  time  there  are  11  en  banc  cases  to  be  heard.  By  the  time 
the  court  convenes  en  banc,  there  will  probably  be  at  least  15  cases  re- 
quiring disposition.  It  is  not  infrequent  that  one  or  two  senior  circuit 
judges  are  involved  in  en  banc  cases.  However,  assuming  only  15  active 
judges  are  present  and  allowing  at  a  minimum  10  minutes  for  each 
judge  to  express  his  views  in  conference,  the  deliberations  in  each  case 
will  consume  21/2  hours.  The  10-minute  allotment  may  itself  be  un- 
realistic. In  some  instances  a  single  judge  has  consumed  substantially 
over  an  hour  to  present  his  views.  But  even  assuming  that  only  the 
active  judges  participate  and  take  the  minimal  time  allotment,  15  cases 
will  require  371/2  hours  of  conference  time.  Eliminating  time  for  lunch 
and  a  short  recess  during  the  morning  and  the  afternoon,  and  permit- 
ting 9  solid  hours  of  uninterrupted  conference  per  day,  15  cases  will 
require  more  than  4  days  of  conference  time.  In  addition,  substantial 
time  must  be  spent  in 'preparation.  While  all  en  banc  cases  are  not 
orally  argued,  the  tendency  is  toward  more  oral  argument,  which  adds 
to  the  workload.  It  often  happens  that  a  substantial  number  of  judges 
will  agree  on  one  issue,  but  will  be  sharply  dividecl  on  other  issues, 
Since  many  en  banc  cases  present  multiple  issues,  it  is  virtually  im- 
possible to' obtain  a  unanimous  decision  by  15  judges.  Some  of  our  en 
banc  decisions  require  careful  mathematical  analysis  to  simply  aline 
the  positions  of  the  judses  according  to  the  issues  decided. 

It  is  the  considered  opinion  of  the  judges  who  join  this  statement 
that  the  public  interest\lemands  immediate  relief  for  the  fifth  cir- 
cuit. Jumboism  has  no  place  in  the  Federal  court  appellate  system.  This 
statement  applies  both  to  geographical  area  and  the  number  of  judges 
serving  the  court.  In  spite  of  imiovative  procedures,  long  hours  of 
work.^and  the  decision  of  over  125  cases  per  judge  per  year,  on  the 
average,  it  is  apparent  that  the  fifth  circuit  cannot  keep  abreast  of  its 
mounting  caseload.  The  populations  of  both  Texas  and  Florida  are 
expanding  very  rapidly.  ^Much  of  the  litigation  in  the  fifth  circuit 
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originates  iii  these  two  States.  It  appears  to  be  almost  impossible  for 
one  circuit  to  accommodate  two  States  which  are  growing  at  such  a 
rapid  rate  which  results  in  ever-increasing  litigation. 

Some  have  expressed  the  fear  that  any  remedy  is  objectionable.  This 
fear  seems  to  be  based  upon  the  concept  that  any  remedy  which  may  be 
adopted  will  result  in  parochialism,  provincialism,  and  a  lack  of  cross- 
pollination  amongst  judges  of  different  backgrounds  wliich  will  seri- 
ously interfere  with  the  court's  traditional  role  as  a  national  court. 
The  undersigned  judges  reject  out  of  hand  this  expression  of  fear. 

The  undisputed  record  demonstrates  that  the  fifth  circuit  hears 
as  wide  a  variety  of  cases  as  smy  circuit  in  the  Nation.  In  addition  it 
is  recognized  that  the  fifth  circuit  has  been  the  active  battleground 
of  school  integration  cases,  suits  involving  the  integration  of  public 
accommodations,  attacks  on  jury  discrimination  and  other  civil  rights- 
litigation.  By  innovative  procedures  we  shortened  the  time  for  per- 
fecting appeals,  filing  briefs  and  reaching  decisions  in  school  integra- 
tion cases.  Singleton  v.  Jackson  Mvnk-ipal  Separate  School  District^  5 
Cir.,  1970,  419  F.  2d  1211.  For  example,  in  the  fifth  circuit  we  heard 
166  appeals  in  school  integration  cases  alone  between  December  2, 
1969  and  September  24,  1970 — a  period  of  slightly  over  9  months. 
Swann  v.  Charlotte-Mecklenburg  Board  of  Education^  402  U.S.  1,  n.  5 

(P-13)-  .  .... 

We  believe  it  is  fair  to  say  that  the  six  States  which  (in  addition  to 

the  Canal  Zone)  comprise  the  fifth  circuit  are  far  more  integrated 
on  all  levels  than  any  other  six  States  in  the  Nation.  We  have  rendered 
more  integration  decisions  than  all  of  the  other  appellate  courts  of  the 
Nation  combined.  A  very  high  percentage  of  these  decisions  were 
unanimous.  Admittedly,  most  of  the  decisions  were  rendered  by  three- 
judge  panels,  but  during  the  critical  period  mentioned,  all  opinions 
were  circulated  to  the  entire  court  for  possible  objections  prior  to 
release.  This  pracrice  is  still  followed. 

We  do  not  approve  the  classification  of  judges  by  the  elusive  concepts 
of  "liberal"  or  "conservative,"  but  if  the  judges  of  this  court  were  so 
classified,  it  is  obvious  that  neither  a  conservative  group  nor  a  liberal 
group  could  have  dominated  the  court  during  the  time  mentioned.  We 
believe  the  same  statement  could  be  made  with  respect  to  any  9  of  the 
15  judges  who  presently  are  in  active  service. 

it  is  important  to  note  that  it  is  virtually  impossible  to  mold  the 
thinking  of  a  particular  court  to  make  that  court  fit  into  a  specific 
classification.  History  is  replete  with  examples  of  the  independence  of 
judges  who  have  disappointed  the  President  who  elevated  them  to 
office.  Such  is  a  historical  fact.  This  historical  fact  has  been  true  even 
in  fortuitous  circumstances  which  permitted  a  single  President  to 
appoint  a  majority  of  this  court.  For  example,  when  there  were  only 
seven  members  of  the  Fifth  Circuit  Court  of  Appeals,  President  Eisen- 
hower appointed  five  members  in  the  court.  The  other  two  were  ap- 
pointed by  Presidents  Hoover  and  Truman. 

It  is  interesting  to  analyze  the  retirement  eligibility  dates  of  the 
present  active  circuit  judges  of  the  Fifth  circuit.  This  information  is 
afforded  by  the  following  table : 
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Retirement  rli- 
Active  judges  :  giUlity  date 

John  R.  Brown 1975 — 3  years. 

John  Minor  Wisdom 1972 — X  )\v. 

"Walter  Pettus  Gewin 1976 — 3  veurs. 

Griffin  B.  Bell 1983. 

Homer  Thornberry 1978 — 5  years. 

James  P.  Coleman 1981. 

Irving  L.  Goldberg 1976 — 3  years. 

Robert  A.  Aiusworth.  Jr 1976 — 3  years. 

John  0.  Godbold 1985. 

David  W.  Dyer 1976— 3  years. 

Bryan  Simpson 1968 — Now. 

Lewis  R.  Morgan 1978 — ^5  years. 

Charles  Clark 1990. 

Paul  H.  Roney 1986. 

Thomas  Gee 1990. 

From  the  foregoing  table  it  may  be  observed  that  two  active  members 
of  the  court  are  now  eligible  to  retire.  Within  3  j^ears  an  additional  5 
members  of  the  court  may  retire.  In  5  years  an  additional  2  members 
may  retire.  Thus,  within  the  short  span  of  5  years,  9  of  the  15  mem- 
bers of  the  court  now  in  active  service  may  exercise  the  privilege  of 
retirement.  One  member  of  the  court  has  retired  this  year. 

In  should  be  emphasized  that  any  circuit  realignment  should  result 
in  a  Federal  appellate  system  which  will  suffice  without  further  re- 
alignment for  a  period  in  excess  of  25  years.  In  formulating  a  plan  of 
realigmnent  it  would  be  a  mistake  to  try  to  classify  the  philosophical 
attitudes  of  judges  of  this  circuit  and  perhaps  of  other  circuits.  This 
fact  is  emphasized  hj  the  changes  in  personnel  which  will  take  place 
within  the  next  3  to  5  years  in  the  fifth  circuit,  assuming  there  are 
no  vacancies  created  by  death. 

The  15  active  judges  of  this  court  Iiave  averaged  writing  39  (plus) 
signed  opinions  per  year.  In  addition  each  active  judge  has  averaged 
disposing  of  an  additional  86.6  cases  by  means  of  short  per  curiam  or 
summary  opinions.  This  is  an  average  of  125  cases  per  judge  per  year. 
Assuming  that  3  weeks  are  eliminated  by  holidays  (Christmas,  Thanks- 
giving, Fourth  of  Jul}',  et  cetera)  and  vacations,  7  weeks  for  actual 
sittings,  1  week  for  attending  the  Judicial  Conference,  1  week  for 
en  banc  court,  1  week  for  three- judge  cases  and  1  week  for  special  as- 
signments (committees  on  judicial  administration,  the  jury  system, 
probation  system,  budget,  et  cetera),  only  38  weeks  remain  for  at- 
tention to  the  routine  caseload  of  the  court.  Based  upon  the  record  of 
the  average  judge  in  active  service  in  the  Fifth  Circuit,  these  figures 
demonstrate  that  each  judge  has  averaged  passing  upon  31/3  (phis) 
cases  each  week  during  the  time  he  was  not  sitting  on  the  bench  or 
away  from  his  office  on  other  important  judicial  matters. 

The  foregoing  figures  are  astounding.  They  clearly  demonstrate 
that  the  judges  of  the  fifth  circuit  need  additional  time  for  contem- 
plation, study,  and  for  the  preparation,  revision,  and  refinement  of 
opinions  and  decisions  in  order  to  maintain  the  high  level  of  perform- 
ance demanded  of  Federal  judges.  "We  would  note  also  that  not  in- 
cluded in  the  figures  outlined  are  concurring  and  dissenting  opinions 
and  nmnerous  emergency  motions  for  stays,  writs  of  mandamus,  pro- 
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hibition,  and  extraordinary,  relief  which  occupjT^  much  of  each  judge's 
time  in  a  large  and  overbusy  circuit. 

Please  understand  that  this  statement  is  not  intended  as  self-praise 
or  as  a  complaint.  Considering  the  problems  involved,  it  is  intended  as 
a  short  delineation  of  miquestioned  facts.  This  court  needs  your  help. 
There  is  no  hope  of  improvement  short  of  legislative  relief.  The  six 
States  involved  are  growing  and  developing  ra^Didly.  Litigation  of  all 
types  is  increasing  at  an  explosive  rate.  Some  relief  may  be  afforded  by 
curtailing  diversity  jurisdiction,  habeas  corpus  petitions  by  State  pris- 
oners, three- judge  cases  and  civil  rights  suits  by  prisoners.  However, 
it  appears  that  even  if  substantial  curtailment  is  accomplished  in  the 
areas  mentioned,  that  factor  will  be  nullified  by  the  continuous  enact- 
ment of  legislation  expanding  the  jurisdiction  of  Federal  courts  with- 
out a  profound  stud}^  of  the  im|)act  of  such  legislation  on  this  over-bur- 
dened circuit. 

Judge  Gewin.  I  would  like  to  point  out  that  the  legislation  re- 
ferred to  in  the  last  sentence  of  the  statement  encompasses  such  matters 
as  environmental  protection,  equal  employment  opportunity,  the  om- 
nibus crime  bill  involving  wiretapping,  and  other  subjects  unknown 
to  the  law  a  short  time  ago. 

Tliank  you  for  your  time  and  attention. 

Mr.  Westphal.  Do  you  have  an  extra  copy  of  your  statement  ? 

Judge  Gewin.  Yes  sir,  I  have  two  or  three  copies. 

I  would  also  like  to  say,  if  I  may,  that  Judge  Koney  from  Florida 
who  did  not  join  in  the  statement  at  the  time,  told  me  Friday  that  he 
was  writing  a  letter  to  the  chairman  of  this  subcommittee  asserting 
that  he  has  now  concluded  that  it  is  inevitable  that  the  fifth  circuit 
should  be  divided.  . 

jMr.  Westphal.  Your  statement  contains  the  names  of  the  seven 
judges,  in  addition  to  yourself,  who  subscribe  to  the  statement  that 
you  have  just  made  to  the  committee? 

Judge  Gewin.  Yes,  sir,  their  signatures  are  on  it. 

Ml'.  Westphal.  And  3^011  have  just  said  that  Judge  Koney  does  not 
subscribe  to  that  statement,  but  that  he  will  write  the  chairman  a 
letter  indicating  his  own  views  ? 

Judge  Gewin.  Right,  sir. 

Mr.  Westphal.  I  think  the  record  at  this  time  might  well  indicate 
that  the  committee  has  also  received  corresjDondence  from  other  mem- 
bers of  the  Court  of  Appeals  of  the  Fifth  Circuit. 

Because  they  include  observations  other  than  the  fact  that  they  do 
or  do  not  agiee  with  Judge  Wisdom's  position,  I  think  the  record  should 
reflect  those  observations  as  they  have  been  expressed  to  the  chairman 
and  the  committee. 

So,  ]Mr.  Chairman,  unless  there  is  some  objection,  at  this  time,  I 
would  offer  for  the  record  Judge  Ainsworth's  letter  of  September 
19,  and  Judge  Gee's  letter  of  September  19,  addressed  to  Judge  Wis- 
dom, in  which  he  indicates  that  Judge  W^isclom  is  authorized  to  speak 
on  behalf  of  Judge  Gee. 

[The  above  mentioned  materials  follow :] 

[Editor's  Note.  In  addition  to  those  letters,  mentioned  swpra^  there 
are  also  included  here  the  text  of  the  letter  sent  to  all  fifth  circuit 
judges,  other  than  Judges  Wisdom  and  Gewin  and  Chief  Judge 
Brown,  and  the  replies  received  by  the  committee  from  those  judges. 
Judge  Gewin's  testimony  is  resumed  following  the  last  of  these  letters.] 
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September  13,  1974. 


Hon. — , 

U.S.  Court  of  Appeals. 

Dear  Judge :  Tlie  subcommittee  has  scheduled  hearings  on  S.  2988-2990 

which  are  the  bills  embodying  the  recommeudutions  of  the  Commission  on  Re- 
vision of  the  Federal  Court  Appellate  System  for  geographical  realignment  of  the 
Fifth  Circuit.  On  September  24th,  the  first  day  of  the  heai-iugs,  I  have  arranged 
for  the  appearance  of  Chief  Judge  Brown  and  Judges  Wisdom  and  Gewin.  As 
a  member  of  the  above-mentioned  commission,  I  am  aware  of  the  fact  that  in 
the  testimony  of  these  three  judges  the  subcommittee  will  hear  two  different 
points  of  view  on  this  issue. 

My  purpose  in  writing  to  you  is  to  invite  you  to  appear  at  hearings  on  either 
the  25th  or  26th  of  September  if  you  desire  to  express  to  this  subcommittee  your 
own  views  on  the  proposals  to  split  the  Fifth  Circuit  insofar  as  tliey  may  differ 
from  such  views  as  may  be  expressed  by  your  three  colleagues  mentioned  above. 
In  the  event  you  do  not  desire,  or  are  unable,  to  appear  on  either  of  those  days, 
the  subcommittee  would  be  pleased  to  receive  in  letter  or  statement  form  such 
views  as  you  care  to  express  involving  the  three  alternative  recommendations 
made  by  the  commission. 

The  hearings  on  September  25th  and  26th  vnll  be  held  in  Room  457  of  the  Old 
Senate  Office  Building  commencing  at  10 :00  a.m.  each  day.  If  you  wish  to  appear 
on  either  of  these  days,  I  would  request  you  call  the  subcommittee's  Chief 
Counsel,  Mr.  Bill  Westphal  (202/225-3618)  and  make  the  necessary  arrange- 
ments. I  would  also  add  that  the  subcommittee  will  make  every  endeavor  to  re- 
ceive testimony  or  the  written  views  of  state  bar  associations  and  individual 
members  of  the  trial  and  appellate  bar. 

"With  kindest  regards,  I  am 
Sincerely, 

QuENTiN  N.  BtJRDiCK.  Clialrmai). 


U.S.  Court  of  Appeals, 

Fifth  Circuit, 
Neiv  Orleans,  La.,  September  16,  197/f. 

Hon.    QuENTIN    N.    BURDICK, 

Chairman,  Suhcommittee  on  Improvements  in  Judicial  Machinery,  U.S.  Senate, 
Washington,  D.C. 
Dear  Senator  Burdick  :  Thank  you  very  much  for  your  kind  letter  of  Sep- 
tember 13  relative  to  the  forthcoming  hearings  before  your  subcommittee  to  begin 
on  September  24. 

I  am  content  with  the  arrangements  for  the  appearances  of  Chief  Judge  Brown 
and  Judges  Wisdom  and  Gewin.  Therefore,  I  will  not  attend. 

If  realignment  is  to  become  a  reality,  the  best,  fairest  and  most  appropriate 
division  would  be  a  circuit  of  Texas,  Louisiana,  Mississippi  and  Canal  Zone, 
and  one  of  Alabama,  Georgia  and  Florida.  This  is  the  prime  recommendation 
of  the  Commission  on  Revision  of  the  Federal  Court  Appellate  System.  Simul- 
taneously with  passage  of  any  realignment  should  be  a  companion  measure  to 
authorize  the  creation  of  such  additional  judgeships  as  will  be  needed.  There 
is  no  doubt  that  additional  judgeships  are  required. 

I  send  to  you  and  your  able  Chief  Counsel,  Mr.  Westphal,  my  best  personal 
regards. 

Sincerely, 

Robert  A.  Aixsworth. 

U.S.  Circuit  Judge. 


U.S.  Couet  of  Appeals 
FOE  THE  Fifth  Circuit. 
Austin,  Tex.,  September  19.   I!<7.',. 
Hon.  QuENTiN  N.  Burdick, 

Chairman,  SuiGommittee  on  Improvements  in  Judicial  Machinery,  Committee 
on  the  Judiciary,  U.S.  Senate,  Washington,  D.C. 
Dear  Mr.  Chairman  :  I  am  grateful  to  you  for  your  thoughtfulness  in  inviting 
me  to  appear  before  your  subcommittee  on  proposals  to  realign  the  Fifth 
Circuit.  While  I  would  be  happy  to  renew  our  personal  friendship,  I  do  not  deem 
it  necessary  to  appear  and  present  any  views  which  I  may  have  on  the  proposals. 
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At  the  same  time,  I  do  express  my  urgent  concern  that  if  realignment  of  the 
Fifth  Circuit  is  proposed,  adequate  additional  judgeships  should  be  provided  in 
the  same  legislation  proposing  realignment.  For  instance,  should  the  Congress 
in  its  wisdom  propose  realignment  as  recommended  in  its  plan  styled  "Alterna- 
tive No.  2,"  the  "Western  Circuit,"  composed  of  Louisiana,  Canal  Zone  and 
Texas,  would  have  over  49%  of  the  present  docket  and  only  six  judges.  Should 
this  particular  realignment  be  proposed,  I  strongly  urge  that  Congress  must  in 
the  same  legislation  provide  the  additional  judgeships  needed  to  handle  this 
docket. 

I  send  you  my  warm  personal  regards  and  ask  to  be  remembered  to  Mr. 
Westphal. 

Sincerely, 

Homer  Thobnberby. 


U.S.  Court  of  Appeals 
FOR  THE  Fifth  Circuit, 
Austin,  Tex-.,  September  19, 1974. 
Re  Circuit  Realignment. 

William  Westphal,  Esq., 

Chief  Counsel,  Subcommittee  on  Improvem,ents  in  Judicial  Machinery,  Commit- 
tee on  the  Judiciary,  U.S.  Senate,  Washington,  D.C. 
Dear  Mr.  Westphal:  I  have  learned  indirectly  that  your  Subcommittee  will 
be  hearing  testimony  on  the  above  matter  within  a  few  days.  So  that  my  position 
may  be  clear,  I  enclose  a  copy  of  my  letter  of  this  date  to  Judge  John  Minor 
Wisdom  authorizing  him  to  speak  on  my  behalf  and  epitomizing  my  views.  I 
would  appreciate  it  if  this  might  be  made  a  part  of  the  Subcommittee's  record. 
Yours  very  truly, 

Thomas  Gibes  Gee. 


U.S.  Court  of  Appeals 
for  the  Fifth  Circuit, 
Austin,  Tex.,  September  19, 1911}. 
Re  Circuit  Realignment. 
Hon  John  Minor  Wisdom, 
U.S.  Circuit  Judge, 
Neio  Orleans,  La. 

Dear  Judge  Wisdom  :  I  am  advised  that  you  will  appear  before  the  Subcom- 
mittee of  the  Senate  Judiciary  Committee  (or  the  whole  Committee,  as  the 
case  may  be),  on  September  24,  1974,  for  purposes  of  testifying  on  the  desirability 
of  splitting  our  Circuit.  My  views  continue  to  be  the  same  as  yours  in  this 
connection,  and  you  are  entirely  authorized  to  speak  for  me.  As  we  have  dis- 
cussed, I  think  the  cart  is  before  the  horse.  Jurisdiction  should  first  be  examined. 
Commencing  upon  a  program  of  circuit  splitting  without  a  searching  re-exami- 
nation of  jurisdiction  can  only,  if  pursued  to  its  logical  consequences,  eventuate 
into  a  system  of  mini-circuits  comprising,  in  some  instances,  less  than  one 
state.  Texas  may  well  be  one  of  those  instances. 

For  those  and  other  reasons,  all  of  which  you  know  and  can  express  better  than 
I,  I  think  this  road  is  a  wrong  turning. 
Sincerely, 

Thomas  Gibbs  Gee. 


U.S.  Senate, 
Committee  on  the  Judiciary, 
Subcommittee  on  Improvements  in  Jltdicial  Machinery, 

Washington,  B.C.,  September  23, 1974. 
-Judge  Thomas  Gibbs  Gee, 
Z'.S.  Court  of  Appeals,  U.S.  Courthouse,  Austin,  Tex. 

Dear  Judge  Gee:  Upon  receipt  of  your  letter  of  September  19th,  I  became 
acutely  aware  of  the  fact  that  I  owe  you  an  apology.  We  intended  to  extend  to 
you  an  invitation  to  appear  before  this  subcommittee  at  the  hearings  on  circuit 
realignment  or  to  otherwise  make  known  your  views  on  this  issue  to  the  subcom- 
mittee. Apparently,  our  letters  went  out  according  to  an  outdated  list  of  circuit 
judges  which  list  obviously  was  composed  prior  to  the  time  that  you  succeeded 
Judge  Ingraham.  I  apologize  for  the  oversight.  However,  it  appears  from  your 
letter  that  in  your  infinite  wisdom  you  have  divined  our  unexpressed  and  un- 
■  communicated  intent. 


117 

We  will  certainly  make  your  letter  of  February  19th  to  Judge  Wisdom  a  part 
of  our  hearing  record. 
Sincerely, 

William  P.  Westphal,  Chief  Counsel. 


U.S.  Court  of  Appeals, 
Fifth  Judicial  Circuit, 
Austin,  Tex.,  October  7, 197-i. 

William  P.  Westphal,  Esq., 

Chief  Counsel,  Committee  on  the  Judiciary,  U.S.  Senate,  Washington,  D.C. 

Dear  Mr.  Westphal  :  Thank  you  for  your  kind  letter  of  September  23  which 
arrived  while  I  was  leaving  for  an  en  banc  in  New  Orleans  so  that  I  was  unable 
to  reply  until  now.  I  entirely  understand  why  I  was  not  asked  to  the  hearing  and 
feel  that  John  Wisdom  could  say  what  I  had  to  say  better  than  I  could,  anyhow. 
I  am  afraid  that  preserving  the  circuit  is  a  lost  cause,  but  I  very  much  believe 
that  Judge  Wisdom  is  right  and  that  we  are  selling  our  birthright  for  a  mess  of 
potage.  I  won't  play  the  cracked  record  any  more  for  you,  however. 

May  I  say  that  from  the  comments  of  the  participants  at  the  en  banc  which 
I  mentioned,  I  can  tell  you  that  your  knowledge  of  the  subject  and  the  penetrat- 
ing questions  which  you  asked  at  the  hearing  were  remarked  on  very  favorably. 
I  am  sorry  that  I  did  not  get  to  meet  you. 

With  best  regards,  I  am. 
Yours  sincerely, 

Thomas  Gibbs  Gee. 


U.S.  Court  of  Appeals, 
Fifth  Judicial  Circuit, 


Nevnian,  Ga.,  September  16,  197'/. 
Hon.  Qut:ntin  N.  Burdick, 

Chairman,  Subcommittee  on  Improvements  in  Judicial  Machinery,  Senate  Office 
Building,  Washington,  D.C 
Dear  Senator  Burdick  :  In  1973, 1  joined  with  Judges  Walter  P.  Gewin,  Griffin 
B.  Bell,  .Tames  P.  Coleman,  David  W.  Dyer,  Bryan  Simpson  and  Charles  Clark 
in  a  written  statement  concerning  the  desirability  of  the  division  of  the  Fifth 
Circuit  Court  of  Appeals  into  two  circuits. 

It  is  my  understanding  that  Judge  Gewin  will  appear  before  your  subcommit- 
tee on  September  24th  to  testify  concerning  the  proposed  legislation.  Since 
Judge  Gewin  will  present  a  joint  statement  which  will  adhere  to  the  views 
expressed  by  the  above-named  judges,  I  will  not  personally  appear  at  the  subcom- 
mittee hearings. 

I  wish  to  thank  you  and  the  subcommittee  for  this  invitation. 
With  best  regards,  I  am 
Sincerely, 

Lewis  R.  Morgan. 


U.S.  Court  of  Appeals, 

Fifth  Judicial  Circuit, 
Atlanta,  Ga.,  September  16, 1974. 
Hon.  Quentin  N.  Burdick, 

Chairman,  Subcommittee  on  Improvements  in  Judicial  Machinery,  Committee  on 
the  Judiciary,  U.S.  Senate,  Washington,  D.C. 
Dear  Senator  Burdick  :  Thank  you  for  the  invitation  to  appear  before  your 
Subcommittee  regarding  geographical  realignment  of  the  Fifth  Circuit.  My  col- 
league. Honorable  Walter  P.  Gewin,  will  appear  on  September  24  and  his  views 
on  the  subject  coincide  with  mine. 

In  addition,  I  testified  before  the  Commission  on  Revision  of  the  Circuits  last 
September  in  Jacksonville  at  some  length  and  also  presented  a  statement  from 
the  State  Bar  of  Georgia. 

I  do  not  think  that  any  further  testimony  on  my  part  will  be  helpful  to  the 
Senate  but  I  stand  ready  to  assist  your  Subcommittee  in  any  way  possible. 

Yours  sincerely, 

Griffin  B.  Bell. 
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U.S.  Court  of  Appeals, 
Fifth  Judicial  Circuit, 

September  16, 1974. 

Hon.  QUENTIN  N.  BURDICK, 

Vhuirman,  Subcommittee  on  Improvements  in  Judicial  Machinery,  Committee 
on  tlie  Judiciary,  U.S.  Senate,  Wasington,  D.C. 

Dear  Senator  Burdick  :  Thank  yon  so  much  for  your  kind  letter  of  Septem- 
ber 1.3,  1974,  inviting  me  to  appear  before  your  Subcommittee  on  September  24, 
1974,  when  it  will  bold  hearings  on  S.  2988-2990. 

I  will  forego  the  pleasure  of  appearing,  since  my  views  are  entirely  in  accord 
with  Judge  Gewin's  views  and  I  am  sure  he  will  ably  present  our  position. 
With  warm  regards,  I  am 
Sincerely  yours, 

David  W.  Dyee,  Circuit  Judge. 


U.S.  Court  of  Appeals, 
Fifth  Judicial  Circuit. 

September  16, 1974. 
Mr.  Bill  Westphal, 

Chief  Counsel,  U.S.  Senate,  Committee  on  the  Judiciai-y,  Subcommittee  on  Im- 
provements in  Judicial  Machinery,  Washington,  D.C. 

Dear  Mr.  Westphal:  I  have  received  Senator  Burdick's  letter  of  September 

1.3  inviting  my  appearance  at  the  hearing  on  September  25  or  26  if  I  care  to 

express  my  views  on  pending  proposals  to  split  the  Fifth  Circuit  insofar  as  they 

may  differ  from  the  views  of  Chief  Judge  Brown  and  Judges  Wisdom  and  Gewin. 

I  have  written  Judge  Gewin,  copy  attached,  asking  that  he  express  my  views. 

Sincerely  yours, 

Bryan  Simpson,  Circuit  Judge. 


September  12,  1974. 
Hon.  Walter  P.  Gewin, 
U.S.  Circuit  Judge, 
P.O.  Box  2729, 
Tuscaloosa,  Ala. 

Dear  .Judge  Gewin  :  In  connection  with  your  prospective  appearance  to  testify 
before  the  Subcommittee  of  the  Senate  Judiciary  Committee  (or  the  whole  Com- 
mittee as  the  case  may  be)  on  or  about  September  23,  1974,  please  be  advised 
that  I  adhere  to  the  views  expressed  in  the  statement  prepared  by  you.  Judge 
Bell  and  Judge  Morgan,  and  circulated  to  and  signed  by  Judges  Coleman,  God- 
bold,  Dyer,  Clark  and  me  in  addition  to  the  three  of  you  in  August  1973. 

I  also  adhere  to  the  statement  expressed  in  a  letter  I  wrote  to  Chief  Judge 
BrowTi  on  this  subject,  copy  to  all  Active  Judges,  on  April  10,  1974 :  "If  it  can 
be  arranged  for  Judges  Gewin  and  Bell,  either  or  both,  to  appear  before  Senator 
Burdick's  sub-committee.  I  will  be  content  to  let  them  speak  for  me." 

I  am  confident  that  any  views  you  advance  at  the  upcoming  Committee  hear- 
ing in  Washington  will  coincide  with  mine.  Please  feel  free  to  express  this  view 
to  the  members  of  the  Senate  Judiciary  Committee. 
Sincerely  yours, 

Bryan  Simpson,  Circuit  Judge. 


U.S.  Court  of  Appeals, 
Fifth  Judicial  Circuit, 

September  17,  1974. 
Hon.  Quentin  N.  Burdick, 

U.S.  Senator,  Subcommittee  on  Improvements  in  Judicial  Machinery,  Washing- 
ton, D.C. 
Dear  Senator  Burdick  :  Thank  you  for  inviting  me  to  appear  liefore  the  Sub- 
committee. Judge  Walter  P.  Gewin  is  authorized  to  state  my  views.  Since  any- 
thing I  might  say  would  tend  to  be  merely  cumulative  I  do  not  plan  to  appear. 
Sincerely, 

John  C.  Godbold,  Circuit  Judge. 
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U.S.  Court  of  Appeals  for  the  Fifth  Circuit, 

Dallas,  Tex.,  September  23,  197Jf. 

lion.    QUENTIN    N.    BUBDICK, 

Chairman,  Subcommittee  on  Improvements  in  Judicial  Machinery,  Committee 
on  tlie  Judiciary,  U.S.  Senate,  Washington,  D.C. 
Dear  Mr.  Chairman  :  Without  auv  reservation  whatsoever  I  wish  to  associ- 
ate myself  with  Judge  Thornberry"s  letter  of  September  1"J,  1974. 

lu  my  opinion  it  would  be  uotliiug  short  of  catastrophic  to  saddle  the  six 
"Western  Circuit"  judges  with  the  caseload  that  would  be  cast  upon  them  if 
Alternative  No.  2  were  adopted. 

Sincerely  and  respectfully  yours, 

Irvixg  L.  Goldberg,  Circuit  Judge. 


U.S.  Court  of  Appeals,  Fifth  Circuit, 
St.  Petersburg,  Fla.,  September  23,  1974. 
Hon.  Quentin  N.  Burdick, 
U.S.  Senator,  Old  Senate  Office  Building, 
Washington,  D.C. 

Dear  Senator  Burdick:  Thank  you  for  the  invitation  to  appear  before  the 
Subcommittee  on  Improvements  in  Judicial  Machinery  in  connection  with  S.  2988- 
2990. 

Although  I  can  see  no  useful  purpose  in  my  appearing  before  the  committee, 
I  would  like  to  express  this  view  : 

Regardless  of  what  is  done  in  order  to  afford  the  Federal  Court  Appellate 
System  a  full  opportunity  to  discharge  its  responsibilities,  and  regardless  of 
the  salutary  effect  that  any  proposal  which  I  have  heard  to  date  might  have 
in  relieving  the  current  overload  in  the  Fifth  Circuit,  our  Circuit  will  have  to  be 
divided  in  the  foreseeable  future  if  the  number  of  judges  on  the  court  is  not  to 
exceed  15,  and  if  the  court  is  not  to  fall  hopelessly  behind.  Since  a  split  of  the 
Fifth  Circuit,  together  with  the  addition  of  three  judges  to  make  a  total  of  18, 
will  offer  some  immediate  relief  and  is  inevitable  in  any  event,  I  am  in  favor 
of  dividing  the  Circuit  now. 

Essentially,  I  am  in  accord  with  the  conclusions  of  Judge  Walter  P.  Gewin, 
who  will  be  testifying  before  the  Subcommittee  tomorrow. 
Best  regards, 

Paul  H.  Roney,  Circuit  Judge. 


U.S.  Court  of  Appeals,  Fifth  Judicial  Circuit, 

Ackennan,  Miss.,  September  17, 1974. 
Hon.  Quentin  N.  Burdick, 
Chairman, 

Committee  on  the  Judiciary, 
U.S.  Senate, 
Washington,  D.C. 

Dear  Senator  Burdick  :  I  sincerely  welcome  your  letter  of  September  13  with 
reference  to  the  possibility  of  my  appearing  at  hearings  before  your  Committee 
on  either  September  25  or  26. 

I  would  be  pleased  to  take  advantage  of  this  opportunity,  and  would  hope  that 
it  would  be  couvenient  for  me  to  be  heard  on  the  moi-ning  of  September  25,  as  I 
have  no  problem  with  hotel  reservations  at  that  particular  time. 

While  I  have  not  talked  with  Mr.  Westphal,  I  have  talked  with  Mr.  Stockett, 
and  I  understand  that  they  are  making  the  appropriate  arrangements. 

With  best  wishes,  I  am 
Sincerely  yours, 

James  P.  Coleman,  Circuit  Judge. 
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•     U.S.  Court  of  Appeals,  Fifth  CiBctriT, 

Jackson,  Miss.,  September  23, 1974. 
Hon.  Walter  P.  Gewin, 
U.S.  Circuit  Judge, 
P.O.  Box  2729, 
Tuscaloosa,  Ala. 

Dear  Judge  Gewin  :  I  continue  to  adhere  to  the  views  expressed  in  the  state- 
ment which  you  submitted  to  the  Commission  on  Revision  of  the  Federal  Court 
Appellate  System  at  its  hearing  in  Jackson,  Mississippi  on  August  23, 1973. 
Respectfully, 

Charles  Clark,  Circuit  Judge. 

U.S.  Court  of  Appeals,  Fifth  Circuit, 

Houston,  Tex.,  September  18,  1974. 
Hon.  QuENTiN  N.  Burdick, 

Chairman,  Suhcommittce  on  Improvements  in  Judicial  MacMnery,  U.S.  Senate,^ 
Washington,  D.C. 

Dear  Senator  Burdick  :  I  have  your  letter  of  September  13th  in  which  you  ex- 
tend an  invitation  for  me  to  appear  and  testify  before  your  committee  on  Septem- 
ber 25th  and  26th. 

It  will  not  be  convenient  for  me  to  appear  in  Washington  at  that  time  and  I 
therefore  express  to  you  and  the  members  of  the  committee  regrets  that  I  will  be 
unable  to  appear.  However  I  believe  I  can  here  briefly  state  my  views  on  the  sub- 
ject. I  am  firmly  of  the  view  that  the  Fifth  Cii'cuit  is  too  large  and  unwieldy  and 
that  it  should  be  divided.  I  have  heard  that  Senator  Eastland  has  said  that  the 
Fifth  Circuit  is  not  a  court  but  a  convention. 

One  of  the  proposals  to  split  the  Fifth  Circuit  would  place  Texas  and  Louisiana 
in  the  western  part,  and  another  would  place  Texas,  Louisiana  and  Mississippi  in 
the  western  part.  I  believe  the  plan  that  would  place  only  Texas  and  Louisiana 
in  the  western  portion  would  probably  be  a  more  equal  distribution.  Then  I  under- 
stand that  tliere  is  a  question  whether  the  Canal  Zone  should  be  attached  to  the 
eastern  or  western  portions.  My  view  on  that  subject  is  that  the  Canal  Zone, 
being  as  far  east  as  Florida  and  Georgia  and  having  direct  airline  connections 
with  Florida,  would  properly  be  more  appropriately  placed  with  the  eastern 
portion. 

With  kindest  regards,  I  am 
Sincerely  yours, 

Joe  Ingraham,  Circuit  Judge. 

[Jiido-e  Gewin's  interrupted  testimony  resumes.] 

^Ir.  Westphal.  According  to  the  Administrative  Office  figures,  the 
four  States  of  Florida,  Georgia,  Alabama,  and  Mississippi,  plus  the 
Canal  Zone,  had  a  total  of  1,738  filings  in  fiscal  year  1974.  Now,  that 
caseload,  distributed  over  a  nine-judge  court,  would  result  in  appeals 
commenced  at  a  rate  of  193  appeals  per  judge.  By  splitting  those  four 
States  off  from  the  present  fifth  circuit  and  putting  them  into  a  sepa- 
rate circuit,  there  would  not  be  much  relief  from  the  caseload  that  the 
judges  of  the  fifth  circuit  are  presently  carrying.  Since  in  1974  the 
filings  in  the  fifth  circuit  averaged  219  for  each  of  the  15  judges.  Do  you 
follow  my  mathematics  on  that  ? 

Judge  Gewin.  I  think  so. 

Mr.  Westphal.  Unless  more  than  the  nine  judges  who  are  presently 
located  in  those  four  States  are  employed  upon  the  work  of  those  four 
States,  there  would  be  no  appreciable  relief  in  workload  simply  by 
splitting  those  four  States  off  from  Texas  and  Louisiana.  Isn't 'that 
true  ? 

Judge  GEwaN.  T  think,  mathematically,  you  have  correctly  stated  it, 
but  when  you  are  sitting  on  a  9-judge  court,  as  distinguished  from 
a  15-judge  court,  at  least  you  don't  have  to  deal  with  6  more  judges 
on  every  case.  While  we  love  each  other  and  have  no  feelings '"of 
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animosity,  dealing  with  14  other  judges  is  a  great  deal  more  difficult 
and  time  consuming  than  dealing  with  8  more ;  to  have  to  read  wliat 
each  says  and  reconcile  his  position  with  yours  and  deal  with  all  the 
administrative  matters  makes  the  caseload  and  administrative  prob- 
lems even  gTeater. 

I  think,  while  the  caseload  might  be  equal,  the  problem  of  dealing 
with  vast  numbers  of  judges  would  reduce  the  time  you  have  to  spend 
in  such  endeavors. 

Mr.  Westpiial.  If  only  nine  judges  were  employed  on  the  work  of 
those  four  States,  those  nine  judges  would  still  have  to  employ  a  screen- 
ing technique,  would  they  not  ? 

Judge  Gewin.  Well,  sir,  I  suspect,  whether  we  like  it  or  not,  to  meet 
the  demand  of  present  day  litigation  screening  is  inevitable. 

Mr.  Westphal.  That  would  mean  that  there  would  be  some  percent- 
age of  cases  that  would  still  be  decided  on  the  briefs,  without  the  bene- 
fit of  oral  argument  ? 

Judge  Gewix.  That  is  correct,  sir,  but  I  would  like  to  say  this  with 
respect  to  screening. 

We  have  been  very  much  occupied  with  solutions  to  the  problem — ■ 
and  I  have  consulted  no  one  about  this — but  I  think  before  we  actually 
implemented  screening  to  its  present  state  of  perfection — if  I  may  use 
that  expression — it  might  have  been  better  if  we  had  had  members  of 
the  bar  come  and  hear  what  we  were  doing.  We  might  have  put  to  them 
this  simple  question :  "Would  you  rather  have  some  of  your  business- 
type  cases  involving  securities,  liability  of  one  kind  or  another,  and 
contract  arrangements  postponed  for  3  years,  or  would  you  rather  have 
a  decision  without  oral  argument  in  some  cases?"  That  is  the  stark  fact 
that  faces  this  court  and  the  bar,  whether  we  like  it  or  not. 

Mr.  Westphal,  I  think  you  have  made  the  point.  If  the  Congress 
should  fashion  those  4  States  and  the  Canal  Zone  into  one  nine-judge 
court,  and  if  that  nine-judge  court  should  have  the  caseload  as  evi- 
denced by  the  1974  figure  of  193  per  judge,  that  nine-judge  court  would 
have  to  screen  cases ;  it  would  have  to  deny  oral  argument  in  a  certain 
number  of  cases ;  it  would  have  to  use  a  Rule  21,  in  one  form  or  another ; 
and  it  would  have  to  have  the  services  of  staff  attorneys  in  order  to 
keep  up  with  a  caseload  of  193  per  judge,  would  it  not  ? 

Judge  Gewin.  Yes  sir,  I  think  it  would,  but  I  would  like,  if  we  could, 
to  reduce  the  percentage  of  screening  from  50  percent  to  a  lower  level, 
and  I  don't  see  at  this  point  how  we  can  do  it. 

^Ir.  Westphal.  If  your  caseload  for  9  judges  in  this  four-State 
circuit  were  193  per  judge,  compared  to  the  existing  caseload  of  219 
cases  per  judge  for  15  judges,  which  is  only  a  difference  of  26  cases 
per  judge,  it  seems  very  likely  that  the  four-State  circuit  would  have 
to  face,  with  or  without  the  consultation  of  the  bar,  the  same  hard 
choice :  That  is,  you  either  adopt  these  expediencies  in  order  to  keep 
your  heard  above  water,  or  you  ask  the  lawyers  to  wait  up  to  3  years 
in  order  to  have  their  cases  decided  by  that  nine-judge  court  sitting  in 
that  4-State  circuit.  Do  you  follow  me  on  that  ? 

Judge  Gewin.  Yes.  sir.  May  I  make  a  statement  on  this  point  ?  I  do 
not  disagree  with  Judge  Wisdom  and  Judge  Brown  regarding  their 
suggested  jurisdictional  solutions.  I  think  that  Congress  upon  con- 
sideration, may  well  see  the  wisdom  of  reducing  iurisdiction  in  what- 
ever area  it  may  choose  here.  But  I  speak  about  this  division  as  some- 
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thing  that  will  help  now,  not  as  the  exclusive  remedy  for  all  time, 
because  Congress  must  decide  whether  they  wish  to  continue  to  enlarge 
our  jurisdiction  and  keep  us  overloaded  or  whether  they  wish  to  cur- 
tail jurisdiction  in  some  areas.  Environmental  law  is  new  to  most 
judges,  and  it  takes  a  lot  of  study.  Discrimination  in  employment 
presents  difficult  ])roblems  of  back  pay.  As  I  say,  it  will  take,  perhaps, 
both  remedies  from  a  long-range  point  of  view. 

Mr.  Westphal.  Of  course,  along  the  same  line,  the  statistics  which 
we  have  reviewed  also  mean  that  the  chances  of  this  new  four-State 
circuit  court  hearing  oral  argument  in  more  cases  and  having  more  time 
for  deliberate  consideration  of  the  issues  in  all  important  cases  would 
be  enhanced  if.  instead  of  9  judges  you  had  the  11  judges  needed 
to  reduce  the  caseload  per  judge  to  about  the  1973  national  average  of 
161.  Isn't  that  true? 

Judge  Gewin.  While  I  don't  call  nine  a  magic  number,  I  will  call  it 
a  traditional  number.  I  think  that  almost  200  years  of  history  have 
demonstrated  that  there  is  some  wisdom  in  the  number  "9."  But  if  you 
get  into  an  emergency  situation  where  the  Congress  wants  to  expand 
the  jurisdiction  of  Federal  courts  and  the  courts  expand  their  own 
jurisdiction,  then  mayloe  you  will  have  to  take  more  than  the  nine. 
Ever}^  time  you  go  up  beyond  that  traditional  number,  however,  the 
best  solution  to  tlie  problem  may  not  be  presented.  Other  remedies 
would  pi-obal:)ly  be  better. 

Mr.  Westphal.  What  I  am  suggesting,  Judge,  is  that,  unless  that 
four-State  circuit  has  a  bench  of  11,  the  benefits  to  be  achieved  by 
splitting  those  four  States  off  into  a  nev>-  circuit  would  not  be  reflected 
in  a  lower  caseload  per  judge  or  in  less  of  a  need  for  a  resort  to  some 
of  these  expediencies  we  talked  about.  The  benefit  would  solely  be  that, 
instead  of  having  to  review  the  work  of  fi\e  panels,  you  would  only 
have  to  review  three  panels. 

Judge  Gewin.  That  is  correct. 

Mr.  Westphal.  Instead  of  contacting  15  judges  on  an  en  banc  mat- 
ter, or  Judicial  Conference  matter,  you  would  only  have  to  consult  nine 
judges.  That  would  be  the  only  benefit  derived  by  splitting  off  four 
States  from  Texas  and  Louisiana,  unless  you  started  out  with  a  com- 
plement of  11  judges. 

Judge  Gewin.  I  would  hate  to  say  it  is  the  only  benefit. 

I  don't  know  what  others  to  mention  at  this  moment,  but  when  you 
say  "only,"  that  should  not  minimize  the  substantial  benefit 

Mr.  Westphal.  I  appreciate  that  fact.  My  point  is  this:  If  Con- 
gress is  concerned  about  the  attitude  expressed  by  members  of  the 
bar — ^that  they  are  dissatisfied  with  a  denial  of  oral  argument  in  too 
many  cases,  being  dealt  with  under  Rule  21,  that  they  are  dissatisfied 
with  some  of  these  other  expediencies — then  the  only  way  to  try  to 
alleviate  their  dissatisfaction  is  to  employ  more  and  more  judges  so 
that  there  will  not  be  so  great  a  need  to  resort  to  so  many  expediencies. 

Judge  Gewin.  Inevitably  true,  sir. 

Senator  Burdick.  Looking  at  the  two  States  of  Texas  and  Louisiana, 
that,  under  one  proposal  would  constitute  a  separate  circuit,  those  two 
States  would  have  a  caseload  of  250  on  a  per  judge  basis  for  the  judges 
that  are  from  those  two  States.  They  would  have  a  caseload  of  258  per 
judge,  which  is  89  more  than  the  caseload  per  judge  in  the  existing 
fifth  circuit.  Again  there  can  be  no  relief  from  all  of  these  things 
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unless  the  judge  complement  in  that  two-State  circuit  is  increased 
beyond  the  nuniber  6,  at  least  up  to  9.  Isn't  that  true  ? 

Judge  Gewin.  I  should  think  it  would  have  to  go  beyond  9,  if 
3'ou  give  them  the  same  number  that  the  eastern  side  would  have, 
H  for  the  number  of  cases  you  mentioned,  they  would  get  more  than 
9 ;  would  they  not  ? 

Mr.  Westphal.  Nine  judges  employed  on  a  caseload  of  1,558  would 
give  you  a  figure  of  172  per  judge,  which  is  11  cases  more  than  the 
national  average  was  in  1973,  so  that,  again,  in  the  case  of  that  two- 
State  circuit  it  would  not  take  much  of  an  increase  beyond  their  1974 
caseload  before  you  reached  the  necessity  of  having  to  create  11 
judgeships. 

Judge  Gewix.  Yes,  sir,  but  may  I  make  one  observation.  You  must 
look  at  the  viability  of  the  alternatives.  Suppose  you  divide  the  circuit 
and  have  two  circuits  with  11  judges.  That  means,  if  you  don't  divide 
it,  we  would  have  one  circuit  with  22  judges,  and  I  don't  know  how  to 
say  just  ''good  morning''  to  22  judges  over  the  telephone  and  have  time 
to  do  anything  else  that  day. 

Mr.  Westphal.  As  I  suggested  to  your  Chief  Judge  Brown,  that  gets 
light  the  heart  of  the  question.  If  we  must  have  more  judges  to  handle 
"this  expanded  caseload,  the  question  seems  to  me  to  be  whether  we 
-employ  22  judges  on  one  bench  or  11  on  each  of  two  benches. 

Judge  Gewin.  I  think  that  is  inherent  in  the  problem.  You  have  to 
realize  that,  if  you  have  22  judges  on  one  bench,  1  judge  has  to  keep  up 
with  21  others.  There  is  just  a  limit  to  the  mind  of  a  man  like  me.  I 
will  have  to  conclude  that  it  is  difficult  to  keep  up  with  14  others  now, 
and  I  don't  believe,  under  the  facts  of  life,  that  I  could  conscientiously 
keep  up  with  21. 

Mr.  Westphal.  The  only  thing  that  I  know  of  that  has  been  ad- 
vanced as  a  scenario,  by  which  you  could  have  a  21-  or  22-jud^e  court 
and  avoid  the  problems  you  have  just  mentioned,  is  a  suggestion  that 
emanated  from  a  1968  study,  made  by  the  American  Bar  Foundation, 
of  the  problems  of  increased  workload  upon  the  people  in  the  courts. 
There  was  a  suggestion,  which  was  put  forward  in  a  Law  Review  arti- 
cle by  Prof.  Paul  Carrington,  who  was  executive  director  of  the 
study.  You  will  recall  that  his  suggestion  was  that,  if  you  have  to  go 
to  the  21- judge  court,  you  organize  the  court  in  7- judge  divisions  and 
assign  a  certain  subject  matter  jurisdiction  to  each  one  of  those  divi- 
sions, giving  them — not  a  centralized  docket — 'but  as  general  a  docket 
as  you  can,  while,  at  least  for  the  law  of  the  circuit  and  en  banc 
proceedings,  they  are  combined  to  constitute  one  body  composed  of  the 
three  7- judge  divisions.  That  would  be  a  variation  on  the  theme  which 
would  mean  that,  for  the  period  of  time  you  were  assigned  with  7-judge 
divisions,  you  would  really  have  to  concern  yourself  primarily  with 
the  work  product  of  that  division  and  not  so  much  with  that  of  all  21 
judges.  Now,  that  is  the  only  plan  I  know  of  that  would  have  some 
feasibility  insofar  as  a  system  having  21  or  29  judges  on  a  given  court. 
Do  you  know  of  any  other  system  that  would  be  feasible  when  you 
reach  a  number  of  judges  which  exceeds  20  on  a  given  court  ? 

Judge  Gewin.  I  don't  know  of  any  number  that  would  be  feasible, 
but  that  is  not  to  say  I  think  that  number  would  be  feasible. 

I  don't  know  whether  you  would  call  a  court  that  large  a  thing 
•or  a  "thing-a-ma-jig"  or  what.  It  still  has  to  be  some  kind  of  unit. 

43-476—75 9 
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The  same  people  will  be  living  in  tlie  fiftli  circuit,  if  we  use  that  as  aiii 
example,  but  some  will  be  in  division  (a),  some  in  (b),  and  some 
in  (c).  I  can't  conceive  of  such  a  functioning  group  acheiving  uni- 
formiiy  of  decision  or  equality  of  treatment  in  every  area  of  the  law, 
especially,  as  he  suggests,  if  assignments  are  made  as  general  as  pos- 
sible. Well,  how  general  is  that?  It  seems  to  me  you  must  go  from 
criminal  to  antitrust.  I  don't  want  to  be  only  a  prisoner's  judge  or 
o]ily  an  antitrust  judge.  1  think  we  should  take  the  cases  as  they  come. 
I  do  not  think  we  should  say,  if  you  are  from  division  (a),  you  will  go- 
to this  fine  group,  but  if  you  are  from  (b)  you  must  go  over  here 
and  then  possibly  to  division  (c).  It  is  difficult  for  me  to  see  an  opera- 
tion of  that  kind. 

Mr.  Westphal.  In  other  words,  you  feel  that  the  Carrington  pro- 
posal would  present  some  of  the  same  difficulties,  in  an  institutional 
involvement,  as  a  court  of  15  presents  in  the  terms  we  have  been 
using  ? 

Judge  GE^^^:]s^.  This  may  be  a  self-serving  declaration,  but  it  doesn't 
apply  to  me  only.  I  believe  the  15  judges  I  have  known  have  operated 
as  well  as  any  15  could  operate.  We  are  congenial  and  effective. 

With  reference  to  one  of  the  suggestions  that  was  made  by  my 
brother  Wisdom,  who  decried  so  vociferous  a  parochial  system,  to 
pick  5  judges  out  of  15  and  say  they  will  be  the  ultimate  decisional 
group  of  this  body  and  will  decide  tlie  conflicting  cases  and  the 
other  10  shall  not  have  a  voice  in  a  given  case  seems  to  me  to  be  self- 
defeating.  I  believe  that,  if  we  are  going  to  have  a  national  court,  it 
may  be  more  important  to  have  it  on  the  eleventh  amendment  cases; 
than  it  woidd  be  some  other  less  important  cases. 

]Mr.  Westpiial.  There  is  also  another  disadvantage  to  a  court  that 
is  as  large  as  15  or  20  judges.  The  projections  from  the  Administra- 
tive Office,  and  the  projections  of  Chief  Judge  Brown's  exhibit  Xo. 
32,  indicate  that  by  the  year  1977  the  four  States  that  we  have  talked 
about  will  have  a  caseload  wdiich,  in  order  to  maintain  a  level  of  161 
cases  per  judge,  will  require  us  to  go  right  back  up  to  15  judges  in 
those  four  eastern  States  by  the  year  1977.  So,  instead  of  having  25 
years  of  relief,  we  may  in  fact  find  we  have  only  3  or  4  years  of  relief, 
or  less  than  that.  How  can  the  Congress  avoid  the  pitfalls  of  what 
is  going  to  happen  as  this  caseload  continues  to  grow  ? 

Judge  Gewin.  I  would  make  one  respectful  suggestion.  It  is  really 
no  solution  to  say — I  don't  mean  to  be  facetious— it  is  really  not  a  solu- 
tion to  say  that  the  problem  is  getting  so  big  that  to  divide  it  you  will 
have  two  other  courts  that  will  be  getting  too  big.  You  must  consider 
the  fact  that,  if  the  two  new  circuits  become  overlarge,  the  one  that  was 
divided  would  have  been  far  too  overlarge. 

But  it  would  be  my  hope  and  my  sincere  plea  to  the  Congress  that 
during  whatever  interim  there  might  be,  2  years  or  3,  that  they  might 
come  to  such  considerations  as  curtailing  diversity,  or  curtailing  juris- 
diction over  many  of  the  cases  we  now  have.  I  think  it  will  take  both 
solutions  to  ultimately  get  the  problem  solved.  It  is  just  too  broad  tO' 
run  down  this  little  alley  here  and  stop.  I  think  we  must  look  at  the 
overall  problem. 

As  to  those  ideas  about  having  some  kind  of  tribunal  to  pass  upon 
prison  cases,  we  have  been  through  various  phases  of  that  before.  A 
man  in  the  penitentiary  will  never  be  satisfied  until  he  is  out,  and  he 
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will  never  quit  hounding  the  court  as  lono-  as  he  thinks  he  has  a  chance. 
That  is  illustrated  by  the  fact  that  he  is  ncAer  satisfied  Avitli  the  proc- 
ess. He  has  had  all  of  the  administrative  procedures.  We  say  we  won't 
review  your  case  until  you  have  exhausted  all  those  pr-ocedures.  As  the 
chairman  pointed  out  this  morning,  it  doesn't  take  long  for  them  to  go 
through  that,  and  although  we  wait,  the  big  load  comes  anyway. 

Mr.  Westpiial.  I  don't  think  I  can  fully  sunnnarize  or  equate  your 
position  and,  for  example.  Judge  Wisdom's,  but  it  seems  to  me  that  I 
hear  Judge  Wisdom  saying  to  us,  "Don't  split  the  fifth  circuit  now; 
let's  try  these  other  things,  and,  if  we  cannot  get  sufiicient  relief  from 
them,  then  it  may  be  necessary  to  split  the  fifth  circuit  in  some  wa}'." 
By  the  same  token,  I  understand  you  to  say,  '"Split  the  fifth  circuit  now 
because  we,  meaning  the  litigants  in  that  circuit,  need  immediate  relief. 
If,  as  others  fear,  the  caseload  continues  to  expand  to  the  point  vshcre 
we  once  again  achieve  a  court  of  up  to  15  in  number,  maybe  by  that 
time  Congress  will  have  had  the  opportunity  to  curtail  the  caseload, 
input  into  the  Federal  courts  in  those  areas  where  it  may  be  proper 
to  curtail  it,  and  we  may  be  able  to  devise  some  administrative  way  of 
handling  at  least  the  1983's  that  come  out  of  the  institutions.  There 
may  be  some  relief  in  that  way  that  would  make  it  un.necessary  for 
circuits  to  be  split  any  further  as  the  caseload  grows."  But  then  that 
caseload  grows  and  proliferates.  So  it  is  just  a  question  of  where  you 
put  the  emphasis.  In  the  final  analysis  we  all  recognize  that  we  are 
dealing  with  the  same  problem,  is  that  not  so  ? 

Judge  Gewin.  Yes,  sir,  we  are  dealing  with  diagnosis  and  prognosis 
essentially.  I  diagnose  the  patient  as  being  rather  ill  today  and  need- 
ing some  emergency  relief.  We  may  get  into  a  prognosis  that  will  show 
that  he  will  be  that  ill  again  a  little  while  later,  but  at  least  that  will 
give  us  an  opportunity  to  administer  other  remedies. 

Mr.  Westpiiae.  Thank  you,  Mr.  Chairman. 

Senator  Bupjjick.  I  will  read  carefully  the  questions  I  was  unable 
to  ask  you  when  I  was  voting. 

As  you  practice  the  screening  process  in  the  fifth  circuit,  it  gives 
to  any  one  of  the  three  judges  assigned  to  the  case  the  right  to  ask 
for  an  oral  argument.  Do  you  think  tliere  has  been  any  denial  of  justice 
under  that  procedure  ? 

Judge  Gewin.  No,  sir,  I  don't  thmk  there  has  been.  Everv*  week, 
sometimes  every  day  for  a  time,  we  write  to  our  panel  members  and 
say,  "please  reclassify  this  case  as  a  No.  III.''  I  had  to  do  that  Friday 
on  the  simple  question  of  whether  a  jury,  in  a  case  involving  a  man 
charged  in  a  six-count  indictment  with  the  sale  of  narcotics,  could  find 
that  man  not  guilty  under  the  first  two  counts  because  of  entrapment, 
but  could  find  him  guilty  mider  two  other  counts.  In  that  kind  of  case, 
we  put  it  on  the  oral  calendar. 

I  would  have  to  say  this.  Senator  Burdick:  I  personally  am  deeply 
conscious  of  the  very  real  fact  that  courts  live  upon  confidence  and 
respect.  That  is  the  reason  why  I  adhere  very  avidly  to  some  of  the 
rules,  for  instance,  disqualification  because  of  ownership  of  one  sliare 
of  stock  where  there  are  5  million  outstanding.  I  embrace  the  idea 
because  I  want  the  man  on  the  stre^l  to  think  that  judges  are  honest 
and  sincere  and  doing  the  best  thing  possible  for  the  country  as  a 
whole.  AYlien  the  bar,  and  through  the  bar,  the  clients,  think,  whether 
with  justifiable  cause  or  not,  that  we  are  denying  oral  argmnent  in 
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too  many  cases,  tliat  does  worry  me.  As  Mr.  Westplial  said  this  morn- 
ing, for  nearly  '200  years  people,  with  great  respect,  have  said  "The 
judges  have  ruled  and  we  will  follow  the  rule  of  law,"  and  therefore 
•they  do.  But  I  would  hate  to  engage  in  any  process,  however  justified, 
which  would  destroy  that  confidence  and  that  respect.  That  is  why 

1  do  sometimes  become  a  little  shaken  about  the  number  of  cases  we 
place  on  the  summary  calendar. 

Senator  Burdick.  We  are  mindful  of  the  fact  that  there  are  some 
appeals  which  are  taken  entirely  without  merit  and  that  granting 
oral  arginnent  in  those  cases  would  be  just  obliging  the  lawyer. 

Judge  Gewin.  There  is  a  vast  number  of  cases  that  should  never  go 
up  on  the  oral  argument  docket.  I  would  say,  however,  that  it  might 
be  better,  from  a  public  contidence  standpoint,  to  reduce  somew^iat  the 
number  of  cases  not  accorded  oral  argument  right  now 

Senator  Burdick.  None  of  those  lawyers  I  just  referred  to  are  from 
North  Dakota,  of  course. 

Judge  Gkwix.  I  say  that  as  one  who  has  been  in  the  courtroom  for 
26  years  and  sometimes  left  elated  and  sometimes  very  depressed. 

Chief  Judge  Browx.  Mr.  Levin,  Mr.  Chairman,  may  I  say  one 
thing  '(  I  hope  that  you  have  sensed  from  what  you  have  heard  today, 
and  from  what  you  will  hear  tomorrow,  that,  even  with  our  differences 
of  views,  there  is  no  acrimony  or  bitterness  on  the  fifth  circuit.  You 
can  split  us,  and  somehow  we  will  survive,  but  when  I  come  back 

2  years  from  now,  I  don't  know  whether  I  will  be  representing  the 
Stiior  11th  circuit. 

Senator  Burdick.  I  underscore  your  statement ;  you  will  survive. 

Judge  Gewin.  If  there  is  a  judge  who  could  preside  over  25  judges, 
I  would  nominate  Chief  Judge  Brown. 

Senator  Burdick.  We  will  now  stand  recessed  until  tomorrow  morn- 
ing at  10  o'clock. 

[Whereupon,  at  3 :35  p.m.,  the  subcommittee  was  recessed  until 
10  o'clock,  Wednesday,  September  25,  1974.] 
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U.S.  Senate, 

SUBCOIMMITTEE  ON  IMPROVEMENTS  IN 

Judicial  Maciiixeky  or  the 
Committee  on  the  Judiciary, 

Washington^  D.C. 
The  subcommittee  met,  pursuant  to  notice,  at  10 :05  a.m.,  in  room  457, 
Russell  Senate  Office  Building,  Senator  Qiientin  N.  Burdick  (chair- 
man of  the  subcommittee)  presiding. 

Present :  Senators  Burdick  (presiding)  and  Hruska. 
Also  present:  William  P.  Westphal,  chief  counsel;  William  J.  Wel- 
ler,  deputj^  counsel ;  and  Kathryn  Coulter,  chief  clerk. 

Senator  Burdick,  This  is  the  second  day  of  hearings  on  the  realign-' 
ment  of  the  jEifth  and  ninth  circuits. 

Our  first  witness  this  morning  will  be  Hon.  James  P.  Coleman  of  the 
fifth  circuit. 
]Mr.  Coleman,  welcome  to  the  committee. 

STATEMENT  OF  JUDGE  JAMES  P.  COLEMAN,  EIFTH  CIRCUIT, 

ACKERMAN,  MISS. 

Judge  Coleman.  Thank  you,  INIr.  Chairman. 

Senator  Hruska.  Mr.  Chairman,  may  I  extend  a  word  of  welcome  to 
Judge  Coleman  and  Judge  Clark? 

Last  summer  when  we  went  to  Mississippi  with  the  Commission,  they 
were  present  and — I  believe  you,  Judge  Coleman,  were  present  in  Xew 
Orleans. 

Judge  Coleman.  Senator,  I  was  just  in  Jackson,  not  in  New  Orleans, 

Senator  Hruska.  We  not  only  had  a  well-arranged  session  for  tes- 
timony and  a  very  informative  session,  but  they  extended  the  tradi- 
tional hospitality  of  ^Mississippi  to  us  at  noontime,  just  before  we 
boarded  our  plane.  We  had  a  nice  social  time  as  well  as  a  useful  pro- 
fessional and  business  session. 

Mr.  Westphal  was  there  and  he  can  confirm  my  judgment  of  the 
proceedings. 

Mr.  Westphal.  I  say  amen. 

Judge  Coleman.  I 'hope  that  you  can  come  back  and  that  Senator 
Burdick  can  come  the  next  time. 

Mr.  Chairman  and  members  of  the  committee,  with  your  permission 
I  would  like  to  make  a  brief  statement  in  organized  form,  after  which 
I  shall  be  happy  to  try  to  answer  questions  if  there  are  any  to  be 
propounded. 

I  am  one  of  the  circuit  judges  of  the  fifth  circuit. 
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You  have  heard  Judge  Gewin's  presentation  so  I  shall  not  address 
myself  to  that  subject. 

I  am  here  to  discuss  where  the  State  of  Mississippi  is  to  be  assigned, 
if  such  a  division  is  made.  I  recognize  that  this  decision  rests  solely 
with  the  Congress,  with  the  approval  of  the  President. 

My  purpose  is  to  present  considerations  which  I  hope  will  be  of 
assistance  in  reaching  the  most  nearly  correct  answer  to  the  question. 

I  understand  as  a  judge,  and  in  private  life,  that  there  are  many 
questions  to  which  there  are  no  perfect  answere.  We  just  have  to  look 
for  the  best  available  answer. 

In  making  my  presentation  today,  I  speak  as  one  who  for  9  years 
has  served  on  the  fifth  circuit  bench.  Before  beginning  that  tour  of 
duty,  it  had  been  my  privilege  to  serve  a  composite  period  of  16  years 
as  a  State  district  attorney,  a  State  circuit  judge,  on  the  State  supreme 
■court  and  as  the  Attorney  General  of  Mississippi. 

Additionally,  I  spent  4  years  as  a  member  of  the  State  legislature 
and  4  _years  as  Governor.  So  I  have  had  experience  from  the  executive 
and  legislative,  as  well  as  from  the  judicial,  standpoint. 

Of  considerable  importance,  I  think,  is  the  fact  that,  from  1935  to 
1939  I  worked  here  on  Capitol  Hill  as  an  administrative  assistant  to 
a  ]\rember  of  Congress.  I  started  when  I  was  21  years  of  age.  At  that 
early  time  I  learned  to  look  at  matters  from  a  national  standpoint,  and 
not  from  a  purely  local  or  provincial  approach. 

I  might  say  that  those  4  years  here  in  Washington  were  a  great  bank 
of  experience  upon  wliich  I  have  drawn  in  all  of  the  nearly  40  years 
since. 

From  the  official  report  of  the  Commission,  it  is  seen  that,  if  the 
badly  neecled  division — and  I  say  that  deliberately — if  the  badly 
needed  division  occui-s.  Florida,  Georgia,  and  Alabama  will  most  cer- 
tainly be  in  one  circuit.  It  is  equally  obvious  that  Texas  and  Louisiana 
"will  be  in  another.  So  the  sole  remainins:  question  is,  "'\"\liere  should 
Mississippi  go  ?*'  We  are  right  in  the  middle. 

I  sincerely  hope  that  ^lississippi  will  be  aligned  with  its  sister 
States  east  of  the  ]Mississippi.  It  is  an  honor  to  serve  the  great  States  of 
Louisiana  and  Texas — and  they  are  great — and  my  views  here  today 
indicate  no  lack  of  love  or  respect  or  affection  for  those  States — ^but 
we  are  looking  now  not  to  personal  wishes  or  desires,  but  to  the  future 
welfare  and  operation  of  this  fifth  circuit  court. 

I  simply  believe  that,  if  a  separation  is  to  occur,  then  Mississippi 
should  not  be  aligned  across  the  river. 

As  we  all  know,  the  Mississippi  River  is  the  dividing  line  between 
the  sixth  and  eighth  circuits,  and  it  is  also  the  dividinsc  line  between 
the  seventh  and  the  eidith.  The  only  circuit  in  the 'United  States 
bisected  by  the  ;Mississippi  River  today  is  the  fifth  circuit  as  pres- 
ently constituted.  This  bisection  occurred  in  1891.  83  years  affo,  the 
year  that  my  mother  was  born.  It  must  be  remembered' that  83  years 
ago  our  six  States  were  almost  altogether  agricultural. 

Until  1929.  one  Federal  trial  judge  took  care  of  all  the  Federal  court 
business  in  IMississippi.  Since  1891— and  for  nearly  50  years  after  1891, 
to  be  conservative  about  it— there  was  very  little  for  the  Federal  courts 
to  do  in  the  South,  because  we  were  a  nonindustrial  section  of  the 
United  States. 
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"\"\Tien  the  circuit  was  set  up,  the  automobile  was  nonexistent,  oil  had 
not  been  discovered  in  Texas  or  in  Louisiana,  and  the  Houston  Ship 
Canal  had  not  been  built.  Today,  the  situation  is  altogether  different. 

In  area,  population,  industry  and  fina:ncial  activity  Texas  would  suf- 
fer no  distortion  at  all  if  it  were  in  fact  four  States.  Some  would  like 
to  approach  it  as  just  one  State,  but  as  Judge  Clark  will  later  point 
out  in  some  of  his  remarks,  it  is  the  equivalent — on  almost  any  yard- 
stick— of  at  least  three  of  our  States  east  of  the  Mississippi  River  rolled 
into  one. 

Now.  oil,  gas,  admiralty  litigation,  offshore  drilling  litigation,  and 
cases  of  that  type  in  Texas  and  I^uisiana  set  those  States  apart  as 
luiique  judicial  territory.  They  require  highly  specialized  legal  train- 
ing as  well  as  judicial  experience  in  the  fields  not  so  familiar  to  the 
lawyers  east  of  the  Mississippi.  Moreover,  Texas  and  Louisiana  are  the 
only  communit}^  property  States  in  the  circuit.  They  distinctly  operate 
from  civil  law  Jbeginnings,  whereas  the  legal  systems  of  the  other  four 
States  of  our  circuit  are  grounded  solely  on  the  common  law. 

Back  when  I  was  practicing  law,  if  I  happened  to  be  fortunate 
■enough  to  get  a  case  in  I^uisiana,  the  first  thing  I  did  was  to  hire  a 
Louisiana  lawyer,  because  I  knew  I  was  totally  lost  in  the  Louisiana 
•civil  law  system  which  has  come  down  from  the  Code  Napoleon. 

As  presently  constituted,  Florida,  Georgia,  Alabama,  and  Missis- 
sippi already  have  nine  circuit  judges.  East  of  the  river,  we  have 
our  nine. 

Therefore,  it  would  not  be  necessary  to  appoint  any  additional 
judges  for  this  region.  Texas  and  I^uisiana  presently  have  six  circuit 
judges,  and — considering  that  nine  is  the  ideal  number — we  had  a 
good  deal  of  talk  about  that  yesterday  and  you  may  question  me  about 
it  later,  but  I  still  say  nine  is  the  ideal  number,  and  I  say  that  from 
experience — but  considering  that  nine  is  the  ideal  number  of  judges 
for  an  appellate  court,  three  additional  judges  would  be  appointed 
from  Louisiana  and  Texas  for  that  new  circuit,  and  this  would  present 
the  opportunity  to  name  men  who  are  highly  experienced  in  the  partic- 
ular fields  which  I  have  mentioned,  and  others,  which  presently  con- 
sume so  much  of  the  time  of  the  court  as  it  is  now  constituted.  This 
one  consideration  alone  would  prompt  me.  if  I  had  a  vote  in  the 
matter — which,  of  course,  I  do  not — to  let  the  four  States  east  of  the 
]Mississippi  remain  together  while  combining  Texas  and  Louisiana. 

Now,  there  are  a  few  other  points  which  I  would  like  to  make  very 
quickly,  because  I  do  not  wish  to  consume  your  time  with  a  lengthy 
statement.  I  found  out  vesterday  that  this  committee  already  knows 
all  a!)out  this.  I  doubt  that  you 'have  heard  a  thing  that  you  did  not 
alreadv  know,  but  we  appreciate  the  opportunity  to  talk  to  you  about 
it. 

As  the  circuit  is  presently  constituted,  with  six  States,  it  covers 
half  a  million  square  miles."  531.000  square  miles.  It  includes  nearly 
32  million  people.  31,880,000.  The  land  area  of  the  four  States  east 
of  the  Mississippi  is  216,794  square  miles.  The  land  area  of  Louisiana 
and  Texas  is  314,402  square  miles,  50  percent  larger  than  the  area 
east  of  the  Mississippi.  In  1970  the  population  of  the  four  States  east 
of  the  Mississippi  was  17  million.  The  population  of  the  two  States 
west  of  the  vivev  was  14  million. 
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Now,  that  brings  us  to  tlie  matter  of  caseloads.  I  hope,  possibly^ 
Mr.  Westphal  in  the  very  comprehensive  way  he  has  of  going  into 
tliis,  when  he  comes  to  questions  may  talk  about  this  some  more; 
statistics  can  be  very  misleading  about  the  status  and  the  activities 
of  the  court.  But  at  this  point  I  want  to  say  that  during  the  year 
endijig  June  30,  1974,  2,572  appeals  were  docketed  in  the  fifth  circuit. 
Those  figures  do  not  tell  you  what  you  get  from  the  Administrative 
Court,  which  includes  all  kinds  of  petitions,  motions,  and  things.  But 
these  are  the  figures  I  got  directly  from  our  clerk  about  a  month  or  so 
ago.  As  of  June  30,  1974,  we  had  2,582  appeals  docketed  in  that  fiscal 
year — 1,368  of  these  appeals  were  from  east  of  the  river;  1,197  were 
from  Louisiana  and  Texas,  plus  7  from  the  Canal  Zone. 

Now,  of  the  2,572  docketed  cases,  only  128  were  from  Mississippi, 
which  clearly  shows  that  the  addition  of  this  caseload  to  the  west  or 
to  the  east  will  really  make  no  difference  in  the  overall  burden  of  the 
judges,  whether  they  are  serving  east  of  the  river  or  west — only  128 
out  of  a  total  of  2,572. 

Many  cases  require  very  little  judicial  effort.  Members  of  this  com- 
mittee and  counsel,  of  course,  are  lawyers  and  they  know  about  those 
things.  A  case  is  a  case  is  a  case.  We  have  cases  that  you  can  do  your 
duty  by  in  15  minutes,  as  Senator  Burdick  was  pointing  out  yesterday 
in  connection  with  oral  arguments. 

I  recently  worked  for  3  weeks  on  one  Federal  Power  Commission 
case,  and,  after  we  had  finally  reduced  it  to  writing  on  a  very  serious 
question  of  jurisdiction,  and  the  other  three  judges  agreed  on  what  I 
had  written,  the  parties  notified  us  they  had  settled  the  case.  Tliat  is 
one  thing  you  run  into  when  you  start  dealing  with  statistics.  Many 
cases  are  so  novel  or  extensive  that,  really,  weeks  are  required  for 
analysis  and  decision.  But  Mississippi  generates  very  few  cases  of  this 
kind,  as  an  examination  of  our  docket  will  show. 

There  is  one  other  factor  which,  on  the  surface  may  be  rather  in- 
tangible, but  nevertheless  has  its  impact  from  my  experience,  and 
that  is  that  both  Mississippi  and  Alabama  were  originally  a  part  of  the 
State  of  Georgia.  We  were  formed  from  the  State  of  Georgia.  It  is  our 
mother  State.  With  our  legal  systems  going  back  to  the  same  com- 
mon source  in  Mississippi,  Alabama,  and  Georgia,  I  am  quite  certain 
that  the  business  and  the  efforts  of  the  judges  on  our  court  would  be 
greatly  expedited  and  justice  certainly  could  not  be  harmed  if  we  were 
put  together  and  allowed  to  work  together. 

Now,  I  have  heard  fears  expressed  that  a  divided  circuit  might 
lapse  into  provinciality  or  into  parochialism.  I  want  to  say  that  I  have 
no  fear  of  this.  The  Supreme  Court  is  always  there,  and  if  provinciality 
and  parochialism  were  to  rear  their  heads  east  of  the  river  it  would 
not  take  the  Supreme  Court  long  to  put  them  down,  and,  of  course, 
no  judge — I  have  been  both  a  trial  judge  and  appellate  judge — but  no 
judge  with  just  pride  in  the  exercise  of  his  duties  either  desires  or 
intends  that  his  decision  shall  invoke  the  reversal  of  a  higher  tribunal. 

Again,  in  closing,  let  me  emphasize  that,  by  grouping  Florida, 
Georgia.  Alabama,  and  Mississippi  you  will  have  a  ready-made  court 
of  nine  judges  all  set  to  go  without  further  ado,  and  to  me  of  equal 
importance,  the  opportunity  will  arise  for  the  appointment  of  three 
additional  judges  from  Texas  and  Louisiana  from  a  pool  of  legal 
talent  better  fitted  to  handle  litigation  centered  in  that  area  than  would 
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Tdb  judges  appointed  from  east  of  the  river  with  no  special  experience 
in  each  of  those  States.  I  sincerely  hope,  when  all  the  factors  are 
evaluated,  that  the  Congress  in  its  wisdom  will  see  fit  to  leave  Mis- 
sissippi where  it  geographically  belongs,  and  that  is  east  of  the  Mis- 
sissippi River,  along  with  its  sister  States  of  Alabama,  Georgia,  and 
Florida. 

Thank  you  very  much,  Mr.  Chairman. 

Senator  Burdick.  Thank  you.  Judge. 

Senator  Hruska  ? 

Senator  Hruska.  Judge  Coleman,  when  we  had  the  hearing  last 
summer  in  Jackson,  Miss.,  we  were  informed  that  a  majority  of  the 
judges  in  the  fifth  circuit  favored  a  division  of  the  fifth  circuit,  so 
that  it  would  become  a  manageable  circuit  and  one  more  conventional 
to  the  circuits  generally  throughout  the  United  States.  Has  any  change 
of  opinion  occurred  since  that  testimony  was  given  ? 

Judge  Coleman.  Not  any  that  I  know  of,  except  that,  after  another 
_year.  Senator  Hruska,  those  of  us  who  believe  in  the  necessity  for  a 
division  have  occasion  to  believe  it  more  strongly,  and  Judge  Gewin,  in 
his  remarks  yesterday — whicli  probably  have  not  been  transcribed  yet 
for  you  to  read — emphasized  that  point. 

We  think  the  time  has  come  that,  if  we  are  to  maintain  the  right  of 
appeal,  if  appeals  are  to  be  meaningful  rather  than  just  a  form,  or 
going  through  the  motions,  there  just  has  to  be  a  division. 

Now,  it  has  been  suggested  that,  even  if  a  division  is  made,  in  a 
year  or  two  you  are  going  to  be  right  back  in  the  same  situation.  Well, 
i  do  not  know  whether  that  is  the  case  or  not,  but  I  never  have  thought 
tliat.  when  you  have  something  that  stands  badly  in  need  of  remedy, 
you  should  withhold  the  remedy  out  of  fear  that  the  future  might 
necessitate  something  else. 

The  whole  thing  is,  as  I  said,  that  this  circuit  was  set  up  in  1891 
under  different  circumstances  and  conditions.  I  am  satisfied  that  if 
the  Congress  today  were  setting  out  to  organize  courts  of  appeals,  as 
it  did  in  1891,  you  would  never  for  a  minute  think  of  making  a  circuit 
out  of  all  this  vast  territory  from  Savannah  on  the  Atlantic  to  El  Paso 
way  out  on  the  Rio  Grande. 

Senator  Hruska.  But  it  made  sense  at  that  time  ? 

Judge  Coleman.  Absolutely.  Up  until  about  1965  is  worked  fine.  I 
was  appointed  to  the  court — both  Senators  now  on  the  bench  remember 
when  I  was  appointed,  I  am  sure.  We  were  getting  800  cases  a  year. 
We  had  only  nine  judges.  We  were  getting  along  fine.  Everybody  was 
receiving  oral  argument.  But  then,  of  course,  under  the  impact  of  cir- 
•ciimstances  well  known  to  the  Senate  and  the  House  of  Representatives, 
the  caseload  escalated  to  2,500,  2,800,  or  3,000,  depending  on  who  is 
counting  and  how  they  are  counting. 

Although  it  made  absolutely  perfect  sense  in  1891,  I  think  it  is 
contrary  to  all  good  judgment  to  suggGiSt  it  be  left  to  that,  although 
two  of  our  brothers  testified  here  yesterday  that  they  wanted  it  left 
that  way. 

When  you  consider  that  the  Federal  courts  today  completely 
reorganize  the  State — they  act  in  regard  to  the  election  of  its  legisla- 
tures under  the  one  man,  one  vote  rule;  they  realign  congressional 
districts  under  the  one  man,  one  vote  rule ;  they  take  over  the  opera- 
tion of  penitentiaries  and  mental  hospitals — I  do  not  know  why  we 
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should  not  be  subject  to  tlie  same  changes  when  they  are  necessary.  We 
give  it  to  others.  We  ought  to  be  prepared  to  take  our  own  medicine  if  it 
is  indicated  to  be  the  thing  that  ought  to  be  done. 

Senator  Hruska.  I  followed  your  statement  here  in  the  testimony 
with  a  great  deal  of  interest.  Judge,  and  I  want  to  make  one  obser^'a- 
tion,  ]Mr.  Chairman.  I  think  it  does  recite  in  a  concise  and  under- 
standable form  the  essence  of  the  arguments  and  the  basis  for  a 
division  and  also  the  character  of  the  division  of  the  States.  I  want 
to  thank  you  very  much  for  appearing  here  for  this  purpose,  Judge. 

Judge  Coleman.  Thank  you.  Senator. 

Senator  Burdick.  Judge  Coleman,  you  have  a  very  good  back- 
ground with  your  experience  in  the  legislative  branch  and  now  the 
judicial  branch.  You  have  been  around. 

Judge  CoLEMAx.  I  have  been  the  beneficiary  of  the  kindness  of  some 
mighty  good  people. 

Senator  Burdick.  That  is  why  I  want  to  throw  you  a  curve. 

Judge  Coleman.  All  right,  sir. 

Senator  Burdick.  Which  of  the  two  new  districts  would  carry  the 
name  "Fifth"  ? 

Judge  Coleman.  That  was  brought  up  here  yesterday.  Senator 
Burdick.  I  think  the  Commission  recommended  that  the  fifth — or  that 
the  designation  "Fifth" — remain  with  the  group  east  of  the  river,  but 
by  whatever  name  it  is  called,  it  would  be  all  the  same  to  me,  just  so 
we  get  into  shape  where  we  can  attend  to  our  business.  I  do  not  care 
whether  we  are  called  the  eleventh  or  the  one-hundred  eleventh  as  far 
as  the  name  is  concerned. 

Of  course,  there  is  great  pride,  of  course,  in  the  name  "Fifth." 

Senator  Burdick.  I  asked  that  question  with  a  certain  degree  of 
levity,  but  there  is  still  a  question.  Is  there  any  merit  in  the  "Fifth 
east"  and  the  "Fifth  west  ?" 

Judge  Coleman.  Well,  if  they  are  going  to  be  separate  and  inde- 
pendent circuits,  then  it  should  be  just  that  way. 

We  come  to  these  things.  When  I  was  Governor  of  Mississippi,  for 
example,  I  tried  my  best  to  get  the  legislature  to  reapportion  itself, 
and  it  would  not  do  it.  The  time  came  when  the  Federal  courts  were 
to  do  it  under  the  one  man,  one  vote  rule.  I  live  in  a  small  county  where 
my  people  have  lived  since  1835.  At  one  time  in  the  past  it  had  three 
Members  of  the  House  of  Representatives.  It  got  down  to  one.  Sitting 
on  that  three-judge  court,  I  had  to  combine  Choctaw  with  Webster. 
Now  we  share  one  Representative  with  Webster.  These  changes  just 
have  to  be  made,  and  they  do  come  about.  So,  whatever  number  the 
Congress  assigns  to  us.  I  would  be  happy. 

Senator  Burdick.  Well,  that  leads  to  the  next  quCvStion.  It  was 
suggested  yesterday — mildly  at  least — that  perliaps  the  fifth  remain 
the  fifth  and  have  its  headquarters  in  New  Orleans  across  the  river; 
would  that  work  out  very  well  ? 

Judge  Cole:man.  You  mean  let  both  circuits  have  their  headquarters 
in  New  Orleans? 

Senator  Burdick.  Yes. 

Judge  Coleman.  No,  sir,  I  do  not  think  it  would  work.  That  would 
be_  very  much  like  having  two  families  in  the  same  house.  I  do  not 
think  so. 


133 

I  suppose — although  again  I  am  sure  the  Senators  and  Congressmen 
would  have  a  great  deal  to  say  about  this — but  logically,  I  suppose  the 
circuit  east  of  the  river  would  have  its  headquarters  in  Atlanta  because 
they  have  a  new  building  under  construction  there  now  which  would 
furnish  housing  and  all.  But  regardless  of  what  i-ooni  we  meet  in  or 
what  house  or  what  city  we  meet  in,  we  need  to  get  some  room  in  which 
to  realh'  operate. 

Senator  Burdick.  I  understand  that  this  is  just  a  side  issue.  But  I 
think  we  need  a  little  guidance  from  our  judges. 

Judiore  Coleman.  If  I  had  anvthing  to  do  with  it,  I  would  not 
suggest  that  both  circuits  be  housed  in  New  Orleans. 

Senator  Burdick.  Yesterday  we  heard  a  considerable  amouPxt  of 
testimony  from  the  other  judges  that  there  are  some  innovations  that 
we  could  ado]3t — pome  procedures  we  could  adopt — tliat  would  save 
us  time.  We  heard  about  the  screening  process,  the  limiting  of  oral 
arguments  and  so  forth.  Do  you  think  there  is  considerable  amomit 
of  judge  time  to  be  gained  by  such  procedures  in  the  future? 

Judge  Coleman.  Senator  Burdick,  when  screening  first  came  up 
and  was  presented  to  our  court,  there  were  only  two  judges  on  the 
court  who  voted  against  adopting  the  procedure.  Judge  Wisdom  and 
myself.  I  voted  against  adopting  screening  to  start  with  because  I  am 
just  a  great  believer  in  oral  argument.  I  came  up  in  a  country  where 
oral  argument  is  a  strong  tradition. 

I  have  seen  cases,  sir,  since  I  have  been  on  the  fifth  circuit,  where 
we  have  read  the  briefs,  you  know,  in  advance  and  tried  to  familiarize 
ourselves  with  the  cases,  in  which  I  have  had  my  preliminary  opin- 
ions changed  completely  by  what  I  heard  at  oral  argument.  There 
are  manv  cases  of  such  complexity  and  intricacy  that  you  need  it. 
But  I  also  agree  with  your  remark  yesterday  that  there  are  many, 
many  cases  where  oral  argument  is  just  not  going  to  help  anything 
at  all,  particularly  in  criminal  cases. 

We  have  appeal  after  appeal  now  under  the  Criminal  Justice  Act. 
All  the  lawyers  appeal  because  they  do  not  want  to  be  charged  with 
incompetency  of  representation  or  inadequate  i-ej^resentation.  A  man 
files  a  post  conviction  motion  alleging  that,  "my  lawyer  did  not  even 
go  down  and  argue  my  case  on  my  behalf,  and  if  he  had  done  so  the 
result  might  be  otherwise."  If  you  have  oral  argument  as  a  right  to 
everybody,  they  are  certainly  going  to  use  it.  If  you  allot  one  hour 
to  each  case  that  will  give  you  an  idea  of  the  time  to  be  consumed. 
So  there  are  cases  that  can  be  disposed  of  with  perfect  justice  with- 
out hearing  any  argmnent. 

I  always  liked  to  rest  my  case  on  a  brief  when  I  was  practicing  law. 
If  I  could  not  put  it  down  on  paper  in  plain,  concise  language  suf- 
ficient to  impress  the  judge,  I  knew  I  was  not  going  to  impress  him 
when  I  got  up  there  to  talk  face  to  face.  I  remember  one  landmark 
case  that  I  happened  to  be  counsel  on  in  about  1961  or  1962  where 
we  completely  changed  the  law  of  the  Uiiited  States  on  contingent  fees 
for  informers.  I  was  representing  the  defendant.  The  fifth  circuit  re- 
versed the  conviction.  I  filed  a  brief.  I  did  not  go  to  oral  argument 
at  all. 

But  I  do  think  maj^be  after  sitting  hero  and  listening  yesterday — • 
and  from  what  I  have  heard  here — maybe  we  could  use  procedures 
where  oral  argument  is  denied  by  giving  reasons  why  it  is  denied  and 


134 

ftliat  would  let  the  people  know  why  we  had  not  taken  their  tmie  or 
^iexpense  to  come  to  court  to  make  an  oral  presentation. 

Xow,  so  far  as  the  Rule  21  cases  are  concerned,  where  we  say  affirmed 
■without  further  comment,  that  has  been  the  practice  in  the  Supreme 
'Court  of  Mississippi  for  over  50  years.  I  have  taken  appeals  to  the 
Supreme  Court  of  ]Mississippi — of  course,  we  have  always  had  oral 
--argument  and  still  do,  but  when  they  came  down  with  an  opinion  "per 
'Curiam  affirmed,"  no  comment,  I  knew  the  judges  thought  I  had  not 
(brought  a  very  good  appeal.  I  did  not  need  any  further  elaboration. 

Actually,  when  a  lawyer  gets  an  opinion  from  the  fifth  circuit, 
maybe  50  pages  long,  all  he  looks  at  first  is  to  see  how  it  came  out, 
what  are  the  results,  what  happened  to  me.  If  he  lost,  why,  the  reasons 
do  not  really  make  any  difference,  you  know.  But  the  reasons  do  make 
a  lot  of  difference  when  you  are  setting  precedents,  laying  out  guidance 
for  future  cases,  and  there  are  many  cases  in  which  there  should  be 
written  opinions. 

I  believe  last  year  we  produced  over  100  opinions  per  judge,  per 
(Curiam  or  signed,  and  I  think  the  closest  thing  to  it  anywhere  in  the 
".United  States  was  maybe  60  in  some  other  circuit.  Writing  for  the 
sake  of  writing  is  not  helping  an^^thing.  I  am  appalled  by  the  fact, 
really,  that  when  I  got  on  the  fifth  circuit  in  1965  we  were  at  only 
about  volume  350  Federal  2d  in  the  Federal  reporter  system,  and 
now.  in  that  9  years,  we  are  up  past  volume  500.  In  9  years  we  have 
^produced  over  150  volumes  of  Federal  reports,  just  from  the  courts  of 
japj3oal. 

Senator  Bltrdick.  Not  only  that,  but  the  size  of  the  books  is  increas- 
ing, and  the  cost  is  getting  more  and  more  expensive. 

Judge  Coleman.  Xot  only  that,  but  when  you  try  to  study  some- 
thing to  find  out  what  has  to  be  done  with  it,  you  have  a  haystack  to 
work  youi'self  through,  and  much  of  it  is  repetitive. 

So.  I  think  judging  is  an  art  instead  of  a  science,  and  if  a  man  puts 
himself  in  a  lawyer's  shoes — and  all  judges  have  been  lawyers — we 
can  take  care  of  those  problems  all  right. 

Senator  Burdick.  You  have  put  your  finger  on  one  very  important 
facet  here.  You  say  that  a  lawyer  for  a  criminal,  just  to  protect  himself, 
has  to  appeal,  regardless  of  merit  as  to  his  client,  and  if  he  goes  through 
with  an  appeal  without  merit,  there  has  to  be  some  way  to  dispose  of 
that. 

Judge  Coleman.  Well,  sir,  it  worries  me  that  a  lawyer  is  expected  to 
file  an  appeal  that  he  laiows  has  no  merit.  That  leaves  me  with  a  feeling 
that  the  profession  is  being  prostituted,  for  lack  of  a  better  word.  A 
lawyer  is  supposed  to  be  specially  trained,  and  he  is  supposed  to  Ivuow 
■what  is  best  for  his  client.  Presumably,  that  is  what  the  Constitution 
guarantees  in  the  right  to  counsel.  I  have  sat  down  with  many  a  man 
and  said,  "Now^,  we  could  appeal.  We  can  delay  matters  with  many 
appeals,  as  you  well  know.  We  can  do  this,  we  can  do  that."  But  I 
never  did  think  it  helped  my  professional  reputation  to  file  appeals 
only  to  lose  them.  It  certainly  does  not  help  a  man  who  is  faced  with 
serving  a  term  in  prison  to  let  him  think  he  might  get  out  when  you 
know  good  and  well  he  is  not  going  to  get  out,  for  one  day  down  comes 
the  decision,  and  he  is  no  better  off  than  he  would  have  been  without 
an  appeal.  I  think  the  law  has  slipped  into  a  status  where,  if  the  fifth 
circuit  affirms  a  man's  conviction,  then  he  has  to  be  informed,  and,  if 
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lie  wants  it  done,  the  lawyer  has  to  file  a  petition  for  certiorari  for  him. 
That  is  the  law,  and  I  am  going  to  follow  the  law  as  far  as  1  know  iiow, 
but  it  seems  to  me  that  is  "using  a  lawyer,"'  I  guess,  for  lack  of  a  hotter 
term. 

Senator  Burdick.  Well,  noAv,  you  said  a  moment  ago  that  you  oppose 
the  elimination  of  these  oral  arguments  to  the  extent  they  are  jiow 
eliminated.  Have  3'ou  come  to  the  point  where  you  believe  they  have" 
merit,  providing,  of  course,  one  judge  out  of  the  three  assigned  to  the 
case  has  a  right  to  demand  oral  argument? 

Judge  Coleman.  Well,  I  would  hope.  Senator  Burdick,  if  Congress^ 
allowed  these  circuits  to  be  realigned,  we  could  then  take  a  fresh  look- 
at  the  whole  thing.  I  know  there  are  cases  that  ought  not  to  be  argued. 
under  any  circumstances,  and  I  would  adhere  to  that  view.  On  the* 
other  hand,  our  present  system  is  that  these  cases  come  down  by 
numerical  rote.  No  judge  knows  what  he  is  going  to  get.  Nobody  else 
knows  wliat  he  is  going  to  get,  "We  have  a  calendai-  judge  wlio  sots  up  a 
calendar  without  knowing  who  is  going  to  sit,  and  the  chief  judge 
constitutes  a  calendar.  That  is  to  preserve  impartiality  and  all  that. 

Take  the  screening  procedure.  I  do  my  own  screening.  I  do  not  leave? 
it  up  to  my  law  clerks.  Law  clerks  are  very  helpful  people,  oud  it 
would  be  very  hard  to  get  along  without  them,  but  I  also  tliink  it  is 
useless  to  expect  a  man  fresh  out  of  law  school  to  do  with  these  things 
what  a  judge  would  do  with  the  appropriate  experience  under  his 
belt.  Therefore,  I  do  my  own  screening.  I  look  at  it  and  I  see  very 
quickly,  sometimes,  that  a  case  deserves  an  hou.r's  argument.  All  T  do 
is  check  the  folder  and  send  it  back  to  the  clerk  and  it  goes  to  the  oral 
argument  calendar.  In  other  cases,  they  do  not  merit  oi-al  ai-gumont.  At 
the  present  time,  I  am  on  the  screening  panel  of  Judges  Dyer  and 
Koney.  "We  change  panels  every  year,  or  thereabouts.  I  send  a  case  to 
Judge  Dyer,  and  if  he  agrees,  it  goes  to  Judge  Roney.  Then  it  comes 
back  to  me  and  I  prejiare  the  per  curiam  or  whatever.  We  do  not  decide 
anything  on  a  summary  calendar  miloss  it  is  just  so  open  and  shut 
that  there  is  no  room  for  argument  about  it. 

Well,  with  all  of  that,  in  the  time  we  spend  doing  those  things  I 
think  we  could  hear  a  lot  of  argument.  Say  you  allow  a  man  20  min- 
utes to  argue,  you  Avill  spend  that  nuich  on  the  screening.  So.  I  would 
hope,  if  we  get  the  circuits  divided,  we  would  not  be  standing  under 
a  mountain  all  the  time  and  we  could  go  back  and  largely  roinvigorate 
oral  argument,  or  at  least  grant  oral  ar-gumont  in  all  of  the  cases- 
where,  if  I  were  the  lawyer.  I  would  say,  "I  sure  would  like  to  talk  to 
the  judge  for  15  minutes  about  this  one." 

Senator  Bikdick.  Yesterday  Ave  heard  testimony  from  Judges 
Brown  and  Wisdom  that  we  would  have  to  sjilit  the  circuits  again 
in  the  future,  and  this  could  go  on  and  on  and  on.  My  question  is :  As 
long  as  one  member  of  the  i^anel  to  which  the  case  has  been  assigned^. 
after  he  has  read  the  briefs,  asks  for  an  oral  argument,  is  that  not 
sufficient  ? 

Judge  CoLEMAX.  That  is  the  present  situation,  Sonat!)r  Burdiclc 
Any  one  of  the  three  can  put  it  on  the  oi-al  argument  calendar,  and 
we  do.  If  we  agree  it  does  not  deserve  it,  we  still  have  to  aj-ree  on  wluit 
is  done  with  it.  Sometimes  at  that  point  we  dis:;gree.  Then  it  goes 
to  the  oral  argument  calendar.  So  that  is  a  safeguard,  I  think. 
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I  must  say  that,  in  all  candor,  I  do  not  know  of  any  injustices  that 
liave  been  caused  by  the  summary  calendar  procedure. 

By  the  same  token,  of  course,  the  lawyers  now  who  appeared  before 
Senator  Hruska  and  Mr.  Westphal  and  others  in  Jackson,  complained 
about  limiting  oral  argument.  My  own  propensity,  as  I  have  just  in- 
dicated, would  be  to  give  them  all  we  can,  as  far  as  we  can  without 
just  wasting  judicial  time.  It  costs  the  United  States  a  lot  of  money 
to  have  these  cases  decided.  When  you  think  about  the  judicial  salaries 
and  the  cost  of  supporting  personnel  and  travel  and  all  that,  there  is 
no  telling  what  each  case  costs. 

Senator  Burdick.  Well,  I  can  give  you  one  experience.  I'll  just 
take  another  minute  or  two  here.  In  the  first  case  I  had  as  a  young 
lawyer,  I  did  it  in  a  hurrj^;  I  proved  it  up  in  about  5  or  10  minutes 
and  went  to  the  back  of  the  courtroom.  Just  as  I  was  leaving  the  court- 
i-oom,  one  of  the  older  lawyers  tapped  me  on  the  shoulder  and  said, 
"Not  a  very  good  job,  young  man."  And  I  said,  ""\^niat  is  the  matter; 
didn't  I  do  it  right?''  He  said,  "Yes,  sir,  but  take  more  time,  take 
more  time.'* 

Judge  CoLEMAx.  "Do  not  make  it  look  too  simple." 

Senator  Buroick.  I  am  just  wondering  if  all  these  appeals  are  not 
for  that  same  purpose. 

Judge  CoLEMAX.  Well,  I  just  wish  it  were  possible  for  all  of  the 
Senators  and  Congressmen- — it  is  not  j^ossible  under  the  separation  of 
powers — but  I  wish  it  were  possible  for  them  to  sit  with  us  and  see 
these  problems  for  themselves.  We  can  find  out  what  you  are  doing. 
We  call  read  the  Congressional  Record,  keep  up  with  every  word  that 
is  said,  keep  up  with  the  committee  reports,  and  read  the  papers,  but  I 
wish  it  were  possible  for  the  lawmakers  of  this  country  to  be  able  to 
sit  with  the  court  just  for  2  or  3  clays — especially  the  lawyer 
members ;  it  may  not  he  of  much  interest  to  those  who  are  not  lawyers — 
and  I  am  sure  it  would  be  as  revealing  to  them  as  it  was  to  me  when  I 
first  got  to  the  court.,  even  though  I  had  had  other  judicial  experience. 

Senator  Burdick.  Are  there  other  procedures  that  you  would  recom- 
mend that  might  preveiit  what  Judge  Wisdom  and  Judge  Brown  fear 
might  hap])cn  in  a  few  years  ?  Do  you  have  any  other  suggestions  for 
saving  the  j  udges'  time  ? 

Judge  CoLEMAX'.  Well,  predictions  are  a  very,  very  dangerous  exer- 
cise. It  is  not  given  to  anybody  to  foretell  the  future.  But  on  the  other 
hand,  I  have  every  confidence,  based  upon  my  past  9  years  on  the 
court — I  was  there  when  we  had  9 ;  I  was  there  when  they  brought 
in  18 ;  I  was  there  when  they  brought  in  15 — I  have  every  conviction 
that  9  men  on  a  court  can  keep  it  going  and  can  do  a  good  job,  and  I 
just  do  not  see  this  proliferation  that  they  see. 

Xow.  the  point  was  made  yesterday  by  INIr.  Westphal  that  maybe  we 
need  11.  I  would  not  quarrel  too  much  with  that,  but  I  would  like  to 
see  us  start  off  with  9  and,  if  it  does  not  get  the'job  done  in  an  ap- 
propriate judicial  manner,  we  can  always  come  back  to  you  and  say  we 
need  two  more. 

Our  present  court  of  15  members  formally  passed  a  resolution.  The 
Administrative  OfHce  was  circulating  the  news  that  we  needed  22 
judges  on  the  fifth  circuit  and  we  all  knew  we  had  reached  the  point 
of  no  return  Avhen  it  comes  to  running  a  court  instead  of  a  convention. 
We  passed  this  resolution  unanimously.  We  do  not  need  any  more 
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judges.  We  do  not  need  more  than  15.  I  think  that  after  you  pass  the 
number  11  the  more  you  go  up,  the  more  you  slow  down.  You  have  more 
people  involved.  You  have  more  people  you  have  to  pass  by.  Our  en 
banc  conferences,  for  example— you  heard  a  great  deal  about  that 
yesterday.  There  is  a  rule,  of  course,  that  when  you  are  in  conference 
you  start  at  the  end  of  the  table  and  go  all  the  way  around.  No  judge 
can  be  stopped.  There  is  no  way  you  can  shut  a  judge  off  when  he  is 
stating  his  views  on  a  case.  With  15  we  can  just  barely  get  it  done.  Then 
jou  have  to  vote  back  up  the  line. 

I  think  that  after  we  passed  11,  Senator,  we  slowed  things  down 
instead  of  speeding  them  up. 

Senator  Burdick.  That  seems  to  be  the  impression  that  I  get  from 
the  testimony.  You  soon  reach  the  point  of  diminishing  returns. 

Judge  Coleman.  Yes,  sir. 

Senator  Burdick.  Any  questions? 

Mr.  Westphal.  I  have  a  few,  Mr.  Chairman. 

Judge,  you  commented  that,  when  a  lawyer  gets  the  opinion  from 
ilie  Appellate  Court,  the  first  thing  he  looks  at  is  that  last  page,  to 
see  whether  it  is  affirmed  or  reversed.  You  indicated  that  it  usually 
does  not  make  much  difference  what  the  court  said. 

Judge  CoLE3iAN.  Not  to  him. 

]Mr.  Westphal.  Well,  I  think  if  he  loses,  it  makes  a  great  deal  of 
difference.  If  he  wins,  it  does  not  make  much  difference;  but  if  he 
loses  that  judgment,  he  has  to  explain  to  his  client. 

Judge  Colemax.  I  have  opened  those  envelopes  many  times  with 
my  heart  in  my  throat. 

JNIr.  Westphal.  You  mentioned.  Judge,  that,  if  there  is  to  be  an 
eastern  four-State  circuit,  it  should  be  headquartered  at  Atlanta? 

Judge  Coleman.  I  say  that  is  a  possibility,  of  course. 

]Mr.  Westphal.  Of  course,  Atlanta  would  be  approximately  at  the 
center  geographically.  Are  there  any  other  places  where  you  think 
that  court  should  be  authorized  to  sit — not  simply  to  satisfy  local 
pride — but  to  lend  some  efficiency  to  court  operations,  in  the  sense 
that  you  could  calendar  a  group  of  cases  from  a  certain  part  of  the 
circuit  in  one  place  and  a  panel  could  go  there,  instead  of  having  all 
counsel  come  to  panels  in  Atlanta  ?  What  are  your  views  on  that  ? 

Judge  Coleman.  That  is  a  very  im]->ortant  question  and  there  are 
many  facets  to  it.  Unfortunately,  under  our  present  setup,  I  have 
seen  lawyers,  because  that  is  the  way  the  calendar  fell,  travel  from 
El  Paso  to  Atlanta  or  Jacksonville  to  argue  a  case,  while  at  the  same 
time  somebody  in  Atlanta  was  going  to  New  Orleans.  I  remember 
one  time  in  Atlanta  the  Assistant  Attorney  General  of  Georgia  had  a 
case  on  our  calendar.  We  called  the  calendar  and  she  did  not  respond, 
and  we  found  out  she  had  gone  to  New  Orleans.  She  had  gone  to 
the  wrong  place. 

Of  course,  you  have  the  expense  item  involved,  too.  It  is  all  a  matter 
of  good  sound  judgment  and  good  practical  administration. 

Now,  I  myself  would  like  to  see  the  court  sit  in  every  State. 

If  I  am  not  trespassing  too  much  on  your  time,  I  want  to  give  a  very 
impressive  example.  The  fifth  circuit  had  never  sat  in  Jackson,  Miss., 
when  I  was  appointed  to  the  court.  We  had  plenty  of  business  from 
Mississippi,  but  the  judges  were  not  sitting  in  Mississippi.  I  asked  the 
judges,  "why  do  you  sit  in  all  of  the  other  five  States,  but  not  in 


138 

Mississippi?"  They  said,  "Well,  we  have  never  been  asked  to  sit  in 
Jackson,  Miss."  I  said,  ''Well,  I  am  asking  you  now.  I  think  it  would 
be  good  for  the  public  upon  whose  lives  you  have  such  a  heavy  impact,, 
to  see  you  and  hear  you."  They  said,  "We  w^ill  do  it."  They  came.  We 
went  up  and  called  upon  the  Supreme  Court  of  Mississippi  in  a  body. 
They  came  down  the  next  day  and  called  upon  us.  There  was  some 
State-Federal  cooperation  and  community  of  spirit  there  that,  in  my 
opinion,  did  a  lot  of  good  for  the  cause  of  justice. 

So  I  would  say  that  where  we  sit  should  be  left  to  the  judicial 
council  once  we  are  organized.  We  should  leave  it  to  the  members  of 
the  judicial  council  to  determine  that  based  on  all  they  know.  Although 
I  mentioned  Atlanta  a  while  ago,  I  personally  do  not  care  where  you 
put  the  headquarters.  What  I  want  is  a  court  where  we  can  get  out 
from  under  some  of  this  terriiic  caseload  and  have  a  little  time  to  re- 
flect, think,  study,  and  maybe  take  a  second  look  at  cases  we  do  not 
have  time  to  take  second  looks  at  now. 

Mr.  Westphal.  You  have  suggested  that  Atlanta  would  be  the 
principal  headquarters  of  that  new  court,  but  you  think  the  other 
places  where  they  sit  should  be  left  to  the  discretion  of  the  council.  I 
think  it  is  customary  for  the  Congress  to  write  into  the  creating  legis- 
lation the  places  in  which  the  court  is  authorized  to  sit.  always  giving- 
the  court  discretionary  powei-  to  sit  wherever  the  exigencies  of  a  par- 
ticular situation  may  from  time  to  time  require.  I  take  it,  your  feeling 
is  that  a  court  should  sit  in  practically  every  State  in  a  circuit  ? 

Judge  Coleman.  The  statute  under  which  we  o])erate  says  we  shall 
hold  one  term  in  Montgomery,  Ala.,  one  in  Fort  Worth,  Tex.,  and  one 
in  New  Orleans.  We  have  not  been  holding  those  terms  in  Fort  Worth 
and  Montgomery.  There  has  not  been  a  necessity  for  it.  The  chief  judge 
knows  some  procedure  through  which  he  can  eliminate  such  sittings. 

We  have  sat  frequently  and  regularly  in  Houston,  Tex.,  ever  since 
I  have  been  on  this  court.  Until  the  last  year  or  so  there  was  not  any- 
thing in  the  statute  about  doing  that.  I  think  the  statute  as  presently 
dra^vn,  says,  "and  such  other  places  as  the  council  may  direct."  I  am 
not,  however,  certain  of  that. 

Mr.  Westphal.  Has  the  existing  circuit  ever  sat  in  Florida  ? 

Judge  Coleman.  Yes,  sir,  we  have,  at  Jacksonville.  We  sit  there 
regularly.  I  am  going  to  be  sitting  in  Jacksonville  in  about  the  third 
sitting  from  now. 

Mr.  Westphal.  If  the  new  circuit  is  formed,  should  Jackson\dlle 
be  an  authorized  place? 

Judge  Coleman.  I  would  rather  see  what  the  circuit  judges  from 
Florida  say  about  that.  They  know  more  about  the  facilities  and  so 
forth  and  so  on. 

Mr.  Westphal.  Florida  generated,  last  year,  600  appeals  which 
would  be  by  far  the  largest  volume  of  appeals  originating  from  any 
of  the  four  States. 

Judge  Coleman.  Yes,  sir. 

Mr.  Westphal.  I  assume  that  a  good  share  of  those  appeals  come 
from  the  southern  or  uiiddle  districts  of  Florida  ? 

Judge  Coleman.  I  believe  you  only  have  about — you  have  the  fig- 
ures before  you,  I  am  sure — but  you  only  have  a  very  small  number- 
from  the  northern  district  of  Florida — from  Pensacola  and  Tallahas- 
see— and  then  a  pretty  good  bunch  from  the  middle  district — Jack- 
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sonville,  Orlando,  or  Tampa — and  a  great  nianj'  from  the  sontheni 
district.  That  is  why  I  thought,  if  the  committee  is  interested,  I  am 
sure  Judges  Dyer,  Simi3son,  and  Koney  would  be  willing  to  state  tlieir 
views.  I  just  do  not  feel  qualified  to  say  what  ought  to  be  done  about 
Florida. 

]Mr.  Westphal.  On  the  other  hand,  it  has  been  suggested  that  there 
is  a  great  deal  more  efficiency  in  a  court  of  appeals — that  is,  efficiency 
insofar  as  conservation  of  judge  time — if  the  judges  of  that  court  are 
all  headquartered  at  the  principal  place  where  the  circuit  holds  court. 
The  second  circuit,  because  of  its  favorable  geography,  in  fact  oper- 
ates that  way.  The  seventh  circuit  is  now  at  the  point  where  all  of  its 
judges  live  in  Chicago  and  its  suburbs.  But  in  most  of  the  other  cir- 
cuits, even  though  the  court,  may  sit  in  one  principal  place,  such  as 
the  eighth  circuit  sitting  in  St.  Louis,  nevertheless,  once  they  get 
through  with  sittings  the  judges  scatter  back  to  their  own  home  States. 
Now,  do  you  have  any  particular  views  on  the  possibility  of  having  all 
hearings  held  only  at  the  headquarters  of  the  court  ?  I  understand  the 
fifth  circuit  in  the  last  two  calendar  years.  I  believe,  has  tried  having 
all  panels  sit  in  New  Orleans  at  substantially  the  same  period  of  time. 
What  views  do  you  have  on  that  issue  ? 

Judge  Coleman.  We  have  been  trying  to  sit  in  New  Orleans  most 
of  the  time  deliberately  because  the  building  has  been  refurbished  and 
redone,  and  all  the  judges  have  individual  chambers  there  where  they 
can  work  and  so  on. 

Generally,  we  start  a  session  on  Monday  morning.  I  drive  down  on 
Sunday  afternoon.  The  court  adjourns  on  Friday,  say  at  2  o'clock, 
and  I  am  home  by  dark.  I  do  not  think  that  presents  any  real 
problem. 

Mr.  Westphal.  If  the  judges  live  further  from  New  Orleans  it  is 
a  different  matter. 

Judge  Coleman.  Well,  those  who  live  farthest  aAvay,  of  course,  will 
probably  get  on  a  plane  and  be  there  more  quickly  than  I  can  get  to 
Ackerman  in  an  automobile.  You  can  fly  to  New  Orleans  pretty 
quickly  in  the  fifth  circuit. 

Mr.  Westphal.  You  say  that  there  is  a  new  Federal  courthouse — - 
or  at  least  a  new  Federal  building  with  facilities  in  it  for  the  courts — 
being  built  in  Atlanta.  Do  you,  or  Mr.  Reese,  the  circuit  executive  who 
is  present  in  the  hearing  room,  happen  to  know  how  far  along  that 
construction  is?  Have  they  actually  started  construction  of  the 
building  ? 

Judge  Coleman.  No,  sir.  Judge  Griffin  Bell  would  know  about  that, 
of  course,  because  he  lives  in  Atlanta.  I  understand  that  the  Congress 
has  authorized  it  and  funded  it.  Now,  how  far  along  it  is  I  do  not 
know,  but  it  is  l^eing  built  where  the  old  Union  Station  used  to  be. 

Mr.  Reese  informs  me  that  construction  has  not  started  on  it  yet. 

Mr.  Westphal.  Well,  it  would  help  if  we  knew  just  what  stage  we 
are  at.  If  a  circuit  court  is  going  to  be  headquartered  in  that  facility, 
and  if  that  facility  is  still  on  the  drawing  board,  so  to  speak,  there  may 
be  the  opportunity  for  GSA  to  make  some  changes  in  the  plan,  so 
that  the  facilities  that  are  erected  will  be  appropriate  for  use  by  the 
circuit  court,  especially  one  which  would  have  nine  judges,  and  espe- 
cially if  those  nine  judges  were  ultimately  to  have  their  official  cham- 
bers in  Atlanta.  I  think  my  question  is,  "how  far  along  is  that  Atlanta 
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TDuildins;?'"  On  the  drawing' — do  you  have  anv  information  on  that? 

Judge  Coleman.  Perhaps  Mr.  Reese  can  answer  that. 

Mr.  Reese.  Mr.  Westphal,  as  I  understand  it,  the  plans  have  been 
completed  for  a  new  Federal  building.  Those  plans,  architectural 
drawings,  are  in  the  hands  of  the  General  Services  Administration. 
The  plans  provide  for  courtrooms  for  a  circuit  court  of  appeals  and 
for  chambers  for  the  judges  of  such  a  court. 

Mr.  Westphal.  How  many  courtrooms  and  how  many  chambers? 
Do  you  have  an  idea  ? 

Mr.  Reese.  No,  I  could  only  estimate.  I  can  provide  that  informa- 
tion later. 

Mr.  Westphal.  Could  you  provide  that  in  letter  form,  addressed 
to  the  committee?  We  will  need  to  know  how  many  courtrooms  are 
provided,  whether  any  of  the  courtrooms  are  of  such  size  that  they 
would  be  used  for  en  banc  purposes  by  a  bench  of  9  or  11,  and  how 
many  chamliers  are  contemplated  in  that  structure.  We  would  also 
be  interested  in  knowing  whether  they  have  put  the  contract  out  for 
bids,  and  whether  they  have  accepted  any  bids — in  other  words,  at 
just  what  stage  is  GSA  now  and  what  is  their  timetable  for  putting 
it  out  on  bids,  if  they  have  not  already  done  so.  This  all  becomes  of 
some  concern,  because  if  the  circuit  court  does  not  have  proper  facil- 
ities it  labors  under  a  handicap  that  Ave  certainly  would  not  want  to 
impose  on  anybody. 

judge  Coleman.  I  think,  from  what  I  have  heard,  that  I  would 
like  to  suggest,  if  it  is  agreeable  to  you.  that  Mr.  Reese  be  asked  to 
confer  with  Judge  Griffin  Bell  about  this,  because  he  is  the  resident 
circuit  judge  in  active  service  at  Atlanta.  I  think  I  have  heard  Judge 
Bell  sav  that  this  is  to  be  a  33-story  building  at  the  site  of 
the  old  Union  Station,  which  has  since  been  abandoned,  that  it  would 
have  more  adequate  space  for  the  court  of  appeals,  if  there  were  to  be 
a  new  circuit.  But  if  you  wish,  I  am  sure  Judge  Bell  would  be  glad  to 
write  you  about  that. 

Mr.  Westphal.  It  would  perhaps  be  more  convenient  if  Mr.  Reese 
could  act  as  the  intermediary  and  furnish  that  information.  The 
reason  I  am  making  that  request,  rather  than  having  the  subcommit- 
tee staff  try  to  get  that  information  directly  from  GSA,  is  that  I 
understand  it  is  customary  for  GSA  to  consult  the  local  representa- 
tives of  the  judicial  branch  if  they  are  planning  any  judicial  facilities. 

yir.  Reese.  I  will  be  ha]:)py  to  do  so,  Mr.  Westphal. 

]Mr.  Westph.\l.  Thank  you. 

[The  requested  information  is  contained  in  the  letter  of  Novem- 
ber 5. 1974,  which  follows :] 

U.S.  Court  op  Appeals. 

Fifth  .Txjdicial  Circttit. 
New  Orleans,  La.,  Novembers,  197^. 
Mr.  William  P.  We.stphal. 

Chief  Counsel.  Subcommittee  on  Improvements  in  Judicial  Machinery,  Dirksen 
Office  Building,  Washington,  B.C. 

Dear  Mr.  Westph.^l  :  When  the  Subcommittee  on  Improvements  in  .Judicial 
Machinery  of  the  Committee  on  the  .Judiciary  of  the  United  States  Senate  was 
hearing  testimony,  from  several  of  the  active  .iudges  of  this  Circuit,  on  the  prob- 
lem of  circuit  realignment.  I  was  present  in  the  hearing  room  and  was  requestetl 
to  furnish  the  Subcommittee  a  current  status  report  on  the  court  of  appeals 
facilities  now  available  and  those  planned  for  the  new  U.S.  Courthouse  in  At- 
lanta, Georgia.  There  follows  the  information  you  requested. 


141 

FACILITIES    NOW   AVAILABLE 

One  courtroom  with  a  three-judge  bench  (also  used  by  the  district  court), 
Two  resident  .iudges'  suites,  and 
Two  non-resident  judges'  suites. 

FACILITIES    PLANNED 

One  large  courtroom  with  a  15-judge  bench. 

Two  regular  courtrooms,  each  with  three-judge  bench, 

'I" wo  resident  judges'  suites, 

Eight  non-resident  judges'  suites, 

A  central  library, 

Two  judges'  conference  rooms. 

Court  clerli's  space, 

E.viiansion  space  for  five  non-resident  judges'  suites,  and 

Exi>ansion  space  for  the  court  clerk. 

STATUS    OF    FACILITIES    PLANNED 

Plans  and  specifications  were  completed  in  July  1974.  Construction  bids  can  be 
solicited  by  tiie  General  Services  Administration  (GSA)  as  soon  as  cui'rent  fund- 
ing problems  ai-e  resolved.  As  originally  approved  l)y  Congress,  GSA  was  author- 
ized to  spend  about  27  million  dollars.  It  is  now  estimated  that  the  cost  will  be  in 
excess  of  60  million  dollars  and  it  will  be  necessary  for  Congress  to  autliorize  a 
higher  cost  limitation  before  a  construction  contract  may  be  awarded. 

The  site  has  been  selected  and  GSA  has  an  option  to  purchase  it. 

SUMMAEY 

In  summary,  adequate  facilities  for  a  court  of  appeals  headquarters  are 
planned  in  the  new  building  in  Atlanta.  If  Atlanta  is  established  as  a  lieadquar- 
rers  point  l>efore  the  new  building  is  completed,  sufficient  space  is  available  in  the 
current  building  to  satisfy  an  interim  operation. 

Hopefully,  thisi  gives  you  tlie  desired  information ;  if  not,  however,  please  let 
nie  know  what  else  you  \\ish  to  have. 
With  l<ind  regards,  I  am 
Sincerely, 

Thomas  H.  Reese. 

^Ir.  "Westpiial.  Jiido-e  Coleman,  I  ha^-e  no  desire  to  rim  through  the 
complete  questioning  that  I  posed  to  Judge  Gewin  yesterday — I  be- 
lieve you  were  present  in  the  hearing  room  and  heard  that- — but  I  am 
just  a  little  bit  troubled  by  your  assertion,  early  in  your  testimony, 
tliat  it  would  not  be  necessary  to  appoint  more  judges,  because  those 
four  States  would  already  have  their  nine.  You  later  modified  that 
to  say  that  you  really  do  not  have  any  objection  to  10  or  11,  but  you 
thought  you  would  like  to  start  with  9  because  you  could  always  ask 
Congress  to  authorize  more  if  9  could  not  handle  it.  I  believe  that  is  a 
fair  summary  of  what  you  said,  isn't  it  ? 

Judge  Coleman,  Yes,  sir,  that  is  right. 

]Mr.  Westpiial.  Now,  this  is  a  matter  of  some  concern  in  the  sub- 
committee's consideration  of  this  problem  concerning  the  fifth  circuit, 
because,  as  of  June  30,  1974,  the  fifth  circuit  had  pending  2,310  cases, 
which  is  almost  a  full  year's  filings.  Other  studies  indicate  that,  on 
the  average,  for  a  case  which  receives  the  full-blown  treatment  of  oral 
argument  and  a  full  signed  opinion,  it  takes  an  aA'erage  of  349  days 
from  the  date  the  notice  of  appeal  is  filed  until  the  opinion  is  released. 

Judge  Cole:max.  What  are  the  statistics  between  the  time  the  case 
is  ready  for  our  consideration  and  the  time  it  is  decided? 

:Mr.  Westpiial.  189  days. 

Judge  CoLEMAx.  Between  the  time  it  is  ready  and  decided  ? 
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Mr.  "Westphal.  Yes'.  between  the  time  the  last  brief  is  filed  and  the 
case  is  decided  by  the  court.  I  am  talking  now  about  a  case  that  is 
decided  b,v  a  full-blown  signed  opinion  after  oral  argument.  From  the 
time  counsel  have  completed  their  work — getting  that  last  brief  and 
BA^erything  filed — to  the  day  an  opinion  emanates  from  the  fifth  cir- 
cuit court  takes  an  average  of  189  days,  which  is  a  considerable  period 
of  time,  on  the  average,  when  we  compare  it  to  some  circuits  that  do 
not  have  the  problems  of  such  overwhelming  caseloads.  I  mean  this 
as  no  criticism  of  the  effort  made  by  your  15  judges. 

Judge  Coleman.  I  understand. 

Mr.  Westphal.  I  am  just  mentioning  that  as  a  circumstance.  But 
the  subcommittee  would  like  to  see  you  have  sufficient  manpower  and 
resources  so  that  these  time  factors  can  be  shortened  somewhat. 

Judge  Coleman.  I  strongly  susj^ect  that  if  a  real  study  were  made  it 
would  be  found  out  that  a  great  many  of  these  189  days  are  due  to  the 
extremely  large  number  of  judges  who  have  to  pai+icipate  in  what 
finally  becomes  a  final  judgment,  because  you  nearly  always  get  a  pe- 
tition for  rehearing  en  banc.  Then  that  has  to  be  circulated  and  all 
that. 

Mr.  Westphal.  This  would  not  include  any  time  consumed ■ 

Judge  Coleman.  This  is  just  from  the  time  the  fir^t  opinion  comes 
down. 

Mr.  Westphal.  In  any  event,  the  point  of  my  question  is  this.  The 
fifth  circuit  now  has  a  pending  caseload  of  2,300  cases.  Were  we  to- 
come  up  with  a  new  circuit,  that  new  circuit  for  four  States  would 
have  53  percent  of  the  new  filings,  so.  I  am  just  assuming  that  they 
would  also  get  53  percent  of  the  pending  cases.  You  would  then  have 
a  considerable  number  of  pending  cases,  not  all  of  which  can  be  re- 
garded as  a  backlog,  of  course.  So  I  just  have  some  doubt  in  my  mind — 
as  we  get  into  a  refined  statistical  analysis  related  to  the  workload  of 
the  nine  judges  in  a  four-State  circuit,  whether  we  may  not  come  to  the 
conclusion  that,  in  order  to  give  that  new  circuit,  not  only  a  fighting- 
chance  to  keep  up  with  tlie  current  incoming  rases,  but  also  a  chance  to 
whittle  down  their  so-called  backlog  and  eventually  achieve  some  better 
timeframe  on  this  overall  time  from  notice  of  appeal  to  when  the 
opinion  comes  out.  or  from  last  brief  to  when  the  opinion  comes  out— 
I  am  iu5t  wondering  whether  you  may  not  have  to  start  out  with  10 
or  11  judges  in  order  to  have  that  opportunity. 

Judge  Coleman.  Well,  I  should  think  we  ought  to  start  with  an  un- 
even number,  either  9  or  11.  I  am  not  here  to  oppose  the  number  11. 
If  you  have  10,  you  are  likely  to  wind  up  Avith  a  lot  of  district  judges 
being  affirmed  by  an  evenly  divided  court,  which  does  not  even  write 
an  opinion  and,  therefore,  the  whole  thing  remains  a  mystery. 

Not  being  a  chief  judge  of  the  court.  T  am  not  too  much  involved  in 
these  various  and  sundry  statistical  merhanics  and  operations.  I  have 
been  trying  to  get  mv  opinions  written.  I  will  say  that,  at  this  time.  I 
have  no  opinions  assigned  to  me  that  have  not  been  written  and  filed : 
I  am  ready  to  start,  a  new  court  year  with  a  clean  desk.  I  go  to  my  office 
every  Satnrdav  all  day,  most  of  the  time  on  Sunday  afternoons,  and 
also  at  night  after  supper.  That  does  not  bother  me.  I  grew  up  on  the 
farm.  I  am  just  foolish  enough  to  like  work,  and  being  a  judge  is  just 
like  being  anything  else;  it  has  its  difficulties  and  you  have  to  meet 
them. 
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But  there  is  one  matter  \\iiicli  is  somethino;  of  a  mystery  to  me.  We 
liave  the  States  of  West  Virginia,  Maryland,  Virginia,  North  Caro- 
lina, and  South  Carolina — pretty  good  States,  I  would  think — which 
are  operating  in  the  fourth  circuit  with  only  seven  judges.  Now,  how 
many  States  is  that? 

Senator  Burdick.  I  would  like  to  verify,  at  this  point,  your  opinion. 
Based  upon  the  caseload  that  you  have  now,  if  we  split  the  fifth  circuit 
to  the  east  and  west  of  the  river,  you  believe  that  you  are  going  to 
handle  that  with  nine  judges  ? 

Judge  Coleman.  I  believe  that,  sir.  I  would  not  be  at  all  opposed 
to  putting  11  judges  on  if  the  committee,  in  its  wisdom,  sees  fit  to  do 
that. 

Senator  Burdick.  This  is  your  opinion  ? 

Judge  CoLEMAiSr.  Yes;  my  opinion  is  that  nine  can  do  it.  I  also  have 

the  opinion,  based  on  past  experience,  that  if  you  start  off  with  11, 

it  will  be  just  that  much  sooner  that  you  are  met  with  the  argument 

that  you  should  have  13.  If  9  horses  will  pull  the  wagon  easily,  13  will 

j)ull  it  more  easily. 

Mr.  Westphal.  I  have  no  more  questions. 

Judge  Coleman.  Thank  you  very  much. 

Senator  Burdick.  Thank  you  very  much,  Judge. 

Judge  Coleman.  Thank  you. 

Senator  Bubdick.  Our  next  witness  is  Judge  Clark. 

STATEMENT  OF  JUDGE  CHARLES  CLAEK,  FIFTH  CIRCUIT, 

JACKSON,  MISS. 

Judge  Clark.  Thank  you,  sir. 

Senator  Burdick.  I  just  want  to  let  you  laiow  that  Senator  Hruska 
Ihad  an  engagement  with  the  Appropriations  Committee.  He  wanted 
me  to  express  to  you  that  he  is  sorry  that  he  could  not  be  here  to  hear 
your  testimony,  but  he  will  read  the  printed  transcript. 

Judge  Clark.  Thank  you,  sir. 

Mr.  Chairman,  I,  as  Judge  Coleman,  have  a  prepared  statement 
and  then  I  will  be  glad  to  answer  any  questions  that  are  generated 
by  that  or  that  may  be  directed  to  me. 

Others  have  spoken  to  the  do-or-do-not-divide  issue.  My  remarks 
are  limited  to  the  placement  of  the  State  of  Mississippi  if  this  com- 
mittee decides  that  this  circuit  should  be  divided.  I  favor  a  location  of 
MississiiDpi  into  a  circuit  with  Alabama,  Georgia,  and  Florida.  The 
report  of  the  Commission  on  Revision  of  the  Federal  Court  Appellate 
System  in  December  1973  defined  several  important  criteria.  My  pre- 
pared remarks  are  really  directed  totally  to  that  report. 

The  first  of  the  five  criteria  that  your  Commission  thought  should 
be  controlling  was  that,  where  practical,  circuits  should  be  composed  of 
at  least  three  States,  but  in  no  event  just  one.  Since  Texas  is  geo- 
graphical Iv  a  single  State,  the  Commission  recommended  that  Missis- 
sippi and  Louisiana  be  joined  with  it  into  a  western  circuit;  however, 
Texas  cannot  properly  be  regarded  as  a  single  State  in  any  real  judicial 
or  political  sense.  Its  area  is  greater  than  the  rest  of  the  States  of  the 
fifth  circuit  combined.  Its  population  approximates  that  of  four 
of  the  other  five  States  in  its  total  number,  and  the  population  mix 
contains  Indian,  Negro,  and  Mexican- American  ethnic  groux^s,  all  of 
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significant  size.  It  encompasses  vast  agricultural  and  industrial  enter- 
prises, and  has  seaports  and  an  international  border.  It  generates 
today  more  cases  than  Alabama,  Georgia,  and  Mississippi  combined. 
Only  in  the  sense  of  its  constitutionally  limited  representation  in  the 
U.S.  Senate  can  it  be  said  to  be  on  a  par  with  the  other  States  in  the 
fifth  circuit. 

The  second  criterion  which  the  Commission  weighed  was  that  cir- 
cuits should  not  immediately  require  more  than  nine  active  judges,, 
but  since  the  time  of  the  Commission's  recommendations,  filings  in  the 
fifth  circuit  have  increased  11  percent.  Thus,  if  the  maximum  new 
judge  power  of  nine  per  court  were  assigned  to  both  sections  of  a 
divided  fifth  circuit,  the  average  caseload  of  the  two  divisions  already 
would  be  well  above  the  national  average  which  the  Commission's^ 
report  thought  was  a  goal  that  should  be  sought  to  be  achieved. 

However,  if  five  new  judgeships,  to  make  a  total  of  11  judges,  were 
assigned  to  a  circuit  comprised  of  Texas,  Louisiana,  and  the  Canal 
Zone,  today's  caseload  would  be  safely  below  the  figure  that  the 
Commission  thought  was  desirable,  and  if  two  additional  judgeships 
for  a  total  of  11  were  assigned  to  the  other  side  of  the  division  the 
caseload  there  would  also  be  below  the  national  average. 

The  third  consideration  that  your  Commission  advanced  was  the 
national  character  of  the  resulting  circuits.  It  was  recommended  that. 
to  the  extent  practicable,  the  circuits  contain  States  with  a  diversity 
of  population,  legal,  and  socioeconomic  interests.  It  is  in  this  area  that 
the  placement  of  Mississippi  with  the  States  to  the  east  shows  most 
favorably.  Mississippi  shares  the  mighty  river,  from  which  it  takes  its 
name,  with  Louisiana.  Only  if  Mississippi  is  included  in  an  eastern 
circuit  could  the  river's  regular  generation  of  its  unique  admiralty' 
litigation  be  added  to  the  eastern  circuit. 

Mississippi  is  also  fortunate  enough  to  enjoy  a  very  substantial  oil 
and  gas  production  and  a  refining  industry  within  its  borders.  While 
both  Texas  and  Louisiana  lead  Mississipj^i  in  the  size  of  these  indus- 
tries, the  assignment  of  Mississippi  to  the  eastern  circuit  would  be 
necessary  to  bring  any  significant  amount  of  oil  and  gas  related  litiga- 
tion to  that  circuit.  On  the  other  hand,  the  placement  of  Mississippi 
into  a  western  circuit  with  Texas  and  Louisiana  could  add  no  signif- 
icant dimension  that  the  Commission  sought  to  obtain.  It  would  only 
add  volume. 

The  fourth  and  fifth  considerations  of  the  Commission,  which  were- 
marginal  interference  and  the  inclusion  of  noncon<^ic:uous  States,  ai'e 
not  pertinent  to  any  proposed  division  that  would  be  made  of  the- 
fifth  circuit  within  itself. 

Because  past  experience  has  shown  it  to  be  a  far  more  acr>urate 
barometer  of  judicial  forecasts  than  the  Administrative  Office  fio-nres 
used  by  the  Commission,  our  clerk  maintains  his  record  of  filings,, 
which  doe^  not  separately  count  cross  appeals  and  which  includes  the 
actual  number  of  ao-ency  review  cases  assigned  to  the  States  where  the 
cases  originate,  rather  t^an  projecting  the  estimate  of  such  cases  based 
on  an  overall  percentage.  When  the  current,  more  accurate  figui'es- 
of  the  fifth  circuit  are  used,  they  show  that  dividing  the  present 
circuit  between  ]\[ississippi  and  Louisiana  would  result  in  the  best 
possible  balance  for  iiow  and  also  for  the  future.  The  difference  in 
appellate  filings  today  would  be  less  than  2  percent,  and  the  faster 
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growing  western  side  of  the  division  would  eliminate  this  difference  in 
the  immediate  future. 

As  Judge  Coleman  has  so  aptly  put  it,  Mississippi  has  a  historical 
kinship  with  Alabama,  Georgia,  and  Florida.  It  has  a  particularly 
close  affinity  with  Alabama,  its  mirror-image  twin,  which  not  onh*  is 
I'ooted  in  the  past,  but  is  also  cemented  into  the  foreseeable  future. 
The  U.S.  Corps  of  Engineers  is  presently  constructing  a  gigantic 
water  highway  which  angles  across  the  border  between  Alabama  and 
Mississif)pi.  The  tremendous  volume  of  commerce  which  will  con- 
tinuously flow  up  and  down  this  important  artery  should  not  be  served 
by  two  separate  circuits. 

A  division  of  States  within  its  existing  boundaries  is  the  most  plausi- 
ble means  of  relieving  tlie  debilitating  workload  of  the  fifth  circuit. 
Mississippi,  the  pivotal  State  in  any  circuit  split,  desires  to  be  placed 
with  those  States  from  which  it  was  created.  Happily  a  line  drawn  at 
the  river  between  jNIississippi  and  Louisiana  is  the  most  equitable  means 
of  equalizing  the  judicial  workload  between  the  two  resulting  divisions. 

I  would  add  this.  I  share  Judge  Coleman's  views  that  the  nine  men 
who  currently  occupy  the  judgeships  that  are  already  authorized  for 
the  States  of  Alabama,  Mississippi,  Georgia,  and  Florida,  could,  in 
my  opinion,  very  adequately  handle  the  present  caseload  that  origi- 
nates in  those  States.  Also,  like  Judge  Coleman,  I  have  no  objection 
whatsoever  to  an  increase  in  the  court's  size  to  11  judges.  There  does 
come  a  point  in  working  with  a  large  nmnber  of  other  judges  on  en 
banc  court  matters,  and  other  general  court  matters,  when  the  number 
ceases  to  give  the  court  the  efficiency  and  ability  to  dispose  of  extra 
appeals.  We  think  we  have  reached  that  point  of  saturation— or  per- 
haps even  supersaturation — at  15  in  the  fifth  circuit,  but  I  see  no  rea- 
son why  11  judges  would  not  give  us  added  judge  power  and  not  be- 
so  burdensome  in  total  number  that  they  would  cut  down  on  the  effi- 
ciency of  the  court. 

In  short,  I  am  of  the  opinion  that  9  could  handle  the  workload  to  - 
begin  with,  but  I  do  not  object  to  11. 

Senator  Burdick.  Do  you  think  9  could  do  it  presently  ? 

Judge  Clark.  Yes,  sir. 

Senator  Burdick.  Judge,  do  you  have  any  suggestions  for  different 
procedures  that  might  be  adopted  by  the  courts  that  would  ease  the- 
burden  somewhat  ?  We  have  had  reference  here  in  testimony  in  the  last 
few  days  to  screening  processes,  the  limitation  of  oral  aroiuiients  and 
things  of  that  nature,  so  that  more  cases  could  be  handled  by  the 
judges. 

Judge  Clark.  Senator,  I  know  of  nothing  that  can  be  done  that  is 
not  presently  being  done  in  the  fifth  circuit.  I  am  sure  the  committee 
knows  what  our  procedures  are  now,  the  use  of  opinions  that  contain 
no  reasoning,  but  which  are  definitive  and  known  to  the  bar  to  be  as- 
signed to  a  category  of  cases  controlled  by  existing  precedent  and  in 
which  an  opinion  would  be  of  no  value  other  than  to  the  party's  liti- 
gant to  explain  the  court's  reasoning. 

We  also  eliminate  oral  argument  in  about — well,  more  than  55  per- 
cent of  the  cases  presently  filed  with  us.  But  this  must  be  a  completely 
unanimous  procedure  by  the  panel  of  judges  assigned  to  hear  that  case. 

I  know  of  nothing  else  significant  that  could  be  done. 

Senator  Burdick.  "What  about  law  clerks  ? 
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Judge  Clark.  Personally,  we  are  at  the  saturation  point  in  my  office. 
IVe  have  three  law  clerks  because  I  have  opted  for  that  procedure  over 
two  clerks  and  two  secretaries.  We  are  having  some  difficulty  in  the 
stenographic  department,  and  I  am  very  seriously  considering  going 
back  to  the  opposite  balance  which  is  not  good,  either.  I  triecl  two 
secretaries  and  two  law  clerks  for  a  while,  and  it  is  heavy  on  the  secre- 
tarial side.  But  these  clerks  have  a  maximum  potential  for  input  to  a 
single  brain.  It  may  be  the  size  of  my  brain  that  is  the  problem  in  my 
•office,  but  I  do  not  believe  I  could  keep  more  than  three  clerks  produc- 
tively occupied. 

Xow,  our  central  staflf  is  something  that  we  hope  will  offer  us  some 
new  potential.  We  cannot  realize  the  full  value  of  that  office  yet 
because  we  do  not  have  a  staff  director  that  we  think  is  of  the  caliber 
to  supervise  the  work  of  those  people.  We  have  just  been  unable  to 
hire  a  person  at  the  level  authorized  by  the  Congress  to  date.  We  are 
hoping  that  Congress  will  see  fit  to  appropriate  a  sufficient  amount 
for  that  chief  staff  law  clerk's  position  to  enable  us  to  have  an  attor- 
ney widely  experienced  and  well  versed  in  the  law,  who  can  manage 
that  office  to  make  it  more  productive.  This  could  then  give  us  input 
that  could  possibly  help  with  the  workload. 

Senator  Burdick.  It  seems  generally  agreed  that,  once  you  pass 
nine  judges,  you  are  getting  to  an  efficiency  impasse;  is  that  correct? 

Judge  Clark.  I  agree  with  that,  sir. 

Senator  Burdick.  Staff  may  have  some  questions. 

ISIr.  Westphal.  Thank  you,  Mr.  Chairman. 

Judge  Clark,  Judge  Wisdom  appeared  here  yesterday,  and  I  am 
sure  you  know,  basically,  what  views  he  expressed  to  this  committee 
on  this  issue.  One  of  the  things  that  he  put  rather  heavy  emphasis  on 
was  the  fact  that  he  implored  the  Congress  to  do  something  about 
curtailing  the  input  into  the  Federal  court  system.  Various  people 
will  have  various  reactions  to  such  a  suggestion,  but  inevitably,  in- 
volved with  such  a  consideration,  is  the  question  of  whether,  in 
attempting  to  do  so,  you  are  curtailing  the  legal  rights  of  anybody 
whose  case  is  thereby  denied  Federal  court  jurisdiction.  It  seems  to  me, 
from  the  statistics  that  have  been  presented  for  the  subcommittee's 
consideration,  which  document  the  growth  in  judicial  business  ever 
since  the  end  of  World  War  II,  that — whether  Congress  splits  the 
fifth  circuit  or  does  not  split  the  fifth  circuit,  whether  it  splits  the 
ninth  circuit  or  does  not  split  the  ninth  circuit — eventually  it  is  going 
to  have  to  give  some  consideration  to  the  feasibility  of  at  least  a 
modei'ate  curtailment  of  input,  simply  because  these  courts,  no  matter 
how  reorganized  or  reshuffled,  will  eventually  again  become  swamped. 
Do  you  have  any  particular  views  on  that  point  as  it  relates  to  what 
the  caseload  will  be  for  a  four-State  circuit  and  how  nine  judges — 
or  whatever  number  of  judges — can  possibly  handle  that  incoming 
caseload  plus  reduce  the  backlog,  as  I  discussed  with  Judge  Coleman? 
I  would  be  interested  in  whatever  views  you  have  on  that. 

Judge  Clark.  Let  me  compose  my  thoughts  just  a  little  bit  into 

categories.  In  the  first  place,  I  agree  entirely  with  the  thesis  that  Judge 

Wisdom  advances.  The  splitting  of  the  fifth  circuit  is  to  my  mind  an 

•expedient,  albeit  a  necessary  expedient.  I  do  not  share  his  views  in 

•opposition  to  the  splitting  of  the  fifth  circuit. 
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If  I  ma}^  use  an  analogy  that  perhaps  is  not  too  ijood,  if  a  man  gets 
the  terrible  news  that  he  is  diagnosed  to  have  cancer,  he  can  curse  the 
surgeon  or  submit  to  the  surgery  in  the  hopes  tliat  it  will  correct  the 
condition.  I  do  not  think  that  division  of  circuits,  proliferation  of 
circuits,  is  the  answer  to  the  Federal  judicial  problem.  I  do  believe 
curtailment  of  jurisdiction  is  essential  for  the  long-range  solution.  I 
am  convinced  that,  if  you  do  not  divide  the  fifth  circuit  right  now^ 
justice  will  suffer.  Xow,  whei'e  the  suffering  will  come  all  depends  on 
whose  case  does  not  get  heard  or  whose  case  does  not  get  sufficient  at- 
tention. I  do  not  think  there  is  a  judge  in  our  circuit  that  lets  a  case  go 
out  of  his  office  that  he  believes  is  unjustly  decided  or  does  not  receive- 
enough  attention.  But  this  is  alwaj^s  an  individual  matter,  and  some- 
where along  the  line,  with  the  press  of  business,  we  will  either  be 
unable  to  reach  a  case  in  time  to  do  justice  or  we  are  going  to  let  cases 
out  of  the  chute  that  really  are  not  ready  to  be  released  for  their 
j)recedential  value  or  their  effect  on  the  litigants. 

Furthermore,  and  maybe  more  fundamentally,  I  believe  that  the 
continued  proliferation  of  Federal  jurisdiction  is  harmful  to  our 
federalism.  The  States  have,  in  every  case  in  the  fifth  circuit,  splendid 
court  systems.  I  do  not  mention  INIississippi  as  an  outstanding  example, 
but  I  do  not  say  that  Mississippi  is  anything  less  than  a  State  whose 
courts  accord  justice  to  the  litigants  before  them  in  every  case.  I 
think  that  the  States  would  respond  magnificently  to  additional  chal- 
lenges, to  support  the  load  of  deciding  cases,  deciding  controversies 
between  people,  in  a  peaceful  way. 

I  personally  agree  with  Judge  Wisdom  that  diversity  jurisdiction 
has  served  its  purpose.  In  the  claj'S  when  the  entire  country  was  pro- 
vincial, diversity  jurisdiction  allowed  people  to  see  the  bigger  picture, 
to  keep  pettiness  from  deciding  cases  with  out-of-State  persons  and 
with  large  corporations.  But  that  day  is  gone  now.  People  in  even  the 
most  rural  sections  of  my  State,  and  of  other  States  in  my  circuit, 
understand  that  fairness  is  the  guide  for  court  systems,  not  whether 
the  plaintiff'  is  your  neighbor  or  whether  the  defendant  is  your  neigh- 
bor. I  think  that  the  Congress  should  be  very  careful  in  adding  new 
areas  of  jurisdiction  to  the  Federal  courts,  and  I  think  that  it  should 
look  carefully  at  areas  where  it  can  curtail  already  existing  jurisdic- 
tion if  it  wants  to  solve  the  ongoing  problem  of  the  management  of  a 
court  system. 

Senator  Burdick.  Judge,  I  would  like  to  respond  to  what  you  have 
said  about  diversity  jurisdiction. 

I  .have  been  for  some  time  now  the  author  of  a  bill,  which  was 
sponsored  principally  by  the  American  Law  Institute,  and  do  you 
know  that  I  have  not  received  an  endorsement  from  a  single  bar  asso- 
ciation in  the  country  ? 

Judge  Clark.  Senator,  I  did  not  know  that 

Senator  Burdick.  The  lawyers  thought  it  was  useless  for  some- 
reason. 

Judge  Clark.  I  will  say  this.  I  came  to  Washington  with  the  presi- 
dent of  our  State  bar  association,  who  will  be  before  you  in  a  minute, 
and  I  am  sure  that  he  will  advise  you  that  that  is  not  the  widely  held 
opinion  of  the  Mississippi  bar.  either. 

Senator  Burdick.  I  would  be  just  delighted  to  have  a  resolution 
from  you.  It  is  a  modest  proposal  at  best,  too. 
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Judge  Clark.  Yes,  sir.  It  is  not  a  full  abolishment.  I  just  say  that 
I  entertain  that  opinion  myself.  Of  course,  the  abolishment  of  divers- 
ity jurisdiction  in  the  fifth  circuit's  case  would  probably  only  save  us 
about  10  percent  of  our  workload.  It  is  not  going  to  be  the  complete 
answer.  But  I  think  that  we  have  got  to  look  for  ways  to  curtail  the 
jurisdiction  of  the  Federal  courts  in  many  areas. 

Senator  Bubdick.  I  think  one  of  the  reasons  that  the  statistics  in 
the  Administrative  Office  show  a  leveling  off  in  the  district  courts 
is  that  there  has  been  some  relief  in  sight.  For  example:  Selective 
Service  cases  are  no  longer  coming  in;  we  passed  a  bill  that  would 
eliminate  or  reduce  the  number  of  lawsuits  in  cases  involving  vessels 
on  tlie  hiirh  seas;  and  no-fault  insurance  may  be  on  the  horizon,  which 
would  eliminate  a  lot  of  personal  injury  cases.  So  there  is  a  little  help 
coming  over  the  hill,  perhaps. 

Judge  Clark.  Yes,  sir.  We  welcome  it.  At  the  same  time,  we  get 
the  Occupational  Safety  and  Health  Act  bringing  us  new  cases  every 
day  and  NEPA,  the  National  Environmental  Protection  Agency,  gen- 
erates environmental  protection  cases.  These  are  both  very  difficult 
areas  because  they  are  precedential  and  they  have  to  be  very  carefully 
structured. 

Senator  Burdick.  After  some  case  law  and  after  precedents  are 
established,  they  will  not  be  as  great  a  problem. 

Judge  Clark.  Yes,  sir. 

Mr.  Westphal.  In  addition  to  curtailing  input  by  changing  exist- 
ing jurisdiction,  there  is  the  matter  of,  as  you  pointed  out,  seeing 
that  not  too  much  additional  workload  is  imposed  on  the  Federal 
svstem.  I  am  referring  to  the  so-called  impact  theory  the  Chief  Jus- 
tice of  the  U.S.  Supreme  Court  is  quite  interested  in.  As  long  as  the 
subject  lias  come  up,  I  thought  I  would  mention,  for  the  sake  of  the 
record,  that  the  chairman  of  this  subcommittee  has  been  particularly 
instrumental  in  trying  to  watch  for  those  things  in  this  past  Congress. 
Efforts  were  made  to  throw  some  26,000  National  Labor  Relations 
Board  "unfair  labor  practice"  cases  into  the  district  courts,  taking 
them  completely  out  of  the  hands  of  the  General  Counsel  of  the  Labor 
Relations  Board.  Had  that  legislation  passed,  the  district  courts 
would  be  inundated  with  cases  of  that  kind.  There  are  various  ex- 
amples that  I  could  cite,  but  the  point  is,  whether  circuits  are  split 
or  not,  there  must  be  some  further  effort  to  try  to  curtail  Federal 
jurisdiction  that  is  not  necessary  for  the  resolution  of  individual 
ri gilts.  Do  you  agree  ? 

Judge  Clark.  Yes :  I  do  agree. 

May  I  note  one  thing  here?  This  was  not  commented  on  earlier 
because  it  slipped  mv  mind.  The  insertion  of  agency  review  at  the  ap- 
pellate level  has  advantages  because  it  tends'^  to  brinrr  it  to  a  close 
more  quickly,  but  that  has  a  number  of  disadvantages  as  far  as  the 
court  of  appeals  is  concerned.  We  get  reviews  from  the  NLRB  di- 
rectly into  our  court.  It  never  goes  to  a  district  court,  and  the  number 
of  cases  that  would  naturally  fall  out  there  are  not  saved  to  us  at  the 
appellate  level.  Certainly  it  would  be  a  shifting  of  burdens,  because 
the  district  courts  would  have  to  move  in  and  pick  these  up,  but  we 
would  get  a  lot  feAver  labor  cases  appealed  if  that  were  not  so.  The 
same  is  true  of  Federal  power  reviews  and  other  reviews.  They  are  in- 
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&oi't<:'d  into  the  system  at  the  appellate  level,  which  is   an  unusual 
procedure. 

Mr.  Westpiial,  There  is  one  more  point  here  that  I  would  like 
to  make.  You  will  recall  that  at  the  public  hearing  held  by  the 
Commission  on  the  Eevision  of  the  Federal  Court  Appellate  System, 
the  so-called  Hruska  Commission,  you  brought  a  bit  of  demonstrative 
evidence  into  the  hearing  room.  I  suggested  that  you  do  not  go  to 
the  trouble  of  bringing  that  demonstrative  evidence  here  to  Wash- 
ington, but  I  have  just  now  been  reviewing  the  record  of  the  hear- 
ing there  at  Jackson.  If  your  memory  can  supply  the  exact  figures 
and  statistics  I  will  be  happy  to  have  you  do  so,  otherwise,  I  will  re- 
fresh your  recollection  from  what  I  have  gleaned  from  the  transcript 
of  that  hearing. 

You  will  recall  that  you  brought  into  the  hearing  room  at  Jackson 
the  printed  slip  opinions  which  came  from  the  15  judges  of  the 
Fifth  Circuit  Coui-t  of  Appeals  during  a  particular  fiscal  year,  and  you 
]iiled  those  slip  opinions  one  on  top  of  the  other  on  the  hearing  table. 
Tliey  measured  5I14  inches  high,  which  is  not  quite  as  high  as  Dr. 
Elliot's  shelf  of  books,  but  it  nevertheless  is  4  feet  314  inches  of  slip 
opinions.  Do  you  recall  that  one  demonstrative  bit  of  evidence  that  you 
produced  at  that  he-aring? 

Judge  Clark.  Yes,  sir. 

Mr.  Westphal.  I  think  in  producing  that  you  made  the  comment 
that,  on  a  bench  of  15  judges,  if  you  want  them  to  be  well  informed  on 
the  work  that  was  being  done  by  all  judges  of  that  court,  you  are  com- 
])e.lled  either  to  read — or  at  least  to  review— material  contained  in  that 
511/2  inches  of  slip  opinions  sometime  during  the  course  of  the  year. 

Your  second  bit  of  demonstrative  evidence  was  the  assembly  of  a 
i^tack  of  printed  slip  opinions  that  represented  the  end  work  product  of 
just  those  cases  in  which  you  participated  as  one  of  the  judges  of  the 
ithree-judge  panel.  They  included,  also,  those  cases  in  w^hich  you  were 
acting  as  a  judge  sitting  en  banc.  That  pile  of  slip  opinions  came  to  1 
foot  in  height.  I  mention  that  because  I  think  that  that  is  a  pretty  good 
capsule  indication  of  the  problems  that  are  brought  about  by  a  court 
liaving  the  volume  of  business  that  the  present  fifth  circuit  does  have 
and  the  problems  which  individual  judges  on  a  15-judge  court  do  have. 

Xow,  if  the  fifth  circuit  is  split  and  if  the  four  States  to  the  east  have 
just  nine  judges,  the  number  of  incoming  cases  would  be  193  per  judjxe, 
only  slightly  less  than  the  219  per  judge  in  fiscal  year  1974  in  the  fifth 
•  circuit  with  a  bench  of  15  judges. 

Now,  with  53  percent  of  the  2,310  cases  pending  on  June  30,  it  is 
lilv-ely  that  your  wonderfvd  stack  of  slip  opinions  in  which  you  par- 
ticipated would  probably  not  be  reduced  in  size  by  the  fact  that  the 
fifth  circuit  is  split? 

Judire  Clark.  That  is  true. 

^Ir.  Westphal.  But  the  511/^  inches  of  slip  opinions  would  be  con- 
siderably reduced:  would  they  not? 

Judge  Clark.  Yes.  There  miglit  also  be  some  slight  reduction  in 
the  number  of  en  banc  opinions  that  I  would  participate  in,  too,  ^Nlr. 
Westphal. 

:\rr.  Westphal.  Well,  that  depends  upon  what  type  of  mtornal 
l~>rocedures  the  new  court  develops  one  way  or  another  to  deal  with 
-that. 
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Judge  Clark.  The  problem  gets  to  be  one  that  progresses  geometri- 
cally when  you  increase  the  number  of  judges  on  a  court.  This  is 
significant  to  me  in  going  from  9  to  11,  even.  It  is  not  just  2/llth"s 
more  difficult. 

]Mr.  Westpiial.  I  understand  that. 

The  other  thing  the  committee  has  been  quite  interested  in  is  the  fact' 
that  the  number  of  cases  in  which  oral  argument  has  been  denied  in 
recent  years — reaching  up  to  57  and  60  percent,  depending  on  how 
you  look  at  the  statistics — the  resort  to  other  innovations  such  as 
Rule  21,  and  some  of  these  other  procedures  followed  in  the  circuit  are 
not  very  satisfying  to  members  of  the  trial  bar  throughout  the  present 
fifth  circuit.  Therefore  I  think  there  are  two  objects  to  be  sought  as 
one  considers  splitting  the  circuit.  One  is  to  try  to  give  the  judges 
of  an  appellate  court  a  more  manageable  workload  by  reducing  the 
per-judge  statistics;  the  second  is  that  by  reducing  the  workload  we 
may  obviate  the  need  for  a  court  to  resort  to  various  expediencies  in 
order  to  handle  an  overwhelming  caseload  and  give  that  coiu't  an 
opportunity  both  to  accord  oral  argument  in  more  cases,  and  to  write 
opinions  in  more  cases,  rather  than  relying  upon  Rule  21  excessively. 
I  think  that  that  is  important,  because  then  the  members  of  the  bar, 
and  their  clients  at  large,  feel  that  whatever  issues  they  raise,  what- 
ever varying  degree  of  merit  they  had,  were,  in  fact,  deliberately 
considered  by  that  court.  Would  you  agree  that  those  are  two  of  tlie 
objectives  that  are  desired  ? 

Judge  Clark.  Absolutely.  I  wholeheatedly  agree. 

May  I  make  one  comment  ?  I  think — and  this  is  a  pe7-sonal  opinion 
which  I  have  discussed  with  no  other  judge — I  think  it  would  be  un- 
realistic for  the  Fifth  Circuit  to  be  divided  on  the  prospect  that  the 
resulting  divisions  would  go  back  to  a  regular  oral  argiunent  calendar. 
I  do  think  that  one  important  difference  would  be  made  and  should 
be  made  in  the  approach  taken  to  screening  cases  without  oral  argu- 
ment, and  that  is  that  the  standard  would  move  from  one  where  the 
judge  asks  himself,  after  reading  the  briefs,  "Would  oral  argument 
help  me  to  be  surer  of  my  decision  in  this  case?"  You  see,  that  gap' 
will  let  you  decide  some  cases  involving  very  important  legal  prin- 
ciples where  the  resolution  of  the  legal  principle  depends  solely  on 
an  issue  of  law.  I  normally  do  not  get  that  much  out  of  a  lawyer 
arguing  to  me  that  the  case  of  "Jones  v.  Brown"  means  thus  and  thus. 
Eventually  I  have  to  get  that  case  out  and  read  what  the  Supreme 
Court  meant  to  sav  or  what  another  member  of  mv  panel  meant  to  sav. 
The  lawyer's  urging  is  of  very  little  help,  but  wlieu  he  starts  to  explain 
to  me  how  the  facts  played  in  it,  it  gets  to  be  very  important  to  listen 
to  him  and  consider  what  he  has  to  say. 

But  that  standard  could  move  from  "would  oral  argument  be  help- 
ful" to  "is  this  a  frivolous  case"  or  "is  this  a  case  that  is  really  of  verv 
light  weight  in  which  the  answer  is  very  apparent?"  That  would  still 
enable  us  to  dispose  of  a  number  of  cases  without  oral  argument,  but  a 
lesser  number. 

Senator  Burdick.  I  would  like  to  interrupt  at  this  point. 

"\^'Tiat  is  accomplished  by  granting  oral  argument  when,  on  the  face- 
of  the  briefs,  the  case  flies  in  the  face  of  well-established  precedent 
and  law  ? 

Judge  Clark.  Nothing  at  all,  Senator. 
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Senator  Burdick.  Except  maybe  making  the  lawyer  feel  better. 

Judge  Clark.  He  has  gotten  a  trip,  in  my  opinion.  The  client  is 
not  veil  served  because  that  expense  money  has  to  come  from  some- 
where. The  lawyers  time  is  taken  and  the  court's  time  is  used.  We  have" 
had  lawyers  request  that  cases  be  placed  on  the  summar}-  calendar 
because  that  procedure  is  now  available  to  them.  Previously  they 
would  have  had  to  routinely  come  and  appear  in  Xew  Orleans  and  so 
forth.  Now  we  have  them  ask,  with  permission  of  the  court,  that  the 
case  be  decided  on  the  briefs. 

Mr.  Westphal.  I  think  we  all  recognize  that  there  are  certain  types 
of  cases  in  which  oral  argument  is  not  necessary  for  a  mature  and  delib- 
erate resolution  of  an  issue,  either  because  ;here  is  so  little  merit 
that  the  case  is  virtually  frivolous  or,  as  you  Sr^ated  it,  there  is  only  the 
question  of  whether  a  certain  case  falls  within  the  four  corners  of  a 
previously  decided  legal  issue.  But  what  you  are  saying  is  that,  with 
a  smaller  court,  a  more  manageable  workload,  and  more  manageable 
procedures  in  the  screening  process,  there  will  be  room  to  adopt  a  dif- 
ferent standard,  and  that,  in  a  case  which  may  not  be  of  earthshaking 
precedential  value,  but  which  nevertheless  contains  a  complication 
in  the  facts,  oral  argument  which  would  be  helpful  to  -he  court,  a  deci- 
sion which  would  be  more  satisfying  to  the  lawyers  o.,  both  sides,  and 
a  I'esult  which  would  be  more  readily  accepted  by  litigants  and  by  the 
public  at  large  would  all  be  possible  under  that  new  standard  whereas 
it  is  ]iot  now  possible  in  such  a  case. 

Judge  Clark.  That  is  very  close  to  my  view.  Mr.  Westphal. 

]\rr.  Westphal.  In  other  words,  instead  of  denying  oral  argument 
in  GO  percent  of  the  cases,  the  court  would  only  be  denying  it  in  30  to 
40  percent  ? 

Senator  Burdick.  It  might  go  to  70,  depending  on  how  many  friv- 
olous cases  j'ou  have.  How  do  you  get  a  percentage  ? 

Judge  Clark.  I  would  just  give  you  this  example — and  I  am  sure 
this  is  not  confidential.  In  my  own  experience  on  the  court,  the  number 
of  summary  cases  in  which  I  am  the  judge  with  the  initiating  respon- 
sibility— in  other  words,  where  the  case  comes  to  me  first  for  review — 
has  varied  each  3-ear  depending  upon  the  panelists  I  am  with.  With 
the  case  mix  that  comes  to  me,  I  think  that  it  has  varied  from  45-  per- 
cent to  70  percent  in  certain  months  because  we  get  our  statistics  by 
the  month.  So  it  is  going  to  move  some,  you  are  correct  about  that.  I 
do  hope  and  I  would  expect  that  a  higher  level  of  oral  arguments 
Avould  be  reached,  that  a  lower  threshold  would  be  established  for 
throwing  the  case  over  to  the  oral  argument  docket,  if  we  had  the  time 
to  do  it. 

Mr.  Westphal.  Xo  further  questions. 

Senator  Burdick.  Thank  you,  Judge  Clark. 

Judge  Clark.  Could  I  impose  on  you  for  one  comment,  because  it 
related  so  specifically  to  a  matter  I  had  brought  up  in  Jackson^ 

Senator  Burdick.  Certainly. 

Judge  Clark.  You  asked  Judge  Coleman  about  the  establishment 
of  a  headquarters  in  New  Orleans  for  both  circuits.  I  made  the  sugges- 
tion in  Jackson  as  a  matter  of  expediency.  I  continue  to  lielieve  that, 
at  least  for  a  temporary  time,  it  would  be  completely  suitable  to  head- 
quarter both  courts,  if  you  do  choose  to  divide  the  circuits,  in  the  same 
building  in  Xew  Orleans  where  we  now  have  chambers.  I  know  there 
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are  more  than  18  sets  of  chambers  in  that  building  for  judges  ancl 
their  staffs.  I  know  there  is  such  room  and  sufficient  mechanical  ability 
for  a  clerical  staff  to  process  the  number  of  papers  that  move  in  and 
through  our  court  in  total  in  that  building.  I  suggest  to  you  that  it 
would  be  a  perfectly  suitable  means  of  operating  both  courts  if  it 
was  on  a  temporary  basis.  I  did  not  mean  that  the  facility  should  serve 
permanently  for  that  purpose. 

Thank  you  so  much.  I  appreciate  having  had  this  opportunity. 

Senator  Burdick.  Thank  you  very  much.  Our  next  witness  is  James 
Hugh  Ray  of  the  Mississippi  Bar  Association. 

Welcome  to  the  committee,  Mr.  Ray. 

STATEMENT    OF    JAMES    HUGH    EAY,    PRESIDENT.    MISSISSIPPI 
STATE  BAR  ASSOCIATION,  TUPELO,  MISS. 

Mr.  Ray.  Mr.  Chairman  and  Mr.  "Westphal,  following  the  basic 
format  of  Judges  Coleman  and  Clark,  although  not  in  printed  form, 
I  should  like  to  make  a  preliminary  formal  statement  and  then  at- 
tempt to  answer  any  questions  you  might  have. 

As  president  of  tlie  Mississippi  State  Bar,  it  is  my  privilege  to 
relate  the  position  of  that  organization  of  lawyers  on  this  question  of 
realignment  of  the  Fifth  Circuit  Court  of  Appeals.  I  do  so  with  the 
approval  and  at  the  urging  of  the  Board  of  Bar  Commissioners  which 
is  our  governing  body.  I  think  it  will  interest  this  subcommittee  to 
know  there  are  approximately  3.400  lawvers  who  are  members  of  the 
Mississippi  State  Bar  and  that  our  bar  is  what  we  call  an  integrated 
bar,  and  by  that  I  mean  by  statute  lawyers  who  are  licensed  to  practice 
in  our  State  are  required  to  be  members  of  the  association. 

The  Mississippi  State  Bar  strongly  favoi-s  a  division  of  the  Fifth. 
Circuit  and  an  alignment  of  Mississippi  with  the  States  of  Alabama, 
Georgia,  and  Florida  as  a  separate  circuit.  The  geographic  location 
of  our  State,  its  history,  as  has  been  so  eloquently  referred  to  by  Judge 
Coleman,  and  its  economic  ties,  the  economic  ties  of  its  citizens,  all 
I'efiect  a  long  and  continuous  bond  or  a  community  of  interests  with 
our  sister  States  to  the  east.  Historically,  as  has  been  pointed  out, 
Mississippi  was  originally  a  part  of  the  State  of  Georgia,  as  was  Ala- 
bama. As  a  consequence  of  that,  our  entire  body  of  law,  decisional  and 
statutory  law,  has  necessarily  been  shaped  and  significantly  influenced 
by  that  historical  fact. 

The  growth  over  more  than  a  century  of  the  socioeconomic  ties  be- 
tween citizens  of  the  four  States  mentioned  is  recognized  by  the  fact 
that  more  than  20  departments,  agencies,  and  commissions  of  the  T^.S. 
GoA'eniment  serve  at  least  3  of  these  4  States — at  least  Georgia,  Ala- 
bama, and  jMississippi- — and  I  am  not  sure  Avhether  these  departments 
and  agencies  serve  Florida.  They  may. 

They  serve  these  States  through  regional  offices  that  are  located  in 
Atlanta,  Ga.  These  agencies  and  departments  include  the  Departments 
of  Agriculture;  Commerce;  Defense;  Health,  Education,  and  Wel- 
fare ;  Housing  and  Urban  Development ;  Interior ;  Labor ;  the  LE AA 
of  the  Department  of  Justice;  Department  of  Transportation.  Many 
other  agencies  and  commissions,  of  which  I  have  a  partial  list,  have 
their  regional  offices  in  Atlanta  and  serve  Mississippi,  Alabama,  and 
Geoi'gia  and,  as  I  say,  I  am  not  sure,  they  may  serve  Florida  as  well. 


153 

[Mr.  Ray's  complete  list  appears  at  the  conclusion  of  his  testimony.] 

As  further  evidence  of  the  close  interrelationship  betAveen  these 
States,  Judge  Clark  alluded  to  the  Tombiobee  WaterAvaj'^  in  his  re- 
marks. This  body  of  water  will  extend  from  the  Tennessee  River 
through  the  States  of  JNlississippi  and  Alabama  along  the  Tombigbee 
River,  the  waterAvay  is  now  under  construction  and,  when  completed, 
it  is  expected  to  develop  into  one  of  the  major  arteries  of  commerce 
in  our  section  of  the  United  States. 

In  addition  to  that  project,  for  some  time  now,  studies  have  been 
underway  for  a  proposed  highway  corridor  system  which  would  extend 
from  just  north  of  the  State  of  Florida  to  Kansas  City,  Mo.,  and  would 
serve  to  further  solidly  link  by  this  transportation  system  and  com- 
munication system  the  four  States  to  which  I  have  referred. 

I  might  add  that  representatives  from  all  of  these  States  are  work- 
ing together  in  a  strong  spirit  of  cooperation  in  an  effort  to  see  that 
tliis  vast  corridor  sj-stem  would  hopefull}^  become  a  reality  in  years 
to  come  and  serve  the  Southern  part  of  the  United  States. 

If  Mississippi  should  be  severed  fi'om  its  sister  States  to  the  East 
in  the  realignment  of  the  fifth  circuit,  it  would  apparently  then  he 
placed  with  the  States  of  Louisiana  and  Texas,  and  the  Canal  Zone, 
to  the  West  and  perhaps  others.  In  so  doing,  the  value  of  the  judicial 
history  which  stems  from  Mississippi's  origin  as  a  part  of  the  State  of 
Georgia  would  largely  be  lost  insofar  as  the  circuit  court  of  appeals 
would  be  concerned. 

Louisiana,  as  you  know,  has  a  system  of  laws  based  upon  the  Napo- 
leonic Code,  and  both  Louisiana  and  Texas,  as  Judge  Coleman  has 
mentioned,  are  what  we  know  as  community  property  States,  as  con- 
trasted to  the  common  law  system  known  in  Mississippi  and  the  States 
to  the  East.  Thus,  from  the  standpoint  of  the  value  of  the  judicial 
history  of  the  decisional  law  as  well  as  the  statutory  law,  I  suggest 
to  you  that  the  judges  of  a  court  of  appeals  would  not  receive  the  assist- 
ance that  they  would  otherwise  receive  if  Mississippi  were  placed  in 
a  circuit  with  the  States  to  tlie  West. 

The  Mississippi  State  Bar  Association  strongly  urges  that  our 
State  be  aligned  with  Alabama,  Georgia,  and  Florida  in  any  division 
that  the  Congress  may  make  of  the  existing  fifth  circuit.  We  apnn^- 
ciate  the  opportunity  of  making  this  position  known  to  you.  We  offer 
to  be  of  any  service  we  can  in  your  considerations  and  deliberations. 
and  if  thei-e  should  be  questions  that  I  can  answer  as  a  representative 
of  the  Mississippi  State  Bar,  I  shall  be  more  than  pleased  to  attempt 
to  do  so. 

Senator  Burdick.  Thank  you  very  much  for  your  testimony  this 
morning. 

Whenever  we  have  a  problem  in  this  country  based  upon  caseload, 
we  try  to  meet  the  problem  and  give  justice  at  the  same  time.  A  few 
judges  appeared  here  yesterday  from  your  circuit  and  indicated  that 
splitting  the  circuit  would  provide  relief  for  only  a  short  time  and 
then  we  would  need  to  split  again. 

How  do  your  lawyers  feel  about  the  procedures  which  have  been 
adopted  to  enable  the  judges  to  turn  out  more  work  and  relieve  them- 
selves of  a  lot  of  unnecessary  work?  Specifically,  how  do  they  feel 
about  the  screening  process  ? 
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Mr.  Ray.  Mr.  Chairman,  I  think  it  would  l^e  fair  to  state  that  tlie 
l^racticing  Lawyers  of  Mississippi  generally  feel  that  they  would  like 
an  opportunity  for  more  oral  argument  in  their  cases  on  appeal.  We 
recognize,  of  course,  that  the  court  must,  in  its  wisdom,  exercise  con- 
trol over  its  docket  and  that  there  are  obWously  cases  which  reach  the 
appellate  court  which  do  not  perhaps  merit  oral  argument,  merit 
taking  the  time,  the  valuable  time  of  the  judges  in  order  to  present 
oral  argument. 

However,  it  is  the  feeling  of  the  lawyers  who  practice  in  Mississippi 
with  whom  I  have  discussed  this  subject  that,  under  the  present  work- 
load of  the  fifth  circuit,  litigants  are  being  denied  the  right  to  have 
their  cases  argued  orally  before  that  court,  in  some  instances,  not  be- 
cause of  lack  of  merit  of  the  points  involved,  but  rather,  in  some  in- 
stances, because,  as  a  matter  of  expediency  in  handling  and  controlling 
its  docket,  the  court  has  formulated  its  rules  and  has  imposed  them, 
:ind  we  tliink  this  is  a  rather  artificial  basis  of  limiting  oral  argimient. 
I  think — to  make  one  further  comment — Judge  Clark's  reference  to 
perhaps  lowering  the  threshold  by  which  a  case  might  be  argued 
orally  would  be  consistent  with  the  position  I  am  stating. 

Senator  Buedick.  Well,  certainly,  if  you  are  right,  we  will  find  our- 
selves splitting  the  split  circuit  again.  Xow,  you  present  a  very  cogent 
and  very  sound  argument  for  keeping  the  four  States  together  based 
upon  the  historical  premise  that  they  were  once  a  part  of  the  same  area 
and  therefore  it  is  just  good  to  have  them  together.  I  think  tliat  is  a 
very  fine  argument.  But,  if  you  had  to  split  it  a  second  time  you  would 
have  to  do  something  about  that  history,  would  you  not  ?  Suppose  we  do 
establish  a  fifth  circuit  in  the  four  States  east  of  the  Mississippi  River, 
and  suppose  Judge  Wisdom  and  Brown  are  right,  and  in  about  4  or  5 
years  we  have  to  split  it  again.  Where  do  you  split  it  then?  Do  you  see 
now  why  we  are  thinking  of  procedures,  too  ? 

^Ir.  Ray.  I  understand.  Obviously,  the  court  has  to  have  procedures 
which  enable  it  to  handle  and  manage  its  docket  and  its  caseload.  It 
seems  to  me  that,  with  the  benefit  of  the  history  we  now  have  of  the 
15-judge  court  of  appeals,  it  is  fairly  well  evidenced,  I  think  con- 
vincingly so,  that  adding  judges  is  not  the  answer. 

Senator  Burdick.  That  is  right. 

]\Ir.  Ray.  I  personally  favor,  and  I  can  say  I  speak  for  the  Missis- 
sippi State  bar  in  making  this  statement,  a  court  no  larger  than  nine 
judges,  an  appellate  court  no  larger  than  nine  judges.  As  we  know, 
that  is  the  composition  of  the  U.S.  Supreme  Court.  That  happens  to  be 
also  the  comi:)osition  of  the  Mississippi  Supreme  Court,  which  has 
]:>roblems,  as  do  appellate  courts  all  over  the  country. 

I  think  that  there  are  many  ways  by  which  a  court  may  undertake 
to  manage,  and  maybe  more  efficiently  manage,  its  crowded  docket 
jn-oblems  and  growing  backlog  of  cases.  Obviously  in  the  Federal  ap- 
pellate system,  as  has  been  mentioned  by  you  in  your  questioning  this 
mominf^,  some  consideration  must  be  given  to  the  question  of  whether 
the  jurisdiction  of  the  appellate  courts  is  going  to  be  limited  or  re- 
stricted in  any  way  or  enlar.eed  by  future  lepislation,  and  I  would  not 
attempt  to  project  into  the  future  and  hazard  a  ouess  at  what  the  situ- 
p^-inn  mifrlit  be  a  few  years  from  now.  I  do  not  think  anybody  can  right- 
fully say. 
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Senator  Burdick.  As  the  fellow  says,  I  am  glad  you  raised  that 
question.  What  would  the  Mississippi  Bar  do  with  regard  to  the  pres- 
ent legislation  that  has  been 

jNIr.  Ray.  What  would  it  do  ? 

Senator  Burdick.  Yes ;  how  would  it  resolve  it  ? 

Mr.  Hay.  I  think  I  can  say  without  polling  the  bar  that — I  think 
I  know  the  bar  well  enough  to  say  that — we  would  like  to  see  diversity 
left. 

Senator  Burdick.  This  is  an  example  of  what  happens.  All  the 
studies  advise  that  we  give  less  jurisdiction  to  the  Federal  courts,  but 
when  we  get  down  to  the  practical  issue  of  doing  something  about  it, 
we  do  not  do  it. 

Where  would  you  reduce  jurisdiction? 

Mr.  Ray.  Where  would  you  reduce  it  ? 

Senator  Burdick.  Yes. 

Mr.  Ray.  I  think  I  may  not  be  qualified  to  offer  testimony  on  that 
point.  I  think  obviously  that  diversity  is  one  area  where  it  could  be 
reduced.  If  I  understood  Judge  Clark,  about  10  percent  of  the  case- 
load in  the  fifth  circuit  results  from  diversity  cases  now.  That  would 
reduce  it  some. 

Senator  Burdick.  Do  you  know  what  would  happen  if  we  reported 
that  diversity  legislation  out  of  the  committee  to  the  Senate  floor? 
We  would  have  a  flurry  of  opposition  from  lawyers  from  Mississippi 
and  evervwhere  else.  Until  the  bars  themselves  take  a  responsible 
position  here  and  do  something  about  reducing  jurisdiction,  relief  will 
not  be  achieved.  This  may  not  be  the  way,  but  I  think  we  have  a  prob- 
lem with  the  practicing  bar. 

Mr.  Ray.  That  is  right. 

Senator  Burdick.  Well,  staff  has  a  question. 

Mr.  Westpiial.  I  was  just  going  to  suggest,  Mr.  Ray,  do  you  know 
Larry  Franclv  from  Jackson  ? 

Mr.  Ray.  Yes,  sir. 

Mr.  Westphal.  Larry  Franck,  when  addressing  himself  to  the  Com- 
mission, in  respoiise  to  a  question  the  chairman  just  asked  you,  gave 
this  testimony,  and  I  quote : 

'Accordingly,  I  believe  the  time  has  come  for  serious  consideration  to  be  given 
to  sharp  restrictions  upon  the  district  court's  original — ^or  removal — diversity 
jurisdiction.  Specifically,  it  seems  to  me  that  a  substantial  case  can  be  made  for 
limiting  that  jurisdiction  to  instances  in  which  an  actual  showing  of  probably 
local  prejudice  can  be  demonstrated. 

Now,  the  bill  which  Senator  Burdick  has  sponsored  and  which  con- 
tains a  recommendation  emanating  from  the  American  Law  Institute 
is  a  bill  which  would  not  abolish  diversity  jurisdiction  completely. 
^■\niat  it  would  do  is  sav  that  a  ]*Ji?sissippi  litigant,  or  a  litigant  in  any 
other  State,  should  not  be  allowed  to  bring  an  action  in  Federal  court 
just  because  by  accident  the  defendant  he  is  suing  happens  to  have 
citizenship  in  another  State,  because  to  allow  jurisdiction  under  those 
circumstances  is  to  have  the  Mississippi  litigant  say,  "I,  as  a  Missis- 
sippian,  cannot  get  a  fair  trial  in  the  State  courts  in  my  own  State." 
Now.  if  a  Mississippian  happens  to  be  sued  by  a  resident  of  Louisiana 
in  a  Louisiana  court,  then  it  is  entirely  proper  for  the  Mississippi  man 
to  allege  that  he  cannot  get  a  fair  trial  in  a  Louisiana  State  court  and, 
therefore,  the  law  should  allow  him  to  remove  that  action  to  the  Fed- 
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eral  district  court  in  Mississippi.  ]S"ow,  this  is  a  very  modest  curtail- 
ment of  diversity  jurisdiction  of  Federal  courts.  It  would  have  an  im- 
pact numerically  w  hich  would  probably  not  be  too  great.  But  it  seems 
that  it  would  be  a  little  bit  more  logical  a  rule  than  the  rule  which  pre- 
vails at  the  present  time  which  permits  a  citizen  of  a  State  to  say  that 
he  cannot  get  a  fair  trial  in  the  courts  of  his  own  State. 

Now,  if  that  is  the  case,  then  that  litigant  and  the  lawyer  who  repre- 
sents him  should  get  to  work  within  their  own  legislature  and  within 
their  own  bar  association  to  see  to  it  that  changes  are  made  in  the 
State  court  system  which  will  allow  him  to  get  a  fair  trial  and  a  prompt 
trial  luider  the  best  procedures  that  that  State  lias. 

Now,  Avhen  viewed  in  that  light,  do  you  adhere  to  your  position,  or 
do  you  think  that  the  majority  of  the  members  of  the  Alississippi 
State  Bar  would  oppose  any  curtailment  in  diversity  jurisdiction,  or 
do  you  think  that  the  majority  of  them  might  agi'ee  with  Larry  Franck 
that  some  modest  inroads  along  this  line  have  to  be  considered  by 
Congress  ? 

]\[)'.  Hay.  ]Mr.  Westphal,  I  will  be  glad  to  respond  to  that,  and  you 
understand  that  I  am  giving  you  my  personal  views,  just 

yiv.  Westphal.  I  understand  that.  sir. 

Mr.  Ray  [continuing] .  As  I  was  giving  the  chairman  a  moment  ago. 

I  think  that  the  majority  of  the  practicing  lawyers  in  ^Mississippi 
would  not  like  to  see  curtailment  made  on  the  diversity  jurisdiction 
question.  I  think,  obviously,  that  there  is  some  developing  sentiment 
that  vrould  agree  with  Larry  Franck  in  his  statement. 

From  my  personal  experience  in  practicing  law.  largely  in  the  north- 
eastern ser^tor  of  Mississippi.  I  can  tell  you  that  in  the  cases  we  have 
been  involved  with  wliere  our  client  has  had  the  privilege  of  remoA^al 
or  remaining  in  the  State  court  where  the  action  was  initiated,  I  do 
not  i-ecall  us  making  that  decision  on  the  basis  of  whether  we  thought 
our  client  would  be  getting  a  fair  trial  in  the  State  court,  but  rather 
largely  because  of  the  advantage  we  thought  the  discovery  rules  in  the 
Federal  system  offered  compared  to  our  State  discovery  rules. 

Mr.  Westphal.  Wliat  happens  if  the  Mississippi  State  Bar  Associa- 
tion tries  to  get  the  Fedei'al  Rules  of  Civil  Procedure  adopted  within 
the  ]Mississip]5i  State  practice  ? 

]Mr.  Ray.  Well,  over  a  long  period  of  years  some  effort  has  been 
made  to  accomplish  that.  We  are  still  working  on  it. 

I  might,  as  a  personal  note,  say  that  in  the  niid-1950's  I  happened  to 
be  chairman  of  a  code  study  committee  in  our  "young  lawyer's  section" 
and  recommended  that  we  enact  substantially  the  Federal  Rules  of 
Civil  Procedure  in  our  State  courts. 

We  have  presently,  and  have  had  in  the  last  year  at  least,  very 
serious  efforts  being  made  to  make  substantial  irnprovements  in  the 
administration  of  justice  in  our  State  courts.  I  refer  particularly  to  a 
bill  which  passed  one  house  of  our  legislature  earlier  this  year,  and 
which  woimd  up  in  conference  between  the  two  houses,  that  would 
have  recognized  the  authority  of  our  Supreme  Court  to  make  its  own 
rules  of  practice  and  procedure  that  would  apply  to  our  judicial 
system. 

Many  of  us  who  participated  in  that  effort  were  heartened  con- 
siderably. We  think  the  time  is  nearing  when  we  may  see  successful 
results  made. 
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Now,  in  the  context  of  that,  we  also  are  working  on  the  adoption 
of  rules  which  hopefully  would  be  substantially  patterned  after  the 
Federal  rules  and  thereby  take  advantage  of  an  already  well-developed 
body  of  law. 

So  I  think  we  are  making  progress  and  the  Mississippi  judiciary, 
in  my  view,  is  sound  and  healthy,  but  like  that  of  many  other  States 
and  of  the  federal  system,  it  is  overworked  at  the  present  time. 

Mr.  Westi'iial.  I  might  make  two  observations.  First,  if  you  do 
succeed  in  having  Mississippi  adopt  the  essence  of  the  Federal  Ivules- 
of  Civil  Procedure,  then  your  decision  on  removal,  when  you  have  to 
make  that  decision,  will  not  be  prompted  solely  by  whether  or  not 
you  can  get  into  Federal  court  or  can  use  Federal  Rules  of  Civil 
Procedure  'i 

Mr.  PtAY.  Yes. 

Mr,  "Westphal.  The  other  observation  I  would  like  to  make  is  this, 
tliat  several  years  ago  the  subcommittee  sent  every  bar  association 
in  the  Nation  copies  of  the  bill  encompassing  this  ALI  proposal 
along  with  some  additional  material  that  tries  to  explain  it  and  in- 
vited each  bar  association  to  give  some  consideration  to  it.  A  number 
of  bar  associations  appointed  committees  for  that  express  purpose  and 
we  have  heard  from  them.  That  has  taken  some  time,  because  these 
things  do  not  move  fast.  But  now,  gradually,  a  number  of  State  bar 
associations  have  supported  this  modest  inroad  in  diversity  juris- 
diction  

Senator  Burdick.  Just  a  minute.  Let  me  correct  my  own  staff  mem- 
ber. That  has  not  come  from  the  State  conventions;  that  has  only 
come  from  tlie  connnittees. 

]Mr.  Westphal.  Correct,  that  has  not  come  from  the  ABA. 

Senator  Burdick.  No,  from  the  State  bars. 

]Mr.  Westphal.  In  unj  event,  Mr.  Chairman,  would  you  agree  if  I 
were  to  invite  Mr,  Pay  to  see  what  he  can  do  to  have  his  own  bar 
association  look  into  this? 

Senator  Burdick.  I  do  not  like  to  disagree  with  my  own  staff,  but 
if  the  executive  committee  could  agree — you  have  not  yet  had  a  full 
State  bar  session? 

Mr,  Ray.  Yes. 

I  can  say  this,  I  was  not  aware  of  the  point  you  just  made  that, 
at  some  earlier  time  this  information  had  been  submitted  to  the  State 
bars,  I  have  served  on  the  Board  of  Bar  Commissioners  and  then  as 
president-elect  and  this  year  as  president.  I  presume  this  must  have 
occurred  at  an  earlier  time,  but  I  would  be  more  than  happy  to  present 
this  matter  to  our  board  of  commissioners  for  their  consideration,  and 
beyond  that,  I,  of  course,  do  not  know  what  the  result  of  their  delib- 
erations would  be,  but  I  would  be  very  pleased  to  do  that, 

Mr.  Westphal.  Thank  you,  ^Mr.  Chairman,  I  have  no  further 
questions. 

Senator  But^dick.  Thank  you  very  much. 

This  completes  the  second  day  of  our  hearings  on  the  fifth  circuit. 

We  will  hear  several  other  witnesses  tomorrow.  The  committee  will 
be  in  recess  until  10  o'clock  tomorrow. 

]Mr.  Westphal.  Mr.  Ray,  could  I  get  from  you  the  list  of  those  agen- 
cies which  you  mentioned  earlier  in  your  testimony? 

Mr,  Ray.  Yes. 

[The  requested  material  follows :] 
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Atlanta  Regional  Offices 

Department  of  Agriculture 

Consumer  and  Marketing  Service. — Meat  and  Poultry  Inspection  Office,  South- 
eastern Region ;  Information  Division,  Southeast  Region ;  Plentiful  Foods  Pro- 
gram, Southeastern  Regional  Ofl&ce;  Poultry  Division  (Market  News  Branch), 
Poultry  and  Poultry  Products  Office. 

Food  and  Nutrition  Service. — Southeast  Area  OflSce. 

Forest  Service. — Regional  Office,  Region  8 ;  State  and  Private  Forestry  Areas, 
Southeastern  Area  Office. 

Department  of  Commerce 

Bureau  of  the  Census. — Regional  Office. 
Department  of  Defense 

Office  of  Civil  Defense. — Regional  Office  (Thomasville,  Ga.),  Region  3. 
Department  of  Health,  Education,  and  Welfare 

Regional  Offices. — Regional  Office,  Region  4. 
Food  and  Drug  Adnvinistration. — District  Office. 

Department  of  Housing  and  Urtan  Development 
Region  Jf. — Regional  Office. 

Department  of  the  Interior 

Bureau  of  Outdoor  Recreation. — Southeast  Regional  Office. 
Bureau  of  Sport  Fisheries  and  Wildlife. — Regional  Office,  Region  4. 

Department  of  Justice 

Laio  Enforcement  Assistance  Administration. — Regional  Office,  Region  h. 
Naturalization  Information  Field  Office. 

Department  of  Labor 

Bureau  of  Labor  Statistics. — Regional  Office,  Region  4. 

Manpower  Administration. — Regional   Office,   Region  4. 

Workplace  Standards  Administration. — Regional  Office. 

Bureau  of  Labor  Standards. — Regional  Office. 

Women's  Bureau. — Regional  Office. 

Office  of  Federal  Contract  Compliance. — Regional  Office. 

Department  of  Transportation 

Federal  Highway  Administration. — Regional  Office,  Region  3. 

National  Highway  Traffic  Safety  Administration. — Regional  Office,  Region  4. 

Urban  Mass  Transit  Administration. — Regional  Office. 

Civil  Service  Commission 

Regional  Office. — Atlanta  Region. 
Commission  on  Civil  Rights 

Field  Office. — Southern  Region. 

Environmental  Protection  Agency 

Interim  Regional  Coordinators. — Region  4. 

Equal  Employment  Opportunity  Commission 
Field  Office. — Atlanta. 

Federal  Communications  Commission 
District  Office. — District  6. 

Federal  Mediation  and  Conciliation  Service 
Regional  Office. — Region  3. 

Federal  Power  Commission 
Regional  Office. — Atlanta. 

Federal  Trade  Commission 
Field  Office. — Atlanta. 
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General  Services  Administration 
Regional  Office. — Region  4. 

National  Archives  and  Records  Centers. — Federal  Records  Center,  Atiania. 
Business  Service  Centers. — Service  Areas,  Region  4. 
Federal  Information  Centers. — Atlanta. 

Interstate  Commerce  Commission 
Regional  Oj!/?ce.— Atlanta  (Region  3). 

Office  of  Economic  Opportunity 
Regional  Office. — Region  4. 

Office  of  Emergency  Preparedness 
Regional  Office. — Region  3. 

Railroad  Retirement  Board 
Regional  Office. — Atlanta. 

Securities  and  Exchange  Commission 
Regional  Office. — Atlanta. 

[Editor's  Note. — The  following  information  is  presented  as  a  sup- 
plement to  Mr.  Ray's  list  in  accordance  with  Judge  Charles  Clark's 

request :] 

U.S.  Court  of  Appeals, 

Fifth  Circuit, 
Jackson,  Miss.,  November  4,^97 Jf. 
William  P.  Westphal,  Esq., 

Chief  Counsel,  Subcommittee  on  Improvements  in  Judicial  MacMncnj,  Com- 
mittee on  the  Judiciary,  U.S.  Senate,  Washington,  D.C. 
Dear  Mr.  Westphal  :  At  the  time  of  my  testimony  I  was  not  aware  that  the 
Federal  Prison  System  (which  is  involved  with  more  than  33%%  of  the  cases 
before  onr  court)  places  Texas  and  Louisiana  in  its  South  Central  Region  with 
headquarters  in  Dallas  and  places  Mississippi,  Alabama,  Georgia  and  Florida  in 
its  Southeast  Region  with  headquarters  in  Atlanta.  If  it  was  contained  in  the 
listing  of  information  submitted  by  Honorable  James  Hugh  Ray,  it  escaped  my 
attention.  If  the  record  is  still  open  and  this  very  significant  fact  is  not  a  part 
of  it,  I  request  that  it  be  placed  before  the  subcommittee. 

Please  give  my  regards  to  Senators  Burdick  and  Hruska  and  thank  them  again 
for  their  cordiality  and  attentiveness  at  the  hearing. 
Respectfully, 

Charles  Clark,  Circuit  Judge. 

[Whereupon,  at  12  :20  p.m.,  the  subcommittee  was  recessed,  to  recon- 
vene at  10  a.m.,  Thursday,  September  26, 1974.] 
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THURSDAY,   SEPTEMBER  26,    1974 

U.S.    SexATEj 

Subcommittee  on  Impko^t:ment  in  Judicial  JVL^chinert, 

Committee  on  the  Judiciary, 

Washington,  D.C. 
The  subcommittee  met,  pursuant  to  recess,  at  10  o'clock  a.m.,  in 
room  2228,  Dirksen  Senate  Office  Biiikling,  Senator  Quentin  N.  Bur- 
dick  (chairman  of  the  subcommittee)  presiding. 
Present :  Senators  Burdick  and  Hruska. 

Also  present :  William  P.  Westphal,  chief  counsel ;  William  J.  Wel- 
ler,  deputy  counsel,  and  Kathryn  Coulter,  chief  clerk. 

Senator  Burdick.  This  is  the  third  day  of  hearings  on  the  question 
of  realigning  the  fifth  and  ninth  circuits.  Our  first  witness  this  morning 
will  be  John  H.  Hall,  attorney  at  law,  Dallas. 
Welcome  to  the  coimnittee,  Mr.  Hall. 

STATEMENT  OF  JOHN  H.  HALL,  ATTORNEY  AT  LAW,  DALLAS,  TEX. 

Mr.  Hall.  Thank  you,  sir. 

I  might  say,  by  way  of  preface,  that  my  brief  remarks  are  not 
those  of  an  appellate  law3'er  because  I  seldom  appear  in  an  appellate 
court.  My  views  are  those  of  one  whose  appearances  are  in  the  trial 
courts. 

In  August  of  1973,  in  Houston,  when  the  Coimnission  on  Revision 
of  the  Federal  Court  Appellate  System  held  hearings,  the  Commission 
was  told  in  substance  that  it  was  a  misconception  that  the  fifth  circuit 
was  in  trouble.  It  was  told  that  it  was  absolutely  current,  thus  appar- 
ently indicating  that  the  fifth  circuit's  yardstick  for  being  in  or  out 
of  trouble  would  be  whether  the  caseload  is  being  handled,  not  how" 
it  is  handled. 

It  seems  to  me  that  being  current  and  being  in  trouble  is  mixing 
apples  and  oranges.  If  expediencies  are  keeping  the  circuit  current, 
it  results  in  dispensing  with  justice,  not  in  the  dispensing  of  justice; 
it  residts  in  doing  away  with  the  Anglo-American  adversary  case 
and  controversy  system. 

I  use  that  phrase  because  that  is  the  phrase  used  by  the  fifth  circuit 
in  Huff  V.  Southei'u  Pacific  Railroad,  in  the  course  of  its  opinion 
describing  the  manner  in  which  the  circuit  is  handling  its  expanded 
caseload. 

But  this  case  and  controversy  system  is  being  sacrificed  by 
expediency  in  order  to  keep  current.  Figures  were  presented  to  the 
committee  in  Houston  in  August  1973  showing  that  the  fifth  circuit 
caseload  increase  was  some  90  percent  from  1968  to  1973.  Figures 
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wore  also  presented  there  showing  that  the  opinions  of  the  judges 
during  the  same  period  of  time  increased  124  percent.  This  increase 
has  been  handled  through  what  the  Court  described  in  its  opinion  in 
Muvpliy  V.  Holman  as  "judicial  inventiveness"  to  increase  produc- 
tivity and  expedite  disposition. 

I  do  not  see  how  we  can  properly  keep  current  through  expendiency 
any  more  than  a  surgeon  can  perform  a  2-hour  operation  in  30 
minutes. 

When  there  is  an  increase  in  the  caseload  of  some  90  percent,  some- 
thing has  to  give  way  if  the  court  is  to  continue  current.  The  hours 
in  the  day  do  not  increase,  the  days  in  the  week  do  not  increase,  and 
the  judges  do  not  increase.  Many  of  the  lawyers  are  concerned  about 
Vvhat  is  the  result  of  this. 

I  think  most  believe  that  the  adversary  case  and  controversy  system 
has  suffered  because  of  the  manner  in  which  the  caseload  is  handled. 
When  you  screen  cases  to  either  curtail  or  eliminate  oral  argument, 
or  put  cases  on  the  summary  calendar,  that  tends  to  do  away  with  the 
adversary  case  and  controversy  system. 

Oral  appellate  argument  has  never  been  said  to  be  unnecessary.  Has 
any  lawyer  or  judge  ever  read  a  brief  without  there  being  some  ques- 
tion raised  which  could  be  answered  in  oral  argument?  Doing  away 
with  oral  arguments  speeds  us  toward  an  administrative  system  as 
distinguished  from  a  judicial  system. 

None  of  the  fifth  circuit  opinions  explaining  the  expediencies  used 
to  handle  the  caseload  give  any  indication  of  the  manner  in  which 
the  law  clerks  are  used.  There  is  v^'onderment  as  to  whether  perhaps 
the  clerks  are  being  used  for  work  tliat  is  better  clone  by  judges.  How 
is  the  influx  being  handled  when  there  is  no  increase  in  judges  or 
hours  in  the  day  ? 

I  do  not  know  how  it  is  handled  and  cannot  tell  you,  but  I  think 
there  is  apprehension  among  the  lawyers  that  the  law  clerks  may  have 
much  to  do  with  the  judicial  process  as  distinguished  from  the  admin- 
istrative process.  That  may  be  unwarranted.  I  hope  it  is,  and  I  hope 
that,  either  this  subcommittee  will  determine,  or  the  Commission  on 
Revision  of  the  Federa.1  Court  Appellate  System  has  determined, 
that  the  internal  procedures  are  such  that  the  law  clerks  are  doing 
only  the  work  of  law  clerks. 

If  law  clerks  are  involved  in  duties  better  handled  h^  a  judge,  it 
is  submitted  that  a  law  clerk  cannot  do  what  a  judge  should  do  any 
more  than  a  competent  nurse  in  an  oj^erating  room  can  perform 
surgery  for  a  surgeon. 

We  seem  to  be  caught  in  a  wave  of  expediencies  to  keep  current. 
There  was  an  article  in  the  August  1974  American  Bar  Association 
Journal,  speaking  on  why  we  should  retain  the  jury  system  in  trials, 
which  stated : 

"Just  as  justice  delayed  is  justice  denied,  assembly  line  justice  is  no 
justice  at  all." 

I  think  the  fifth  circuit  is  to  be  commended  for  initiating  various 
procedures  to  keep  current,  but  I  feel  that  this  should  continue,  and 
should  have  and  does  have  its  origination,  only  as  a  stop-gap  situation. 

I  have  never  heard  anyone  say  that  the  expediencies  presently  used 
are  better  than  what  was  used  before  the  influx  of  the  caseload. 
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Chief  Justice  Warren  Burger  alluded  to  the  effect  of  a  heavy 
caseload  upon  the  U.S.  Supreme  Court  in  an  article  written  by  him 
which  appeared  in  the  American  Bar  Association  Journal  in  July 
1973.  He  recognized  that  the  caseload  ultimately  affects  the  quality  of 
the  product  of  the  U.S.  Supreme  Court.  This  would  be  just  as  true 
as  it  relates  to  the  courts  of  appeal. 

In  reality,  the  court  of  appeals  is  the  Suprome  Court  to  most  liti- 
gants, for  seldom  do  their  cases  ever  go  to  the  Supreme  Court. 

Any  expediency  used  which  decreases  the  right  of  oral  argument 
or  affects  quality  of  the  product  or  results  in  assembly  line  justice  is  a 
tragedy.  It  is  a  tragedy  not  only  to  the  litigant  in  particular,  but  it  is 
a  tragedy  to  the  people  in  general.  Their  basic  rights  are  just  gradually 
eroding  away  and  they  are  not  even  aware  of  what  is  happening  to 
them.  '^ 

I  think  the  problem  is  a  very  difficult  one,  but  if  we  are  to  keep  the 
adversary  case  and  controversy  system,  something  must  be  done.  The 
caseload  continues  to  increase ;  it  is  not  decreasing.  Just  as  the  popula- 
tion increases,  and  just  as  the  po]:)ulation  increase  results  in  building 
more  hospitals  and  schools,  it  is  submitted  that  the  caseload  increase 
should  result  in  more  judges. 

We  need  increased  judicial  manpower  for  the  increased  caseload. 
Even  now  the  fifth  circuit  uses  more  judges  than  it  has.  Some  of  the 
district  court  judges  and  some  of  the  judges  from  the  other  circuits 
come  in  and  sit  from  time  to  time  on  the  panels  hearing  the  cases  in 
the  fifth  circuit. 

In  solving  the  problem,  it  seems  to  me  that  not  only  could  the  circuit 
be  split  geographically,  but  that  the  ninnber  of  judges  should  be  in- 
creased to  be  commensurate  with  the  need. 

The  fact  that,  historically,  there  have  been  15  judges  for  the  fifth 
circuit  consisting  of  the  six  States  in  it  and  the  Panama  Canal  does 
not  seem  to  me  to  be  a  reason  to  continue  that  number  when  more  are 
needed. 

Thank  you. 

Senntor  BrKDicK.  T  just  have  one  or  two  questions,  Mr.  Hall. 

Testimony  received  in  the  last  2  days  indicates  that,  under  the 
screening  process  practiced  in  the  fifth  circuit,  after  a  case  has  been 
assigned  to  the  panel,  panel  members  read  the  briefs  and  then  deter- 
mine whether  or  not  an  oral  argument  is  necessary,  and  if  any  one  of 
the  three  thinks  an  oral  argument  is  to  be  had,  it  is  granted.  Is  that 
not  a  pretty  good  safeguard  ? 

Mr.  Hall.  I  feel  that,  when  they  are  confronted  with  the  caseload 
that  they  have,  it  tends  to  at  that  point  cause  expediences  to  take  over, 
because,  if  there  is  a  benefit  of  the  doubt,  I  imagine  they  give  the 
benefit  of  the  doubt  to  not  having  the  argument. 

Senator  Burdick.  The  evidence  does  not  show  that;  they  just  say, 
"If  one  man  alone  for  any  reason  asks  for  an  oral  argument,  it  is 
granted." 

Mr.  Hall.  Yes.  * 

Senator  Burdick.  You  will  have  to  concede  there  are  cases  that  have 
less  than  real  merit  when  they  come  up. 

Mr.  Hall.  I  will  agree  with  that. 

Senator  Burdick.  We  heard  a  statement  from  Judge  Wisdom  which 
said  that  the  British  judges  handle  several — how  many  did  he  say  ? 
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Mr.  Westphal.  Their  Court  of  Criminal  Appeals  lianclles  about 
10.000  cases  a  year  as  compared  to  the  3.000  that  the  fifth  circuit  has. 

Senator  Burdick.  I  guess  there  are  other  facts  to  be  weighed,  but 
our  American  system  of  law  springs  from  the  common  law  system 
which  we  took  from  England.  Do  you  think  they  are  moving  away 
from  that  old  common  law  system  and  not  giving  justice  to  litigants? 

Mr.  Hall.  I  think,  in  the  manner  it  is  handled,  they  are  doing  that.  I 
do  not  profess  to  be  an  expert  on  the  British  system,  although  I  have 
heard  some  of  their  barristers  and  even  the  Lord  Chief  Justice  speak. 
Thej^  do  have  a  system  whereby  their  judges,  as  I  understand  it.  come 
from  the  pick  of  the  trial  bar,  and,  as  I  understand  it.  they  seem  to  be 
very  knowledgeable  and  up  to  date  in  the  law.  I  think  their  system 
of  selecting  judges  is  entirely  different  from  ours,  and  I  think  that  has 
an  effect  on  this,  when  trying  to  compare  the  two. 

Senator  Burdick.  "Well,  before  I  get  along  too  far  in  years  in  this 
committee,  I  am  going  to  take  one  more  trip,  and  I  am  going  to 
look  at  that  British  system  and  see  what  they  are  doing  that  we 
do  not  do  and  see  just  what  is  happening  over  there.  I  was  intrigued 
by  Judge  Wisdom's  statement.  I  could  not  believe  it  for  a  while,  but 
he  seemed  to  be  rather  convincing. 

Well,  we  get  your  point.  We  do  not  want  a  denial  of  justice,  and  you 
are  afraid  if  we  do  not  get  more  judge  power  we  will  not  have  justice 
and  that  the  center  of  justice  will  deteriorate.  Is  that  your  point? 

Mr.  Hall.  Yes,  sir. 

Mr.  Westphal.  I  have  just  a  few  questions,  ]Mr.  Hall. 

In  your  remarks  you  mentioned  that  you  had  some  question  in  your 
mind,  as  a  lawyer,  as  to  the  extent  to  which  the  law^  clerks  employed 
by  the  judges  may,  under  this  pressure  of  a  large  volume  of  cases,  be 
doing  work  in  the  appellate  process  that  is  probably  beyond  the  capac- 
ity of  a  law  clerk  to  do;  you  are  apprehensive  that,  because  of  this 
heavy  volume  of  work,  the  judges  are  probably  forced  to  rely  on  some 
extra  help  from  law  clerks  beyond  their  competency,  which  they  would 
not  do  if  they  did  not  have  such  a  heavy  caseload  to  cope  with.  Do 
you  recall  that? 

Mr.  Hall.  Yes,  sir. 

Mr.  Westphal.  Of  course,  I  think  this  has  been  the  suspicion  of 
trial  lawyers  for  several  years.  That  is,  we  have  always  suspected  that 
tlie  law  clerk  Avrote  the  opinion  and  had  a  great  deal  of  input  into 
the  decision;  everybody  has  always  been  a  little  bit  suspicious  of 
that. 

I  think  that  in  actuality  what  happens  is  that  if  you  have  a  good 
conscientious  judge — as  I  would  estimate  99  of  every  iOO  of  our  judges 
are,  by  and  large — tlien  they  will  not  suffer  any  law  clerk  to  make  a 
decision  for  them.  They  do  ^get  help  from  the  law  clerk  in  the  initial 
drafting  of  an  opinion  or  the  initial  research  on  a  legal  issue.  I  think 
that  that  fact  may  vary ;  as  the  caseload  of  a  court  gets  too  heavy  for 
the  judge  to  bear  you  get  more  and  more  reliance  on  a  law  clerk. 

There  have  been  proposals  made  that  the  Congress-should  authorize, 
in  addition  to  the  two  or  three  law  clerks  that  work  for  each  appellate 
judge,  a  corps  of  fiv&  or  six  staff  attorneys  for  each  circuit  court  of 
appeals.  They  would  be  headed  by  a  man  who  has  had  considerable 
trial  experience,  to  whom  we  would  pay  a  commensurate  salary,  and 
these  staff  attorneys  would  work  for  the  court  as  a  whole  in  the  appel- 
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late  process.  They  would  assist  in  the  screening  in  this  way.  After  the 
judges  have  made  the  initial  determination  tliat  a  case,  for  example, 
would  not  bo  accorded  oral  argument  but  would  be  decided  on  the 
briefs,  then  the  staff  attorneys  would  try  to  analyze  the  issues,  the 
evidence  and  the  laAV  in  the  case  and  lay  it  before  the  judges.  The 
judges  would  then  make  a  tentative  decision,  and  they  would  then  get 
some  help  from  either  their  individual  law  clerks  or  these  staff  attor- 
neys in  the  drafting  of  an  opinion. 

Now,  wdiat  reaction  do  you  have  as  a  trial  attorney  in  the  State  of 
Texas  to  that  concept  of  "staff  attorneys  ?" 

JNIr.  Hall.  Well,  I  gather  that  you  are  creating  sort  of  an  adminis- 
trative mini- judge,  and  to  me,  rather  than  doing  that,  I  would  rather 
see  more  judges. 

I  think,  certainly,  that  if  there  is  anything  to  this  apprehension 
that  the  lawyers  have  concerning  law  clerks,  that  that  system  would 
be  better  than  the  present  one,  but  I  do  not  think  it  would  be  as  good 
as  having  more  judges. 

Mr.  Wesitiial.  Of  course,  in  the  best  of  all  worlds,  we  would  like  to 
have  our  judges  have  a  caseload  that  they  could  handle  personally,  that 
they  could  handle  Avithout  need  of  law  clerks,  and  we  would  be  sure 
that  w^e  w^ould  have  each  judge  making  his  ow^n  mature,  deliberate  de- 
cision on  the  facts  in  the  case.  That  is  the  best  of  all  worlds.  But  I  am 
sure  you  realize  that,  as  this  volume  of  legal  business  grows;  we  are 
never  going  to  be  able  to  go  back  to  that  so-called  best  of  all  worlds, 
that  we  do  have  to  make  some  changes  in  our  method  of  handling  an 
ever-increasing  volmne  of  cases.  Is  that  not  true  ? 

]Mr.  Hall.  I  do  not  look  at  it  that  way  if  you  proceed  from  the  pre- 
mise that  our  system  is  the  best  system.  That  is  why  I  alluded  to  the 
idea  of  using  a  nurse  in  an  operating  room  to  try  to  cut  down  on  time. 
I  do  not  see  how  you  can  change  the  system,  if  you  believe  in  the  basic 
system. 

We  have  increased  other  things  because  of  population  increases,  and 
I  do  not  see  why  we  should  not  increase  judge  power  because  of  the 
same  thing. 

]Mr.  Westpiial.  Let  me  draw  an  analogy  to  what  examples  you  have 
given  here. 

I  am  sure  that  in  the  field  of  surgery  there  used  to  be  the  day  that 
the  surgeon  did  everything  in  connection  with  the  surgery,  including 
stitching  up  the  incision.  He  did  everything.  Now  the  practice  is  that 
a  good  competent  surgical  nurse  in  there  will  sometimes  herself  stitch 
up  the  wound,  as  long  as  she  does  it  under  the  supervision  of  the  sur- 
geon, wdio  is  still  there  and  is  concerned  about  other  things  such  as 
watching  the  vital  signs  of  the  patient.  Now,  the  surgeon  needs  her 
help  in  order  to  perform  his  skill  well. 

I  do  not  knoAv  what  the  size  of  your  law  firm  is,  but  when  I  was  prac- 
ticing law  and  was  the  main  trial  attorney  in  the  firm,  I  had  the  help 
of  younger  lawyers  in  my  office.  They  either  rendered  assistance  on  a 
case  while  I  was  in  trial  on  that  case,  or  they  were  preparing  other 
cases  for  me.  Would  you  not  concede  that,  drawing  that  analogy,  judges 
do  have  to  have  the  help  of  law  clerks  and  do  have  to  have  the  help  of 
staff  attorneys,  and  that  the  main  thing  that  keeps  the  system  working 
properly  is  that  the  judge  who  has  this  assistance  of  staif  is  not  f?o  over- 
worked that  he  cannot  still  give  his  own  close  personal  supervision  and 
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have  his  own  imprint  on  the  end  product  ?  Do  you  think  those  are  the 
proper  guidelines  ? 

INIr.  Hall.  I  think  they  are.  I  think  that,  if  there  is  a  hole  in  that,  so 
to  speak,  it  is  to  make  sure  that  it  does  not  proceed  to  the  point  where 
in  fact  the  law  clerk  or  staff  attorneys  are  in  reality  doing  what  the 
judge  should  be  doing.  To  me  the  issue  is  how  that  line  is  determined 
and  who  makes  sure  it  is  not  crossed. 

Mr.  Westphal.  That  is  absolutely  correct.  You  put  your  finger  on 
it.  If  I  come  in  to  your  firm  and  retain  you  as  a  lawyer  at  whatever 
hourly  rate  we  agree  on  to  handle  a  case,  the  only  way  I  know  that  you 
are  going  to  do  the  work  on  my  case  rather  than  have  some  young 
lawyer  in  you  firm  who  is  just  one  year  out  of  law  school  doing  that 
"sfork,  is  to  have  confidence  in  you  and  in  your  integrity  and  ability 
as  a  lawyer.  Then  I,  as  your  client,  would  be  satisfied.  It  is  the  saniQ 
wa^'  with  us  as  lawyers  as  we  view  our  appellate  judges.  "We  have  to 
have  confidence  in  their  integrity,  in  their  conscientiousness  about 
their  work.  We  have  to  trust  that  they  will  not  suffer  any  law  clerk 
to  be  making  any  active  decisions  for  them.  Isn't  that  about  what  it 
boils  down  to? 
:Mr.  Hall.  Yes. 

Mr.  Westphal.  Do  you  have  any  feelings  about  one  of  the  proposals 
ultimately  recommended  by  the  Commission  which  would  divide 
the  six  States  of  the  fifth  circuit  by  putting  tlie  four  eastern  States  in 
one  circuit  and  Texas  and  I^uisiana  into  a  second  circuit?  Do  you 
have  any  feelings  about  a  circuit  composed  of  only  the  States  of  Texas 
and  Louisiana? 

Mr.  Hall.  Xo.  I  think  that  if  they  are  going  to  be  split,  iSTo.  1,  it  is 
better  to  use  States  within  tJie  circuit  rather  than  bring  in  other 
States;  plus  the  fact  that  to  have  adjoining  States  together  would 
make  the  most  sense. 

As  I  recall  the  figures,  if  Texas,  Louisiana,  and  Mississippi  were 
together  with  the  Panama  Canal  Zone  and  if  the  other  three  to  the 
East  were  together,  then  I  believe  the  caseload  is  substantially  the 
same  for  each. 

Mr.  Westphal.  Well,  I  think  that  was  true  for  the  1973  statistics. 
I  think  as  the  filing  j^icture  has  changed  a  little  bit  in  1974,  and  we 
get  very  close  to  equality  in  caseload  under  a  4  to  2  split.  I  will  supply 
you  with  the  figures  here  in  a  moment. 

Mr.  Hall.  That  would  seem  to  be  the  situation  under  the  latest 
figures.  I  would  see  no  objection  to  that.  I  do  not  know  what  or  how 
to  project  what  it  might  be  in  the  future.  If  we  split  it  that  way,  and 
then  find  that  the  whole  situation  changes  so  that  perhaps  it  doubles 
in  the  east  or  perhaps  it  doubles  in  the  west,  I  do  not  know  what  we 
would  do  to  settle  tliat  problem. 

Senator  Burdick.  The  record  shows  that  you  people  in  Texas  are 
bio;  litigators.  The  biggest  increase  is  generated  right  there  in  Texas. 
Mr.  Westphal.  In  any  event,  as  a  lawyer  you  have  no  strong  feeling 
that  a  circuit  should  consist  of  more  than  two  States  ? 
Mr.  Hall.  No. 

Mr.  Westphal.  I  believe  that  is  all  the  questions  I  have,  Mr.  Chair- 
man. 

Just  one  thing.  Do  you  have  an  extra  copy  of  your  prepared  remarks 
with  you,  or  if  not,  may  we  borrow  your  copy  and  Xerox  it? 
Mr.  Hall.  Certainlv. 
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Senator  Burdick.  Any  questions,  Senator  ? 
Senator  Hruska.  I  have  no  questions. 
Thank  you  for  appearing  here,  Mr.  Hall. 

[Editor's  Note. — In  preparation  for  these  hearings,  the  subcommittee  sought 
the  views  of  the  State  Bar  of  Texas.  The  subcommittee  unfortunately  did  not 
receive  a  response  from  the  State  Bar  of  Texas  until  after  completion  of  the 
hearings.  There  follows  a  complete  record  of  all  the  pertinent  correspondence 
between  the  subcommittee  and  the  State  Bar  of  Texas.] 

U.S.  Senate, 
Committee  on  the  Judiciary, 
Subcommittee  on  Improvements  in  Judicial  Machinery, 

Washington,  D.C.,  September  9, 191  ff. 
Mr.  Leroy  Jeffers, 

Attorney-at-Law,  Vinson,  Elkins,  Searls,  Connally  and  Smith,  First  City  National 
Bank  Building,  Houston,  Tex, 
Dear  Mr.  Jeffers  :  In  preparation  for  this  subcommittee's  consideration  of 
recommendations  by  the  Commission  on  Revision  of  the  Federal  Court  Appellate 
System'  with  reference  to  the  division  of  the  Fifth  Circuit,  I  have  just  finished 
reading  your  interesting  testimony  given  approximately  one  year  ago  when  the 
commission  met  in  Houston. 

In  addition  to  sponsoring  the  legislation  which  created  that  commission,  this 
subcommittee  under  the  chairmanship  of  Senator  Burdick  has  also  been  hand- 
ling S.  1876  which  contains  the  proposals  to  make  a  limited  restriction  upon  the 
diversity  jurisdiction  of  the  district  courts  in  addition  to  other  revisions  and  im- 
provements in  federal  jurisdiction.  In  your  testimony  you  mentioned  that  the 
Texas  State  Bar  Association,  at  its  July  197.3  meeting,  created  a  special  com- 
mittee to  study  the  matter  of  federal  court  jurisdiction,  including  S.  1876.  I 
would  appreciate  it  if  you  could  now  advise  whether  the  special  committee  of 
the  bar  association  has  completed  its  study  and  particularly  whether  it  has 
taken  a  position  with  reference  to  S.  1876. 

I  would  also  like  to  inquire  whether  the  bar  association  has  now  taken  any 
official  position  with  reference  to  proposals  to  divide  the  Fifth  Circuit  as  a  means 
of  coping  with  the  ever  increasing  appellate  caseload  in  that  circuit.  Whether  or 
not  an  official  position  has  been  taken,  am  I  correct  in  assuming  that  either  you 
or  your  successor  as  the  president  of  the  bar  association  would  be  interested  in 
presenting  either  a  written  statement  or  oral  testimony  when  this  subcommittee 
considers  the  various  proposals  made  by  the  commission  with  reference  to  the 
Fifth  Circuit?  I  would  appreciate  hearing  from  you  on  this  latter  point  at  your 
earliest  convenience. 
Sincerely, 

WiLLiAjr  P.  Westphal,  Chief  Counsel. 


State  Bar  op  Texas, 
Houston,  Tex.,  October  29,  J97J,. 
Mr.  William  P.  Westphal, 

Chief  Counsel,  8ubcomm,ittee  on  Improvements  in  Judicial  Machinery,  Commit- 
tee on  the  Judiciary,  U.S.  Senate,  Washington,  D.G. 

Dear  Mr.  Westphal:  Your  September  9  letter  inquires  as  to  whether  the 
State  Bar  of  Texas  has  taken  any  ofl5cial  position  with  reference  to  proposals 
to  divide  the  Fifth  Circuit,  on  S.  1876  or  other  proposals  to  limit  diversity  juris- 
diction of  the  district  courts,  or  with  reference  to  other  revisions  and  improve- 
ments in  federal  jurisdiction.  During  my  Presidency  of  the  State  Bar  of  Texas, 
the  Board  of  Directors  on  its  behalf  did  take  oflScial  action  with  reference  to 
these  proposals.  The  action  taken  was  reported  by  me  to  the  Commission  on 
Revision  of  the  Federal  Court  Appellate  System  for  incorporation  in  its  record 
and  in  the  official  report  to  be  made  by  it.  I  am  enclosing  copies  of  my  letters 
making  these  reports. 

The  State  Bar  of  Texas,  of  course,  continues  to  be  veiy  much  interested  in 
all  proposals  and  legislative  developments  concerning  the  Fifth  Circuit  and 
concerning  revisions  in  federal  appellate  court  jurisdiction  and  procedures.  I  am 
confident  that  the  State  Bar  of  Texas  would  want  to  be  represented  by  oral 
testimony  and  written  statement  at  any  Subcommittee  hearing  conducted  on  the 
subject,  i  am  sending  a  copy  of  your  letter  and  of  this  letter  to  Honorable  Lloyd 
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Lochridge,  the  current  President  of  the  State  Bar  of  Texas,  for  his  information 
and  for  his  confiiination  of  my  view  that  the  State  Bar  of  Texas  would  like  the 
opportunity  of  presenting  its  official  position  to  the  Subcommittee  at  any  hear- 
ings conducted  by  it  on  these  subjects. 
Sincerely  yours, 

Leroy  Jeffers. 


[Editor's  Note. — The  enclosures  in  Mr.  Jeffers'  October  29th  letter  follow:] 

State  Bar  of  Texas, 
Houston,  Tex.,  December  3, 1913. 
Plon.   A.   Leo  Levin, 

Executive  Director,  Commission  on  Revision  of  the  Federal  Court  Appellate 
System,  Court  of  Claims  Building,  Washington,  D.C. 
Dear  Professor  Levin  :  I  am  enclosing  20  copies  of  the  Statement  of  Position 
of  the  State  Bar  of  Texas  concerning  the  three  atl6rnative  realignments  to  which 
the  consideration  of  the  Commission  has  been  narrowed  according  to  its  pre- 
liminary report.  You  will  note  that  this  Statement  of  Position  of  the  State  Bar 
of  Texas  favors  the  first  alternative  described  in  the  preliminary  report  and 
recommends  its  adoption. 

Sufficient  copies  are  enclosed  for  distribution  to  all  members  of  the  Commission. 
Sincerely  yours, 

Leroy  Jeffers,  President. 


State  Bar  of  Texas, 
Houston,  Tex.,  December  3, 1913. 

Commission  on  Revision  of  the  Federal  Court  Appellate  System, 
Court  of  Claims  Building, 
Washington,  D.C. 

To  the  Honorable  Members  of  the  Commission  :  The  State  Bar  of  Texas 
has  now  given  careful  consideration  to  the  preliminary  report  of  the  Commis- 
sion enumerating  three  alternative  proposals  for  the  realignment  of  the  United 
States  Court  of  Appeals  for  the  Fifth  Circuit  which  are  stated  "to  remain 
under  active  consideration."  Appropriate  Committees  of  the  State  Bar  of  Texas 
have  deliberated  upon  the  preliminary  report  and  the  three  alternative  realign- 
ments pursuant  to  the  Commission's  invitation  to  the  Bar  for  "reasoned  com- 
ments and  advice."  The  result  is  that  the  Board  of  Directors  has  voted  over- 
whelmingly to  recommend  to  the  Commission  that  it  adopt  the  first  alternative 
described  in  its  preliminary  report  under  which  there  would  be  a  realignment 
of  the  Fifth  Circuit  into  two  Circuits  composed  of  Florida,  Georgia  and  Alabama 
in  one  and  composed  of  Texas,  Louisiana,  Mississippi  and  the  Canal  Zone  in  the 
other.  The  policy  reasons  behind  the  recommendation  that  the  first  alternative 
be  adopted  as  the  most  desirable  of  the  three  still  under  active  consideration 
are  as  follows : 

(1)  This  alternative  would  make  the  two  emerging  Circuits  more  equal  in 
caseload  than  either  of  the  other  two  alternatives  based  on  1973  filings  as 
described  in  the  preliminary  report.  This  most  even  case  division  of  the  three 
alternatives  is  stated  to  be  1,500  cases  in  the  Florida,  Georgia  and  Alabama 
Circuit  and  1.464  cases  in  the  Texas,  Louisiana,  Mississippi  and  Canal  Zone 
Circuit.  Based  on  the  most  reasonable  projections,  the  caseload  between  the 
two  emerging  Circuits  under  the  first  alternative  is  likely  to  continue  to  be  more 
evenly  divided  than  would  be  the  case  under  either  of  the  other  two  stated 
alternatives. 

(2)  The  first  alternative  results  in  the  two  emerging  Circuits  which  would 
be  most  cohesive  geographically.  Contiguous  states  would  be  present  in  both 
Circuits.  Transportation  facilities  between  points  in  Texas,  Louisiana  and  Mis- 
sissippi and  New  Orleans  are  quite  good.  Transportation  facilities  are  further 
very  good  between  points  in  the  cohesive  states  of  Florida,  Georgia  and  Ala- 
bama,   particularly    with    Atlanta,    Miami,    Jacksonville   and    Birmingham. 

(3)  The  first  alternative  does  not  disturb  any  other  existing  Circuit  and 
niamtains  continuity  by  preserving  present  aUgnments  among  the  two  groups 
of  eontinguous  states  into  which  the  Fifth  Circuit  would  be  divided. 

(4)  Alternative  1  would  maintain  a  higher  degree  of  desirable  variations  in 
^onomy  and  viewpoints  than  would  either  the  second  or  third  alternatives 
-and  in  the  judgment  of  the  State  Bar  of  Texas  would  result  in  the  best  bal- 
lanead  realignments  of  any  of  the  three  proposed. 

Bespectfully  submitted. 

Leroy  Jeffers,  President. 
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State  B-\b  of  Texas, 
Houston,  Tex.,  June  21, 191  Jf. 
Hon.  A.  Leo  Levin, 

Executive  Director,   Commission  on  Revision  of  the  Federal  Court  Appellate 
System,  Court  of  Claims  Building,  Washington,  B.C. 

Dear  Professor  Leatin  :  The  Board  of  Directors  of  the  State  Bar  of  Texas, 
which  is  composed  of  thirty  members  elected  by  printed  mail  ballot  by  the 
lawyers  in  the  various  geographic  Bar  Districts,  has  unanimously  adopted  three 
recommendations  to  the  Commission  on  Revision  of  the  Federal  Court  Api)ellate 
System  relating  to  issues  which  you  now  have  under  consideration.  The  State  Bar 
of  Texas  is  a  statutory  agency  of  which  all  of  the  approximately  24,000  licensed 
lawyers  in  Texas  are  members.  It  is  declared  by  the  statute  to  be  a  part  of  the 
Judicial  Branch  of  the  government  of  the  State  of  Texas. 

We  will  greatly  appreciate  your  informing  the  members  of  the  Commission 
and  entering  into  the  records  of  the  Commission  the  following  recommendations : 

(1)  It  is  recommended  that  the  right  to  oral  argument  of  all  cases  in  the 
United  States  Courts  of  Appeals  be  preserved  and  strengthened.  In  the  numerous- 
instances  where  it  has  been  eliminated  or  severely  curtailed,  it  is  recommended 
that  it  be  restored.  It  is  deemed  that  oral  advocacy  is  a  traditional,  vital  and 
important  part  of  the  adversary  process  and  that  its  erosion  constitutes  a  weak- 
ening of  the  adversary  sj'stem  of  justice  and  the  acceleration  of  a  trend  toward 
the  administrative  rather  than  tlie  adjudicative  disposition  of  appeals. 

(2)  It  is  recommended  that  the  statutory  provision  for  the  convening  of  three- 
judge  federal  courts  be  repealed.  Such  action  would  conserve  judicial  time  both 
at  the  trial  and  appellate  court  levels  without  adverse  effects  on  the  adversary 
process  or  the  proper  adjudication  of  constitutional  issues. 

(3)  It  is  recommended  that  the  jurisdiction  of  United  States  District  Courts 
and  United  States  Courts  of  Appeals  to  review  final  judgments  of  state  courts 
in  criminal  eases  be  either  abolished  or  severely  curtailed  by  statute.  The  rec- 
ommendation is  that,  in  any  event,  the  grounds  upon  which  judicial  review  is 
sought  in  the  federal  courts  must  have  been  first  raised  and  fully  developed  in 
the  state  court  in  which  the  judgment  in  the  criminal  case  was  entered  and  the 
remedy  in  the  state  court  thereafter  completely  exhausted  by  appeal  to  the 
highest  appellate  court  in  the  state  having  jurisdiction  of  the  case  and  thereafter 
by  appeal  or  petition  for  writ  of  certiorari  to  the  United  States  Supreme  Court. 
This  recommendation  is  addressed  to  the  problem  of  numbers  of  cases  in  the 
federal  courts  which  can  never  be  dealt  vsdth  by  changes  in  structures  or  pro- 
cedures except  by  way  of  stop-gap  measures  until  this  source  of  federal  cases 
is  eliminated  or  severely  curtailed. 

Respectfully  yours, 

Lekot  Jeffees,  President. 

State  Bar  of  Texas, 
Austin,  Tex.,  'November  4, 1914- 

Re  Position  of  the  State  Bar  of  Texas  with  reference  to  Proposals  to  Divide 
the  Fifth  Circuit,  on  S.  1876  or  Other  Proposals  to  Limit  Diversity  Juris- 
diction of  the  District  Courts  or  with  reference  to  Other  Revisions  and 
Improvements  in  Federal  Jurisdictions 
Mr.  William  T.  Westphal, 

CJiirf  Counsel,  Subcommittee  on  Improvements  in  Judicial  Machinery,  Commit- 
tee on  the  Judiciary,  U.S.  Senate,  Washington,  D.C. 
Dear  Mr.  Westphal  :  I  have  received  a  copy  of  a  letter  dated  October  29,  1974 
addressed  to  you  by  my  distinguished  predecessor,  Leroy  Jeffers,  respecting  the 
above  mentioned  subject. 

He  has,  of  course,  accurately  stated  the  oflScial  action  taken  by  the  State  Bar 
of  Texas  through  its  Board  of  Directors  during  his  Presidency  and  reflected 
by  the  letters  which  he  wrote  under  date  of  December  3,  1973  and  June  27,  1974 
to  the  Honorable  A.  Leo  Levin,  Executive  Director  of  the  Commission  on  Revi- 
sion of  the  Federal  Court  Appellate  System  there. 

The  State  Bar  of  Texas  would  indeed  like  an  opportunity  to  present  its  official 
position  to  the  Subcommittee  at  any  hearings  conducted  by  it  on  the  subject  and 
to  supply  a  written  statement  at  such  hearings. 

I  would  be  most  appreciative  if  you  could  have  me  notified  when  there  may  be 
held  any  such  hearings  and  when  our  position  may  be  presented. 
Sincerely  yours, 

Lloyd  Locheidge. 
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U.S.  Senate, 
Committee  on  the  Judiciaky, 
Subcommittee  on  Improvements  in  Judicial  Machinery, 

Washington,  D.C.,  November  7, 197.^. 
Mr.  Lloyd  Lochridge, 
President,  State  Bar  of  Texas, 
Austin,  Tex. 

Dear  Mr.  Lochridge  :  This  will  acknowledge  receipt  of  your  letter  of  Novem- 
ber 4tli,  referring  to  the  exchange  of  correspondence  between  Mr.  Jeffers  and  me 
relative  to  the  position  of  the  State  Bar  of  Texas  on  proposals  to  divide  the 
Fifth  Circuit. 

After  my  letter  of  September  9th  to  Mr.  Jeffers,  I  had  a  telephone  conversa- 
tion with  him  on  September  16,  1974,  in  which  I  advised  that  the  subcommittee 
had  scheduled  hearings  on  this  legislation  on  September  24th,  2.5th  and  26th 
and  indicated  our  desii-e  to  have  a  representative  of  the  State  Bar  of  Texas 
appear  at  the  hearings.  It  is  my  recollection  that  Mr.  Jeffers  informed  me  of  the 
fact  that  you  had  succeeded  him  and  I  understood  that  he  would  refer  my 
request  on  to  you.  Thereafter,  I  was  not  advised  that  your  association  would  be 
able  to  send  a  representative  to  the  hearings  on  any  of  these  dates  and  there- 
fore I  arranged  to  incorporate  in  the  hearing  record  the  Statement  of  Position 
contained  in  Mr.  Jeffer's  letter  of  December  3,  1973,  to  the  Commission  on  Revi- 
sion of  the  Federal  Court  Appellate  System. 

Thus,  at  the  present  time,  there  are  no  further  hearings  contemplated  by  the 
subcommittee.  However,  it  is  always  possible  that  Senator  Burdick,  as  chairman 
of  the  subcommittee,  may  schedule  some  additional  hearings  and  if  so  we  would 
at  that  time  be  happy  to  receive  the  testimony  which  you  might  deem  necessary 
as  a  supplement  to  the  position  statement  of  December  3,  1973.  I  am  sending 
a  copy  of  this  letter  to  Mr.  Jeffers  by  way  of  acknowledging  his  letter  of 
October  29,  1974. 
Sincerely, 

William  P,  Westphal,  CMe-f  Counsel. 


State  Bar  of  Texas, 
Austin,  Tex.,  November  15, 197-i. 

Re :  Position  of  the  State  Bar  of  Texas  with  reference  to  proposals  to  divide 
the  Fifth  Circuit,  on  S-1876  or  other  proposals  to  limit  diversity  jurisdic- 
tion of  the  District  Court  or  with  reference  to  other  revisions  and  improve- 
ments in  Federal  jurisdiction 

Mr.  William  T.  Westphal, 

Chief  Counsel,  Subcommittee  on  Improvements  in  Judicial  Machinery,  Commit- 
tee on  the  Judiciary,  U.S.  Senate,  Washington,  D.C. 

Dear  Mr.  Westphal  :  Thank  you  for  your  letter  of  November  7th  pointing  out 
that  the  Subcommittee  has  already  had  its  hearings  on  this  particular  legislation 
on  September  24-26  and  that  you  will  let  me  know  should  any  further  hearings 
be  scheduled  by  the  Chairman,  Senator  Burdick. 

Good  wishes, 


Sincerely, 


Lloyd  Lochridge. 


Senator  Burdick.  Mr.  Joe  J.  Harrell,  attorney  at  law,  Pensacola, 
Fla.,  is  our  next  witness.  I  assume  you  are  here  to  let  the  record  also 
show  that  we  have  some  litigators  clown  there  in  Florida,  too. 

STATEMENT  OF  JOE  J.  HARRELL,  ATTORNEY  AT  LAW, 

PENSACOLA,  ELA. 

]Mr.  Harrell.  Good  morning. 

Senator  Burdick.  Welcome  to  the  committee,  Mr.  Harrell. 

Mr.  Harrell.  I  am  Joe  J.  Harrell  from  Pensacola,  Fla.  I  have  been 
a  member  of  the  Florida  Bar  since  1948,  and  have  practiced  in  Pensa- 
cola continuall}'  since  that  time.  I  have  been  a  member  of  the  Board 
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of  Governors  of  the  Florida  Bar,  a  member  of  the  Florida  delegation 
to  the  Fifth  Circuit  Conference  since  1970,  and  a  member  of  the  com- 
mittee that  was  appointed  by  the  president  of  the  Florida  Bar  to 
study  the  problem  of  restructuring  the  fifth  circuit,  which,  I  believe, 
was  activated  in  September  1973. 

A  report  was  made  to  the  Florida  Bar  by  the  chairman  of  that  com- 
mittee, Thomas  C.  jNIcDonald,  Jr.,  and  with  your  indulgence  I  would 
like  to  read  the  minutes  reflecting  that  report.  It  is  very  short. 

This  is  an  excerpt  from  the  minutes  of  the  regidar  meeting  of  the 
Florida  Bar  held  September  20,  21,  and  22,  1973,  relating  to  item  17, 
the  Connnission  on  Kevision  of  the  Federal  Court  Appellate  System. 
Chairman  Thomas  C.  McDonald,  Jr.,  reported,  in  behalf  of  the  ad  hoc 
committee  appointed  by  President  Hadlow,  as  a  representative  on  the 
board  which  attended  a  hearing  on  the  restructuring  of  the  Fifth 
Judicial  Circuit  held  September  5, 1973,  as  follows : 

Upon  motion  made,  seconded  and  carried,  tlie  Board  endorsed  the  recommenda- 
tion by  several  members  of  the  judiciary  who  have  appeared  before  the  Commis- 
sion to  the  effect  that  a  division  should  be  effected  within  the  fifth  circuit ;  recom- 
mended that  Florida  be  joined  with  as  few  States  as  is  feasible  in  the  judgment 
of  the  Commission  and  that  Florida  be  joined  only  with  States  presently  in  the 
fifth  circuit ;  and  approved  the  continuance  of  the  ad  hoc  committee  and  em- 
powered it  to  express  the  Board's  views  and  to  assist  the  work  of  the  Commission 
in  any  way  possible  ? 

I  think  that  statement  of  the  position  of  the  Board  of  Governors  of 
the  Florida  Bar  is  clearly  set  forth.  The  committee  felt,  and  it  was  the 
feeling  of  the  Florida  Bar,  that  the  fifth  circuit  should  be  divided  and 
that  Florida  should  in  fact  be  aligned  with  one  or  more  States  in  the 
new  alignment  of  the  fifth  circuit. 

It  was  the  feeling  that  Florida  should  be  aligned  certainly,  with 
Georgia  and  possibly  with  Alabama  and  Mississippi.  From  here  on  I 
will  be  giving  you  essentially  my  own  views,  and  I  would  not  want 
them  to  intrude  on  the  official  position  of  the  Florida  Bar  which  I  have 
just  set  forth. 

I  have  been  a  practicing  attorney  engaged  in  general  trial  practice 
in  Pensacola.  I  am  a  member  of  a  firm  that  has  nine  men  in  it.  We  prac- 
tice in  Pensacola,  which  is  a  little  unusual  geographically  in  that  we  are 
only  13  miles  from  the  Alabama  state  line  and  some  700  miles  from 
Miami.  We  are  closely  aligned  in  many  respects  with  Alabama  insofar 
as  our  basic  location  is  concerned. 

Mr.  Westphal.  How  far  are  you  from  Atlanta  ? 

Mr.  Harrell.  Do  not  hold  me  to  this  exactly,  but  I  will  say  something 
like  450  miles.  While  we  are  on  that,  I  can  tell  you  with  more  assurance 
we  are  1  hour  by  plane  from  Atlanta. 

I  might  digress  right  now  to  state  that  it  was  the  feeling  of  the  com- 
mittee that  insofar  as  oral  arguments  were  concerned,  it  would  be  well 
if  oral  arguments  could  be  held  in  perhaps  Atlanta,  Jacksonville,  and 
Miami.  Although  I  am  from  Pensacola,  I  recognize  that  the  bulk  of 
the  work  of  the  Florida  caseload  comes  out  of  Miami.  It  would  be  un- 
realistic for  me,  even  though  I  am  far  away,  to  think  that  it  would  not 
be  more  feasible  for  the  court  to  sit  in  Miami  than  for  it  to  sit  else- 
where. As  far  as  a  practicing  attorney  in  Pensacola  is  concerned,  for 
the  convenience  of  himself  and  his  client,  either  Xew  Orleans  or 
Atlanta,  just  an  hour,  give  or  take  a  few  minutes,  away  is  best.  Often- 
times we  have  had  oral  arguments  in  Jacksonville  and,  with  the  present 
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strike  of  National  Airlines,  and  even  routinely,  it  is  difficult  to  get  from 
Pensacola  to  Jackonsville,  mucli  more  difficult  than  it  is  to  go  to 
Atlanta  or  New  Orleans. 

It  is  my  view  that  the  fifth  circuit  should  be  divided,  and  it  would 
seem  logical,  certainly,  in  keeping  with  the  recommendations  of  the 
Commission,  that  Florida  be  joined  with  Georgia,  Ahxbama  and  per- 
haps Mississippi  in  a  realignment  of  a  new  circuit.  This  would  make 
sense  to  me  geographically. 

It  Avould  also,  I  think,  facilitate  the  handling  of  business  because 
Miami,  as  I  said,  has  by  far  the  greater  caseload  in  Florida.  If  we  had 
such  an  alignment  I  do  not  think  perhaps — at  least  in  my  personal 
judgment — we  would  have  the  problem,  suggested  by  Judge  Wisdom, 
of  the  proliferation  of  the  circuits  which  would  impair  the  court  struc- 
ture and  lead  to  provincialism.  We,  in  Pensacola,  are  as  different  from 
Miami,  almost,  as  daylight  from  dark.  We  have  a  different  view.  We 
have  some  alignments  which,  it  seems  to  me,  would  lead  to  a  caseload 
that  would  give  a  broad  spectrum  insofar  as  the  work  of  the  court  was 
concerned,  bearing  in  mind  of  coui'se,  that  Atlanta  and  Greorgia  are 
growing,  and  Atlanta  is  becoming  a  business  center  and  sophisticated 
insofar  as  business  transactions  and  work  are  concerned. 

It  is  our  feeling  that  Texas,  being,  other  than  Florida,  the  fastest 
growing  State,  logically  should  be  in  a  separate  circuit,  partly  in  order 
to  help  meet  the  problem  that  you  are  confronted  with. 

I  am  mindful  of  Judge  Wisdom's  feeling  that  there  should  be  no  re- 
sti'ucturing  of  the  fifth  circuit.  I  have  read  a  copy  of  his  report,  whicli 
I  believe  was  given  on  Sej^tember  24.  I  can  only  say  that,  although  I 
have  a  great  respect  for  Judge  Wisdom,  I  feel  personally  that  he  is 
too  apprehensive  in  his  remarks  insofar  as  his  feeling  that  the  whole 
idea  of  a  strong  Federal  system  of  courts  would  be  impaired  by  the 
division  of  the  fifth  circuit  into  two  circuits. 

Last  year,  I  have  been  given  to  understand,  was  the  first  recent  year 
in  which  the  fifth  circuit  was  behind  in  its  caseload,  having  some  300 
cases  to  cany  over.  The  court  screened  50  to  60  j)ercent  of  the  cases 
without  oral  argl^ment.  In  other  cases,  the  time  for  oral  argument  was 
cut  down.  As  a  practicing  attorney,  a  trial  lawyer,  I  personally  feel 
that  it  would  be  wiser  to  screen  cases  if  there  is  not  enough  time,  and, 
on  the  cases  which  warrant  it,  give  the  lawyers  a  little  more  time, 
rather  than  the  15  minutes,  for  example,  that  might  be  allotted  for  oral 
argument. 

That  is  just  a  personal  view.  I  am  mindful  of  the  fact  that  some- 
thing has  to  be  given  up  in  the  balance,  and  I  only  suggest  that  to  you 
as  my  personal  opinion. 

Insofar  as  the  number  of  judges  on  the  court,  15  judges,  it  would 
seem,  certainly  is  stretching  the  number  insofar  as  the  viability  of  the 
court  is  concerned.  It  would  seem  that  a  smaller  court,  perhaps  with  7 
judges,  9  judges  or  11  judges— sometliing  in  that  area — would  be  far 
more  workable  than  with  15  judges,  as  we  now  have  it. 

Also,  it  has  been  my  experience  that,  when  I  appear  over  there,  there 
is  often  a  district  judge,  a  visiting  district  judge,  who  is  sitting,  whicli 
of  course  increases  the  number  of  worlring  judges  that  they  presently 
have. 

I  have  attended  the  fifth  circuit  judges  conferences,  and  I  be- 
lieve that,  during  the  last  4  or  5  years,  this  particular  matter  has  been 
a  subject  that  has  been  alive  in  a  number  of  sessions  during  that  time. 
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jMeiybody  recognizes  the  problem;  the  larger  the  court  becomes,  the 
more  difficulty  you  have  with  conflicts  among  the  panels  of  the  court, 
leading  to  more  en  banc  arguments,  leading  to  more  time-consuming 
sessions,  which  are  perhaps  not  the  optimum  utilization  of  the  judges' 
time. 

The  Commission  and  this  committee  have  heard  all  of  these  observa- 
tions before  and  I  will  not  inti-ude  on  your  time  further  other  than 
just  to  point  out  the  fact  that  we  have  been  conscious  of  this  particular 
problem  for  sometime. 

As  far  as  screening  is  concerned,  as  a  trial  lawyer,  I  would  be  less 
than  candid  if  I  did  not  say  that,  as  you  look  at  it,  perhaps  it  may 
seem  all  right  if  John  Doe's  case  is  screened  out,  but  when  your  case 
is  sci'eened  out  with  no  oral  argument  you  feel  that  perhaps  your 
client  certainly  might  well  have  not  had  his  full  day  in  court  as  far 
as  the  appellate  process  is  concerned.  I  might  add  "that  clients  have 
difficult}^  in  understanding  this,  too. 

Just  as  an  aside,  lawyers  have  to  discuss  fees  with  clients.  You  tell 
a  client  that  "maybe"'  you  will  have  to  take  a  trip  to  Jacksonville,  New 
Orleans,  or  Atlanta  or  ''mavbe''  vou  will  not  have  to.  If  vou  have  to 
take  the  trip,  that  is  another  day  out  of  the  office,  with  the  attendant 
expenses,  but  then  you  may  not  go.  Of  course  your  client  is  left  with  the 
idea  that  perhaps  his  lawyer  does  not  know  as  much  about  this  ap- 
j^ellate  process  as  he  should,  even  though  you  have  explained  to  him 
that  you  have  no  control  over  whether  or  not  his  particular  case  will 
be  screened  or  scheduled  for  oral  argument.  That  is  just  one  of  the 
pi'actical  problems,  but  it  is  a  real  problem  to  a  practicing  attorney. 
We  in  Pensacola  have,  as  I  have  said,  some  natural  affinity  with 
Alabama  because  of  the  nearness ;  geographically  we  are  GO  miles  from 
^Mobile.  On  a  number  of  cases  that  are  handled  in  the  Federal  court — 
admiralty  cases  in  particular — a  number  of  Mobile  lawyers  practice  in 
Pensacola  and  a  number  of  Pensacola  lawyers  practice  in  Mobile.  We 
work  together,  and  therefore,  there  is  something  of  a  natural  affinity. 
The  same  holds  true,  I  am  told,  with  attorneys  who  are  practicing 
along  the  border  between  Alabama  and  Georo-ia  and,  of  course,  in  that 
section  where  Florida  is  contiguous  to  the  Georgia  State  line.  There 
is  something  of  a  natural  affinity  there  geographically. 

Our  committee  felt  strongly  that  certainly,  if  possible,  it  would  be 
wiser  to  make  up  the  new  circuit  from  the  States  that  comprise  the 
present  fifth  circuit  rather  than  go  outside  and  restructure  with  States, 
that,  in  a  sense,  were  foreign  to  our  present  fifth  circuit. 

Perhaps  I  have  spoken  at  too  much  length  on  all  this,  so  I  will  not 
say  anything  further,  but,  of  course,  I  would  be  glad  to  have  you 
pose  any  questions  that  I  might  answer. 

Senator  Bfrdick.  Thank  you,  Mr.  Harrell,  for  your  yerj  useful 
contribution  this  morning. 

I  have  just  one  or  two  questions.  My  first  one  is  directed  to  the  reso- 
lution that  was  adopted.  All  it  contained  was  your  bar's  wish  to  keep 
the  new  circuit  within  the  States  now  contained  in  the  fifth  circuit. 
You  did  not  say,  however,  exactly  where  the  line  should  be  drawn,  did 
you  ? 

Mr.  Harreli..  Well,  I  think  that  our  bar,  in  all  fairness,  wanted  to 
leave  that  to  the  judgment  of  you  gentlemen  and  of  the  Commission, 
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with  the  strong  feeling  that  it  would  be  unrealistic  for  Georgia  and 
Florida  to  be  separated.  The  two  of  them  would  certainly  go  together. 
Alabama  would  naturally  fall  into  that  group,  and  then,  of  course, 
we  have  Mississippi,  and  Mississippi  has,  I  believe,  the  smallest  nmn- 
ber  of  filings  of  those  four  States ;  certainly  Mississippi  could  fall  in 
with  those  four  States  without  doing  violence  to  the  restructuring,  it 
would  seem  to  me. 

My  personal  feeling  would  be  that  that  would  be  a  good  balance. 
If  you  ask  what  is  the  next  position,  well,  the  next  position  would,  of 
course,  be,  as  has  been  indicated  in  the  Commission  report,  that  the 
three  eastern-most  States,  that  is,  Florida  and  Georgia  and  Alabama 
be  joined. 

Senator  Buedick.  Well,  Mr.  Harrell,  I  raised  tliis  because  the  reso- 
lution did  not  draw  the  line.  But  you  have  been  in  various  judicial  con- 
ferences and  have  talked  to  your  fellow  lawyers  throughout  these 
States.  Have  you  picked  up  a  consensus  ?  Do  they  favor  division  at  the 
river,  or  would  they  favor  placing  Mississippi  to  the  west  ?  What  kind 
of  consensus  is  there  ? 

Mr.  Harrell.  Well,  sir,  we  have  discussed  it  considerably.  Perhaps 
I  am  giving  you  something  of  a  biased  view  in  that  I  am  the  western- 
most member  of  our  committee,  the  nearest  to  Mississippi.  I  married 
a  girl  from  Mississippi,  and  I  have  some  natural  affinity  to  INIissis- 
sippi  myself,  but  there  really  was  no  strong  feeling  about  including 
Mississippi.  Perhaps  there  was  some  feeling  that,  as  far  as  the  case- 
load was  concerned,  if  it  would  create  an  imbalance  in  the  other 
direction,  Mississippi  could  well  be  included. 

I'm  not  sure  I  have  given  you  much  help. 

Senator  Burdick.  If  the  lawyers  had  their  choice,  as  near  as  you 
can  judge  their  wishes  and  desires,  would  they  like  to  have  the  four 
States  together  ? 

Mr.  Harrell.  I  think  Florida  lawyers,  if  they  had  to  make  the 
choice,  would  like  to  have  the  three  States  together ;  that  is,  Florida, 
Georgia  and  Alabama. 

Perhaps  that  shows  some  selfishness,  because  that  would  be  some- 
thing of  a  smaller  circuit  and  I  think  the  attorneys  on  the  east  coast 
of  Florida  feel  that  they,  frankly,  have  the  bulk  of  the  caseload. 
They  would  vote  for  anything  that  would  help  them  arrange  to  have 
more  of  the  courts'  work  conducted  in  the  south  Florida  area.  Well, 
perhaps  I  shouldn't  say  "vote  for  anything;"  perhaps  I  should  only 
say  they  would  prefer  that. 

Senator  Burdick.  There  has  not  been  any  official  expression  of  this 
preference?  It  is  just  your  feeling  about  the  subject? 

]Mr.  Harrell.  iSTo,  sir,  there  has  been  no  official  expression  other 
than  this :  In  our  minutes,  they  wanted  Florida  to  be  joined  only  with 
States  now  in  the  fifth  circuit  and  with  as  few  States  as  feasible  in  the 
judgment  of  the  Commission.  , 

I  think  some  of  the  committee  members — and  perhaps  some  of  the 
members  of  the  board  of  governors  of  the  Florida  bar — felt  that^ 
insofar  as  Florida  was  concerned,  the  fewer  States  it  is  aligned  with, 
the  better  it  would  be.  But  I  do  not  suggest  that  as  being  a  criteria 
at  all. 

Senator  Burdick.  We  heard  some  argument  yesterday  about  the 
historical  background  of  the  fifth  circuit,  to  the  effect  that  JNIississippi, 
Alabama,  and  Georgia  were  once  part  of  one  territory. 

Mr.  Harrell.  Yes. 
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Senator  Burdick.  And  that  there  was  a  natural  feeling  that  the 
group  ought  to  stay  together,  so  to  speak. 

Mr.  BUekell.  There  is  a  feeling  in  our  particular  area — and  I  want 
you  to  remember  that  I  am  speaking  about  Pensacola,  which  is  the 
westernmost  part  of  Florida- — tlieie  is  a  feeling,  shared  by  some  Miami 
people,  that  they  should  have  given  us  over  to  Alabama  and  that  it 
was  a  mistake  when  we  were  ever  made  a  part  of  Florida.  We,  of 
course,  smile  at  that,  but  I  want  to  lay  it  out  for  you  so  you  can  under- 
stand it  thoroughly. 

We  do,  perhaps,  have  a  closer  affinity  with  Alabama  and  Mississippi 
in  Pensacola  than  we  do  with  Miami  or  with  south  Florida  or  south 
central  Florida — or  perhaps  even  Florida  south  of  Jacksonville  and 
Tallahassee.  On  the  other  hand,  as  a  lawyer  I  recognize  that  as  far  as 
the  administration  of  the  court  in  the  future  is  concerned,  it  may  be 
more  desirable  to  have  the  court  structured  with  the  three  easternmost 
States.  But  Mississippi  could  just  as  well  go  with  this  particular 
group  as  could  Alabama. 

Senator  Burdick.  Well,  that  resolution  impresses  me;  they  could 
not  have  been  too  sure  where  they  wanted  the  line  drawn,  or  they 
would  have  said  so. 

Mr.  Harrell.  No,  sir. 

Well,  in  fairness,  the  one  thing  that  I  think  was  the  sense  of  the 
board  of  governor  of  the  Florida  bar  was  that  they  felt  the  circuit 
should  be  restructured,  that  definitely  the  fifth  circuit  should  not  re- 
main intact  with  just  more  and  more  additional  judges  being  added. 
In  other  words,  that  was  the  violent  consensus.  If  I  did  not  make  that 
clear  to  you,  sir,  I  failed.  The  one  thing  they  felt  must  be  done  was 
that  the  circuit  must  be  restructured  and  that  the  fifth  circuit  not 
remain  intact,  as  suggested  by  Judge  Wisdom. 

Senator  Burdick.  Senator  Hruska,  any  questions? 

Senator  Hruska.  I  have  no  questions,  but  I  think  we  get  the  thrust 
of  the  position  of  you  folks  there,  and  it  is  helpful  to  get  that. 

Mr.  Westphal.  Just  one  question,  ISIr.  Harrell. 

I  am  not  sure  whether  the  Commission's  report  reflects  it  or  not,  but 
the  Commission  did,  during  its  deliberations,  as  I  recall,  spend  some 
time  toying  with  the  possibility  that  in  the  restructuring  of  the  cir- 
cuits they  might  restructure  every  circuit  in  the  country.  They  gave 
some  thought,  for  example,  to  having  South  Carolina  adhere  to  a  cir- 
cuit with  Georgia  and  Florida.  I  take  it  from  the  resolution  of  the 
Florida  State  bar  that  it  is  their  sense  that  they  would  not  favor  any 
such  structuring  which  would  bring  about  an  alignment  of  States  from 
various  circuits. 

Mr.  Harrell.  That  is  correct. 

Mr.  Westphal.  All  right.  I  think  that  is  all  I  have. 

Mr.  Chairman,  if  the  record  at  this  time  could  include  a  letter  from 
Judge  Paul  Roney,  dated  September  23.  and  a  letter  from  Judge  Gold- 
berg dated  September  23,  reflecting  their  views  on  this  issue 

Senator  Burdick.  Without  objection,  they  will  be  received. 

[The  letters  follow :] 

U.S.  Court  of  Appeals,  Fifth  Circuit, 

Petersburg,  Fla.,  September  23, 197.'f. 

Hon.  QuENTiN  N.  Burdick, 

U.S.  Senator,  Old  Senate  Office  Building,  Washington,  B.C. 

Dear  Senator  Burdick  :  Thank  you  for  the  invitation  to  appear  before  the 
Suhcommittee  on  Improvements  in  Judicial  Machinery  in  connection  with  S.  2988- 
2990. 
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Although  I  can  see  no  useful  purpose  in  my  appearing  before  the  committee, 
I  would  like  to  express  this  view  : 

Regardless  of  what  is  done  in  order  to  afford  the  Federal  Court  Appellate 
System  a  full  opportunity  to  discharge  its  responsibilities,  and  regardless  of  the 
salutary  effect  that  any  proposal  which  I  have  heard  to  date  might  have  in 
relieving  the  current  overload  in  the  Fifth  Circuit,  our  Circuit  will  have  to  be 
divided  in  the  foreseeable  future  if  the  number  of  judges  on  the  court  is  not  to 
exceed  15,  and  if  the  court  is  not  to  fall  hopelessly  behind.  Since  a  split  of  the 
Fifth  Circuit,  together  with  the  addition  of  three  judges  to  make  a  total  of  18, 
will  offer  some  immediate  relief  and  is  inevitable  in  any  event,  I  am  in  favor  of 
dividing  the  Circuit  now. 

Essentially,  I  am  in  accord  with  the  conclusions  of  Judge  Walter  P.  Gewin, 
who  will  be  testifying  before  the  Subcommittee  tomorrow. 
Best  regards, 

Paul  H.  Roney,  Cvroidt  Judge. 

United  States  Court  of  Appeals,  Fifth  Circuit, 

Dallas,  Tex.,  September  23,  197/,. 

Hon.  QUENTIN  N.  BURDICK, 

Chairman,  Subcommittee  on  Improvements  in  Judicial  Machinery,  Cotnmittee  on 
the  Judiciary,  U.S.  Senate,  Washington,  B.C. 

Dear  Mr.  Chairman  :  Without  any  reservation  whatsoever  I  wish  to  associate 
myself  with  Judge  Thornberry's  letter  of  September  19, 1974. 

In  my  opinion  it  would  be  nothing  short  of  catastrophic  to  saddle  the  six 
"Western  Circuit"  judges  with  the  caseload  that  would  be  cast  upon  them  if 
Alternative  No.  2  were  adopted. 

Sincerely  and  respectfully  yours, 

Irving  L.  Goldberg,  Circuit  Judge. 


Senator  Hruska,  I  presume,  INIr.  Chairman,  that  our  witness  will 
supply  us  with  a  copy  of  that  resolution  for  insertion  in  the  record. 
Mr.  Harrell.  Yes,  sir,  I  will  be  glad  to  do  that. 
[The  material  follows :] 

Minutes  of  Regular  Minutes  of  the  September  20,  21.  22,  1973,  Meeting  of 
THE  Board  of  Governors  of  the  Florida  Bar 

item    17:   commission   on  revision   of  THE  FEDERAL  COURT  APPELLATE  SYSTEM 

Chairman  Thomas  C.  McDonald,  Jr.  reported  in  behalf  of  the  ad  hoc  commit- 
tee appointed  by  President  Hadlow  to  represent  the  Board  at  a  hearing  ou  the 
restructuring  of  the  Fifth  Judicial  Circuit  held  September  5,  1973.  Mr.  McDonald 
reportetl  that  the  commission  was  activated  in  June  and  is  to  submit  its  report 
in  December  1973. 

Upon  motion  made,  seconded  and  carried  the  Board  endorsed  the  recommenda- 
tion of  the  several  membei's  of  the  judiciary  who  have  appeared  before  the  com- 
mission to  the  effect  that  a  division  should  be  effected  within  tie  Fifth  Circuit ; 
recommended  that  Florida  be  joined  with  as  few  states  as  is  feasible  in  the 
judgment  of  the  commission  and  that  Florida  be  joined  only  with  states  pres- 
ently in  the  Fifth  Circuit ;  and  approved  the  continuance  of  the  ad  hoc  comirut- 
tee  and  empowered  it  to  express  the  Board's  views  and  to  assist  the  work  of  the 
commission  in  any  way  possible. 

Mr.  Clayton  asked  that  the  special  ad  hoc  committee  investigate  the  possibility 
of  establishing  a  Federal  Criminal  Court  in  Gainesville.  President  Hadlow  di- 
rected him  to  prepare  the  facts  and  submit  them  back  to  the  Board  for  further 
consideration. 

Senator  Burdick.  Thank  you  veiy  much,  ]\Ir.  Harrell. 

Mr.  Harrell.  Thank  you. 

Senator  Burdick.  The  committee  will  be  in  recess  until  next  Tues- 
day at  10  o'clock, 

['Whereupon,  at  10:50  a.m.,  the  committee  recessed,  to  reconvene 
Tuesday,  October  1,  at  10  a.m.] 


CIRCUIT  REALIGNMENT 


TUESDAY,   OCTOBER   1,    1974 

U.S.  Senate, 
Subcommittee  ox  Improvements  in  Judicial  Machinery 

OF  the  Committee  on  the  Judiciary, 

Washington^  B.C. 

The  subcommittee  met,  pursuant  to  recess,  at  10:05  a.m.,  in  room 
6202,  Dirksen  Senate  Office  Building,  Senator  Quentin  N.  Burdick 
[chairman  of  the  subcommittee]  presiding. 

Present :  Senator  Burdick. 

Also  present:  William  P.  Westphal,  chief  counsel;  William  J. 
Weller,  deputy  counsel,  and  Kathryn  Coulter,  chief  clerk. 

Senator  Burdick.  Today  we  commence  the  second  week  of  hear- 
ings on  S.  2988,  S.  2989  and  S.  2990,  wliich  embody  the  rec- 
ommendations of  the  Commission  on  Revision  of  the  Federal  Court 
Appellate  System  to  the  effect  that  both  the  fifth  and  ninth  circuits 
be  geographically  realigned  as  a  means  of  improving  the  administra- 
tion of  justice  in  those  two  circuits.  Our  hearings  this  week  will  con- 
centrate on  the  conditions  existing  in  the  ninth  circuit  and  on  the 
various  propoals  which  have  been  advanced  as  potential  solutions 
to  the  problems  in  the  ninth  circuit. 

During  the  past  4  fiscal  years  the  number  of  appeals  filed  in  the 
ninth  circuit  has  increased  from  1,936  cases  in  1971  to  2,697  cases 
in  1974.  Of  this  increase  of  761  cases,  381  occurred  in  fiscal  year 
1974.  During  this  period  of  time  the  filings  per  judge  for  a  court  of 
13  judges  have  increased  from  149  cases  per  judge  in  1971  to  207 
cases  per  judge  in  1974.  AVliile  it  is  true  that  the  terminations  have 
also  increased,  from  133  per  judge  in  1971  to  196  per  judge  in  1974, 
nevertheless  this  court  has  steadily  built  up  an  ever-increasing  back- 
log of  cases  pending. 

Last  week  we  studied  the  situation  in  the  fifth  circuit,  a  circuit 
wliich  has  employed  virtually  every  expediency  conceivable,  except 
a  resoit  to  oral  decisions  from  the  bench  and  the  regular  employment 
of  an  active  district  judge  or  a  visiting  judge  in  the  composition 
of  each  three-judge  panel. 

In  contrast,  the  ninth  circuit  appears  to  be  a  circuit  which  has 
attempted  to  afford  as  much  oral  argument  as  possible  to  the  litigants 
in  as  many  cases  as  possible  but  has  been  able  to  do  so  only  by  em- 
ploying 40  active  district  judges  from  within  the  ninth  circuit  together 
with  10  senior  district  judges  from  within  the  ninth  circuit  as  the 
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third  members  of  three-judge  panels.  In  fiscal  year  19T3  these  50 
district  court  judges  furnished  198  days  of  judge  time  sitting  on 
panels  of  the  Ninth  Circuit  Court  of  Appeals.  While  the  12  active 
judges  of  this  court  averaged  48  days  per  judge  of  panel  sittings, 
a  figure  second  only  to  the  second  circuit,  the  calendar  of  the  court 
scheduled  an  average  of  only  3.3  cases  per  day  for  hearing  or  con- 
sideration by  each  panel,  which  is  the  lowest  number  of  cases  heard 
per  clay  b}'  any  of  the  11  circuits. 

As  previously  stated,  by  use  of  active  district  judges  plus  the 
services  furnished  by  other  assigned  and  visiting  judges  this  circuit 
received  336  days  of  judge  time  during  fiscal  year  1973.  This  is  the 
equivalent  of  seven  full-time  judges,  so  that  in  fiscal  year  1973,  even 
with  one  vacancy  in  its  authorized  complement  of  13  judges,  this 
court  operated  with  the  equivalent  judge  power  of  19  full  time 
judges.  Nevertheless,  in  fiscal  year  1973,  it  terminated  176  cases  less 
than  were  filed,  and  in  1974  it  terminated  146  cases  less  than  were 
filed.  While  this  court  has  endeavored  to  keep  up  with  its  criminal 
caseload,  it  is  reputedly  2  years  behind  in  its  civil  caseload. 

As  shown  by  committee  exhibit  E-12,  in  fiscal  year  1973  the  average 
time  from  notice  of  appeal  to  release  of  the  court's  opinion  in  cases 
which  were  determined  by  a  signed  opinion  after  oral  argument, 
the  average  time  was  528  days,  a  figure  which  was  exceeded  only  by 
the  District  of  Columbia  Circuit. 

The  purpose  of  this  factual  summary  is  neither  intended,  nor 
should  it  be  construed,  as  any  criticism  of  the  effort  made  by  the  13 
judges  of  this  court  to  solve  the  host  of  problems  which  arise  from 
the  large  number  of  appeals  generated  from  the  nine  States  and  one 
territory  encompassed  by  tliis  circuit  over  a  large  land  mass.  It  may 
be  that  the  caseload  problems  of  the  ninth  circuit  as  presently  com- 
posed may  be  beyond  the  capacity  of  any  given  number  of  judges 
to  administer  in  an  efficient  manner.  "VYhether  or  not  there  would  be 
a  significant  increase  in  efficiency  as  a  result  of  geographical  realign- 
ment is  a  question  which  the  Congress  shall  have  to  determine.  The 
ninth  circuit  problems,  in  all  their  dimensions,  are  the  subject  of 
our  hearings  this  week. 

Before  calling  our  first  witness  I  will  include  in  the  record,  without 
objection,  committee  exhibits  A-2.  B-2,  C-2,  D-2,  E-5,  E-9,  E-12  and 
F.  There  will  also  be  included  in  the  record  a  copy  of  remarks  of 
Mr.  Warren  Christopher,  president  of  the  Los  Angeles  Bar  Associa- 
tion and  former  Deputy  Attorney  General  of  the  United  States,  two 
letters  from  Judge  Alfred  T.  Goodwin  of  Portland,  Oreg.,  dated 
September  25,  and  27,  1974.  and  a  letter  from  Judsfe  Eugene  A. 
Wrisfht  of  Seattle,  Wash.,  dated  September  23,  1974. 

[Editor's  Note.  Committee  exhibits  A-2,  B-2,  C-2,  D-2,  E-5,  E-12, 
and  F  are  hereby  incorporated  by  reference  from  that  section  of  this 
record  which  reports  the  proceedings  held  on  September  24,  1974. 
Committee  exhibit  E-9,  the  remarks  of  Mr.  Warren  Christopher,  and 
the  letters  from  Judges  Goodwin  and  Wright  follow :] 
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Room  3600,  611  West  Sixth  Street, 

Los  Angeles,  Sepember  23,  J974. 
William  P.  Westphal,  Esq., 

Chief  Counsel,  Subcommittee  on  Improvement  in  Judicial  Machinery,  Neiv  Senate 
Office  Building,  Washington,  D.C. 

Dear  Bill  :  On  checking  my  calendar  for  October  1.  I  find  that  I  am  scheduled 
to  be  in  an  important  series  of  meetings  here  with  the  Chief  of  Police,  the  Super- 
intendent of  Schools,  and  other  local  officials  on  juvenile  justice  problems  which 
have  been  plaguing  our  coimiiunity. 

Thus,  with  great  regret  I  must  decline  to  accept  your  invitation  to  appear  at  the 
hearings  on  circuit  revision.  Fortunately,  State  Bar  President  Brent  Abel  will  be 
appearing  and  will  express  views  which  I  believe  are  largely  consistent  with  mine. 

For  your  information  and  file,  I  am  enclosing  a  copy  of  a  speech  on  the  circuit 
issues,  which  I  delivered  to  the  Chancery  Club  of  Los  Angeles  entitled  "Don't 
Divide  California". 

With  regards. 
Sincerely, 

Wareen  Christopher. 

Remarks  of  Warren  Christopher  Delivered  in  a  Speech  to  the  Chancery 

Club  of  Los  Angeles,  March  1974 

[Mr.  Christopher  is  a  member  of  the  law  firm  of  O'Melveny  and  Myers.  611 
West  6th  Street,  Los  Angeles,  California.  Currently  he  is  President  of  the  Los 
Angeles  Bar  Association.  Formerly  he  was  Deputy  Attorney  General  of  the  U.S. 
(1967-1969)  and  has  held  a  variety  of  other  government  offices,  both  State  and 
Federal.] 

Don't  Divide  California 

There  is  more  mischief  than  merit  in  the  recent  proposal  that  would  divide 
California  in  the  process  of  dividing  the  Ninth  Appellate  Circuit  into  two  separate 
circuits. 

The  plan,  being  advanced  by  a  Federal  Commission,  would  place  the  Northern 
section  of  California  in  a  new  Twelfth  Circuit,  while  the  Southern  portion  would 
remain  in  a  realigned  Ninth  Circuit.  While  the  arguments  for  realignment  of 
circuit  boundaries  are  strong,  on  balance  I  think  the  proposal  that  would  divide 
our  state  entails  serious  disadvantages  that  far  outweigh  the  benefits.  The  cir- 
cuit, in  my  view,  can  be  divided  without  dividing  California. 

I.  pre\t:ous  attempts  to  divide  the  state. 

The  idea  of  dividing  California,  politically  or  otherwise,  is  not  new.  Attempts 
to  split  California  are  as  old  as  the  state  itself.  These  efforts,  which  have  always 
failed,  provide  some  historical  perspective  for  the  current  proposal. 

As  early  as  1850,  when  California  was  admitted  to  the  Union  there  was  a  threat 
of  division.  Southern  senators  sought  to  preserve  the  balance  between  slave  and 
free  states  by  demanding  that  the  Missouri  Compromise  line  be  extended  to  the 
Pacific.  That  propo.sal  would  have  severed  California  just  south  of  Monterey.  But 
a  "great  compromise"  was  worked  out  and  California  was  admitted  in  its  entirety 
as  a  free  state.  In  the  bargain,  Utah  and  New  Mexico  were  organized  as  terri- 
tories without  a  ban  against  slavery. 

This  was  only  the  beginning  in  a  series  of  attempts  to  divide  the  state.  Shortly 
after  Admission,  there  was  a  strong  movement  for  separation  that  arose  in  the 
southern  counties— then  called  the  "Cow  Counties".  This  time  the  motivation  was 
different — too  much  taxation  and  too  little  representation.  In  those  years,  the  six 
southern  counties  with  a  population  of  6,000  paid  twice  as  much  in  property  taxes 
as  the  six  northern  counties  with  a  population  of  120,000, 

So  in  1851,  a  "Convention  to  Divide  the  State  of  California"  was  convened  in 
Los  Angeles.  Pronouncing  the  state  government  a  "spendid  failure",  the  Con- 
vention resolved  that  the  political  connection  of  the  North  and  South  is  "bene- 
ficial to  neither  and  prejudicial  to  both". 

Another  effort  to  carve  away  part  of  the  state  came  closer  to  success  in  1859. 
Andres  Pico  obtained  approval  from  the  legislature  to  incorporate  the  counties 
from  San  Luis  Obispo  south  as  the  "Territory  of  Colorado".  However,  the  Civil 
War  broke  out  before  congressional  approval  could  be  obtained,  and  the  proj- 
ect was  blocked. 
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As  a  footnote,  I  might  mention  that  another  of  the  early  proposals  for  divi- 
sion would  have  formed  a  state  south  of  the  Tehachapis  with  the  name   'bouth 

In  the  2()th  Century,  Southern  California  continued  to  chafe  over  the  distribu- 
tion of  power  as  well  as  uneven  taxation,  and  proposals  for  division  continued 
to  be  heard.  The  most  serious  recent  proposal  for  bifurcation  came  in  19m  "i  the 
wake  of  a  series  of  Supreme  Court  one  person-one  vote  cases,  iaced  with  the 
prospect  of  reapportionment,  northern  senators  proposed  a  division  of  the  state 
at  the  Tehachapis.  However,  polls  showed  that  more  than  two-thirds  of  the 
voters  even  in  the  North  were  opposed  to  division,  so  the  proposal  never  got  ofC 

^'whufone  can  understand  the  motivation  of  those  who  sought  the  division  at 
various  times  in  our  state's  history,  I  think  we  would  all  agree  that  the  right 
r,esult  {Obtained.  Providence  seems  to  have  intended  that  California  should  be  a 
great  state  with  a  great  people  and  a  great  destiny. 

II.    COMMISSION'S   PROPOSAL   TO   DIVIDE   THE    NINTH    CIRCUIT. 

The  latest  proposal  for  a  division  of  California  comes  neither  from  Southern 
or  xXorthern  California  but  from  the  Commission  on  Revision  of  the  Federal 
Court  Appellate  System.  The  Commission  was  created  in  19<2  (P.L.  .)2-4>^y) 
in  response  to  near  unanimous  observation  by  scholars,  lawyers  and  judges 
that  the  Court  of  Appeals,  as  a  national  institution,  is  suffering  from  overioad 

Consider  these  hard  statics :  In  1960  there  were  57  appellate  filings  i)er  existing 
judgeship,  while  in  197a  the  number  had  tripled  to  161  per  judgeship,  in  spite 
of  the  creation  of  28  additional  judgeships.  The  Fifth  Circuit  has  expanded  to 
15  judges  and  the  Ninth  to  13.  Case  loads  are  heavy,  and  backlogs  have  become 

^"in^the  first  phase  of  its  work,  the  Commission  was  directed  by  Congress  to 
recommend  changes  in  the  geographical  borders  of  the  circuits.  Specifically,  the 
SmSSsion  wasVven  180  days,  ending  December  18,  1973  to  make  Proposals^ 
In  the  second  phase  of  its  work  the  Commission  is  continuing  to  studj  the 
structure  and  internal  procedures  of  the  Court  of  Appeals  with  recommendations 

"^"some  perceptive  observers,  such  as  Judge  John  Minor  Wisdom  of  tbe  Fifth 
Circuit,  think  that  Congress  may  have  put  the  cart  before  the  horse  by  seeking 
to  redraw  Circuit  Court  boundaries  without  first  considering  the  more  funda- 
mental questions  of  internal  structures  and  procedures.  This  observation  has  a 
good  deal  of  force  to  it,  but  the  exhaustive  study  of  the  Commission  on  the  fii^t 
phase  has  been  completed  and  we  have  before  us  its  recommendations^^ 

In  summary,  the  Commission  has  concluded  that,  for  now,  only  the  Fifth  and 
Ninth  Circuits  require  major  surgery.  While  the  problems  of  the  realignment  ot 
the  Fifth  Circuit  are  distinct  and  interesting,  I  am  sure  you  will  not  be  suipiised 
to  hear  that  it  is  our  own  Ninth  Circuit  upon  which  I  intend  to  focus  todaj 

The  Ninth  Circuit  is  massive,  extending  from  the  Arctic  Circle  to  the  Mexican 
Border,  and  from  Montana  to  Guam.  At  the  end  of  fiscal  1973  there  was  a  back- 
log of  170  cases  per  judge,  enough  to  keep  the  court  hus.v  for  ^ jear  if  no  nevv 
cases  were  filed.  Even  with  the  steady  stream  of  visiting  judges  from  other 
Circuits  and  District  Judges  sitting  by  designation,  the  thirteen  currently-au- 
thorized judges  have  simply  been  over^^'helmed  by  the  increase  in  appellate  fil- 
ings. Thus,  the  backlog  continues  to  grow.  Indeed,  in  the  first  six  months  of  fiscal 
1974  the  backlog  rose  to  194  per  judge.  f^„r.f^^^  ir,Pvpa«f.  in 

The  foregoing  raw  statistics,  which  amount  to  over  a  fourfold  increase  in 
appellate  filings  in  ten  years  within  our  own  Circuit,  translate  into  some  very 
si^ificant  practical  changes  in  appellate  practice  ^ral  argument  is  cut  down 
sometimes  cut  out.  The  time  gap  between  District  Court  decision  and  C^urt  of 
Appeals  argument  grows.  In  the  Ninth  Circuit,  as  Judge  Duniway  observed, 
the  gap  may  be  as  much  as  two  years  in  civil  cases.  ^.Hiar  thnn 

In  addition,  unsigned  or  per  curiam  opinions  have  become  the  rule  rather  than 
the  exception.  While  some  might  argue  that  this  terseness  is  a  welcome  sign  of 
judicial  economy  at  the  appellate  level,  it  is,  quite  to  the  contrary  evidence  of  an 
overburdening  of  the  appellate  courts  that  threatens  the  quality  of  appellate 

'Tt^'S^in  the  context  of  this  urgent  need  for  relief  that  the  Commission  has  made 
the  basic  recommendation  that  the  Ninth  Circuit  should  be  reconstituted  into 
two  new  circuits : 


182 

(1)  A  new  Twelfth  Circuit  to  consist  of  the  Southern  and  Central  Districts 
of  California,  the  states  of  Arizona  and  Nevada,  and 

(2)  A  new  Ninth  Circuit  to  consist  of  Alaska,  Washington,  Oregon,  Idaho, 
Montana,  Hawaii,  Guam  and  the  Eastern  and  Northern  Districts  of 
California. 

Some  criticize  the  plan  as  a  palliative,  suggesting  stronger  medicine  as  the 
only  hope ;  some  say  the  division  of  the  Circuit  will  impede  further  substantive 
reform ;  and  others  suggest  that  the  situation,  while  critical,  simply  should  be 
left  alone.  For  my  purposes,  I  am  \\illing  to  regard  some  division  of  our  present 
Ninth  Circuit  as  inevitable — "a  given"^and  a  prudent  one,  too. 

111.    THE    DANGERS    OF    DIVISION 

The  problem,  as  I  see  it,  is  not  with  the  concept  of  a  new  circuit,  but  with  the 
method  of  achieving  it.  We  urgently  need  to  redistribute  the  ease  load  of  the 
Ninth  Circuit,  but  not  at  the  expense  of  other  important  values — not  at  the  cost 
of  making  California  half  Ninth  and  half  Twelfth.  I  believe  that  the  bifurcation 
of  California  would  create  some  very  substantial  problems,  though  in  saying  so 
I  recognize  I  am  differing  with  some  eminent  Court  of  Appeals  judges  who  have 
both  my  friendship  and  respect. 

A.  The  Potential  for  Inconsistent  Judgments 

One  of  the  most  serious  problems  created  by  dividing  California  into  separate 
circuits  involves  the  potential  for  inconsistent  judgments  in  cases  involving  the 
same  parties  and  the  same  issues,  but  brought  in  different  parts  of  the  State. 
I  am  sure  that  each  of  you  can  easily  call  to  mind  what  are  essentially  single 
disputes  but  where  the  parties  have  invoked  the  jurisdiction  of  the  federal 
courts  in  both  San  Francisco  and  Los  Angeles. 

In  a  divided  California,  such  situations  would  almost  inevitably  result  in  the 
waste  of  judicial  time  in  litigating  separate  appeals  in  separate  circuits.  More 
important,  one  or  more  parties  might  be  subjected  to  confusing  or  altogether 
inconsistent  obligations,  imposed  by  inconsistent  judgments  in  the  two  branches 
of  the  litigation.  A  litigant  may  find  himself  in  the  intolerable  situation  where  he 
cannot  avoid  disobeying  one  judgment  or  the  other. 

It  can  be  no  answer  that  the  United  States  Supreme  Court  is  available  to 
resolve  disparate  judgments,  for  the  High  Court  itself  is  struggling  with  the 
sharp  increase  in  its  own  case  load.  Civil  cases  that  are  not  of  national  concern, 
in  spite  of  the  amount  in  controversy  or  the  importance  of  the  litigants,  are 
seldom  regarded  as  worthy  of  hearing  in  the  Supreme  Court.  With  no  procedural 
device  similar  to  a  rehearing  en  ia)ic,  the  parties  would  be  left  to  try  to  cope  with 
directly  conflicting  or  at  least  confusing  judgments. 

B.  Conflict  of  Decisional  Laic — Diversity  Litigation 

In  addition  to  the  possibility  of  inconsistent  judgments  against  a  party,  there 
is  the  more  pervasive  and  equally  serious  problem  of  conflicts  as  to  the  legal  rules 
applicable  in  a  given  situation.  Perhaps  this  can  be  most  easily  seen  in  con- 
nection with  the  applicatioh  or  interpretation  of  state  law  in  the  federal  courts. 
If  California  were  bifurcated,  it  is  entirely  conceivable  that  the  Northern 
Circuit  would  intenn-et  California  law  in  one  way,  whereas  the  Southern 
Circuit  would  interpret  it  in  an  opposite  or  significantly  different  way. 

Again,  the  availability  of  the  Supreme  Court  is  not  a  sufficient  protective 
device.  The  Supreme  Court's  custom,  in  diversity  cases,  is  to  accept  a  Court  of 
Appeal  interpretation  of  the  law  of  any  state  within  the  circuit.  Thus,  litigants 
in  different  fedei-al  courts  in  California  could  be  subject  to  different  rules,  and 
thex-e  is  no  guarantee  that  either  would  conform  even  to  state  inteiijretations. 
All  this  would  lead  to  much  uncertainty,  unequal  treatment,  and  a  particularly 
unattractive  inducement  to  forum  shopping. 

It  has  been  suggested  that  since  it  is  state  law  that  is  involved,  the  difficulty 
to  which  I  have  referred  could  be  resolved  by  a  liberal  dose  of  abstention  oil 
the  part  of  the  federal  courts.  Abstention  certainly  has  its  place,  particularly 
with  respect  to  novel  state  constitutional  questions  and  cases  removed  to  federal 
court  with  only  a  tenuous  federal  jurisdictional  base.  But  this  doctrine  has 
limited  application  to  diversity  cases  where  litigants  have  a  federally-created 
right  to  the  availability  of  a  federal  forum 

In  diversity  litigation,  state  law  seldom  seems  to  fit  exactly  the  facts  of  a  new 
case.  So  many  new  cases  seem  to  involve  previously  unlitigated  issues  stemming 
from  our  complex,  interdependent,  and  technologically  advanced  society.  Thus, 
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the  federal  courts  are  required  to  exercise  their  judgment  aud  wisdom,  rather 
than  simply  applying  state  law  by  rote.  This,  in  my  view,  is  the  way  it  should  be, 
and  I  think  it  would  be  as  unwise  as  it  is  unattractive  for  the  fedei'al  courts  to 
have  to  shrink  from  a  duty  imposed  by  Congress  and  recognized  by  the  Supreme 
Court  since  1938. 

I  doubt  there  is  any  constitutional  infirmity  in  the  proposed  plan  to  split  Cali- 
fornia. But  I  cannot  help  wondering  whether  the  Framers  of  the  Constitution 
intended  the  federal  system  to  be  so  fragmented  that  citizens  of  the  same  state 
would  be  bound  by  differing  federal  court  interpretations  of  their  own  law. 

C.  Conflict  of  Decisional  Late — Federal  Question  Jurisdiction 

The  conflict  of  legal  rules,  of  course,  applies  to  federal  as  well  as  to  state  law. 
If  the  two  circuits  in  California  should  interpret  federal  law  in  different  ways, 
there  would  be  the  prospect  that  California  citizens  would  be  treated  differently 
depending  upon  where  their  cases  were  brought.  Arguably,  this  is  no  worse  than 
conflict  among  circuits  which  are  located  at  opposite  ends  of  the  country,  but  I  am 
not  at  all  sure  that  this  is  so. 

Indeed,  when  we  picture  the  many  federal  laws  which  may  be  peculiarly  ap- 
plicable to  a  single  state,  it  seems  inadvisable  to  encourage  a  situation  in  which 
persons  are  subject  to  different  rules  of  law  simply  by  virtue  of  where  they  live 
or  happen  to  be  travelling  in  their  home  state. 

The  potential  for  diverse  interpretation  is  not  imaginary.  For  example,  both 
federal  and  state  welfare  laws  are  subject  to  much  litigation  these  days  and  it  is 
easy  to  conceive  of  the  southern  circuit  in  California  reaching  a  result  in  direct 
conflict  with  that  of  the  northern  circuit  on  an  important  legal  issue  of  statewide 
importance. 

To  give  another  example,  there  is  increasing  litigation  involving  the  rightsof 
prisoners  in  our  state  institutions.  Once  again,  it  is  not  at  all  difficult  to  envision 
a  situation  in  which  the  southern  circuit  in  California  would  uphold  certain  pri- 
soner rights  in  an  action  against  the  State  Director  of  Corrections,  while  the 
northern  circuit  was  denying  the  same  or  comparable  rights.  Who  would  argue 
that  this  would  be  a  desirable  situation? 

Corporations,  both  public  and  private,  operating  on  a  statewide  basis  would  face 
the  same  dilemma.  Take  one  of  our  statewide  banks  for  example.  An  action 
brought  against  a  bank  in  the  northern  circuit  might  establish  a  certain  right  for 
depositors  which  could  be  denied  in  a  comparable  case  in  the  southern  circuit.  Yet, 
neither  case  might  be  worthy  of  certiorari,  and  the  bank  would  be  left  to  face  the 
inconsistent  decisional  rules. 

I  have  only  suggested  some  of  the  areas  in  which  inconsistent  decisions  l)etween 
the  newly-created  circuits  would  cause  a  serious  disruptive  effect.  Federal  labor, 
tax,  antitrust,  and  environmental  laws  might  also  be  interpreted  with  varying 
degrees  of  inconsistency.  So  the  present  task  of  advising  a  client  on  a  complex 
legal  matter  involving  its  operations  in  this  state  would  be  greatly  complicated 
by  the  division  of  the  state  into  two  circuits. 

D.  Techniques  To  Minimise  ConfAct 

I  recognize,  of  course,  in  addition  to  abstention  and  remand,  there  are  a  number 
of  techniques  which  might  be  used  to  help  prevent  such  inconsistent  judgments 
or  a  conflict  of  legal  rules.  These  include  transfer  of  venue  under  28  U.S.C.  §  1404 
(a),  multidistrict  handling  under  §  1407,  injunctions  against  litigation  in  another 
district,  and  stay  of  proceedings.  The.se  techniques  would  be  helpful  in  lessening 
potential  problems  if  California  had  to  be  divided.  But  they  were  designed 
for  a  different  purpose,  and  very  often  they  seem  to  result  in  delay  and  expense 
which  is  justified  only  in  the  most  complex  cases.  By  my  lights,  these  techniques 
at  best  would  be  a  cumbersome  and  expensive  way  of  dealing  with  a  problem 
which  never  need  arise. 

The  staff  of  the  Commission  on  Revision  has  also  suggested  that  if  Congress 
decides  to  bifurcate  California,  "it  might  be  well  advised"  to  set  up  a  special 
procedure  for  resolving  certain  issues.  The  suggestion  is  that  litigation  involv- 
ing a  particular  state  statute  or  rule  should  be  channelled  to  a  single  District 
Judge  drawn  from  either  circuit,  who  would  handle  the  ca.se  through  both  dis- 
covery and  trial.  That  is  only  the  beginning  of  the  problem,  however,  for  then 
Congress  would  have  to  provide  a  .special  appellate  panel  to  hear  the  appeal, 
perhaps  chosen  by  the  Cbief  Justice  from  the  two  circuits  in  the  state.  In  effect, 
we  might  end  up  having  three  new  circuits,  the  third  being  a  tie-breaker  for 
California  cases.  I  doubt  the  advisability  of  such  a  procedure,  but  by  advancing 
it,  the  staff  of  the  Commission  does  seem  to  confirm  my  estimate  of  the  gravity 
of  the  problem  of  splitting  California. 
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E.  A  Fundamental  Danger 

In  aclclition  to  the  somewhat  technical  problems  I  have  discussed,  bifurcation 
would  have  a  more  fundamental  danger.  It  would  breed  a  sense  of  separation 
in  our  state,  exactly  contrary  to  the  direction  in  which  we  should  be  moving. 
It  would  encourage  Northern  California  to  a  new  isolation  and  thus  a  new  in- 
sularity. After  having  resisted  political  division  of  the  State  for  more  than  a 
century,  wouldn't  it  be  most  unfoxlunate  to  take  this  backward  step  in  the 
judicial  field. 

IV.  ALTERNATIVE  PROPOSALS 

A.  California  as  a  Sefyarate  Circuit? 

I  have  spent  a  good  deal  of  time  explaining  why  I  think  the  division  of  the 
state  between  two  circuits  is  an  idea  that  bears  a  heavy  burden.  No  other  state  in 
the  United  States  is  divided  between  two  circuits.  With  this  in  mind  I  would 
like  to  discuss  for  a  moment  an  alternative — also  unique  and  untried — that 
would  solve  many  of  the  problems  of  case  overload.  The  idea,  which  was  con- 
sidered and  rejected  by  the  Commission,  would  create  a  separate  Circuit  Cimrt 
of  Appeals  composed  only  of  the  State  of  California. 

The  Commission  apparently  believes  that  if  California  were  a  one-state  cir- 
cuit, it  would  lack  the  diversity  of  background  and  attitude  brought  to  court 
by  judges  who  have  lived  and  practiced  in  different  states.  On  this  score,  the 
Commission  just  may  not  know  California  and  its  federal  judiciarj-. 

Consider  a  few  of  the  judges  from  California  on  the  Nintli  Circuit.  There  is 
Walter  Ely  who  lived  and  grew  up  in  Texas  and  would  bring  quite  a  lot  of 
diversity  to  any  group !  Then,  there  is  Shirley  Hufstedler  who  grew  up  in  New 
Mexico  and  who  would  bring  both  distinction  and  distinctiveness  to  any  group 
of  judges.  And  who  would  say  that  Judge  Wallace  and  Judge  Duniway  are  two 
peas  in  a  pod?  In  almost  every  repsect,  California  is  as  diverse  as  the  nation, 
and  I  am  confident  it  would  produce  plenty  of  divei-sity  in  its  judges. 

Moreover,  California  as  a  separate  circuit  would  fare  well  in  comparison  to 
circuits  such  as  the  Second,  which  is  made  up  of  only  Connecticut,  New  York, 
and  Vermont.  In  the  Second  Circuit,  8  of  the  9  authorized  judges  either  prac- 
ticed law  or  was  a  Federal  District  Judge  in  New  York  before  appointmenr. 
Moreover,  cases  from  New  York  District  Courts  made  up  75%  of  the  appellate 
filings  in  1972. 

The  Commission  also  argues  that  if  California  constituted  a  single  federal 
circuit,  only  two  senators  from  a  single  state  would  be  consulted  in  the  appoint- 
ment process,  and  a  single  senator  of  long  tenure  might  have  a  great  deal  of  in- 
fluence. This  brings  to  mind  some  valid  questions  about  senatorial  influence  on 
appointments  which  have  been  raised  by  Elliot  Richardson.  His  views  no  doubt 
deserve  a  hearing  and  they  may  lead  at  some  future  date  to  overall  reform  of 
the  selection  process.  Yet  if  we  retain  the  senatorial  system — and  it  seems  likely 
we  will — my  experience  leads  me  to  question  whether  there  is  any  great  danger 
in  seniority,  or  any  inherent  safety  in  numbers  in  connection  with  judicial  ap- 
pointments. 

As  a  very  broad  generality,  the  more  senior  a  senator  is,  the  better  his  sugges- 
tions for  appointment  tend  to  be.  Perhaps  this  is  because  a  senator,  re-elected 
over  a  period  of  time,  develops  more  independence  from  his  political  obligations. 

As  to  the  Commission's  suggestion  that  there  is  safety  in  numbers,  I  may 
observe  that  the  high  quality  the  California  state  judiciary  owes  a  good  deal  to 
the  fact  that  it  reflected  for  a  relatively  long  period  of  time  the  appointments 
of  a  single  man,  Governor  Earl  Warren.  Moreover,  the  relatively  long  influence  of 
Governors  Brown  and  Reagan  has,  on  the  whole,  been  healthy.  So,  1  am  inclined 
to  think  that,  as  usual,  it  is  quality,  not  quantity  that  counts. 

Another  reason  advanced  against  having  California  as  a  single  circuit  is  that 
60%  of  the  Ninth  Circuit  case  load  comes  from  California,  and  so  it  is  argued 
that  it  is  essential  to  divide  the  state  in  order  to  spread  the  case  load  between 
two  circuits.  This  point  has  weight,  but  it  is  also  worth  remembering  that  the 
birthrate  has  dropped  remarkably  in  California  in  recent  years,  and  there  are 
other  indications  that  the  population  influx  from  outside  the  state  has  leveled 
off. 

Moreover,  California's  case  load  can  be  spread  among  more  than  nine  judges. 
A  nine  judge  maximum  may  have  symmetry  about  it,  but  there  is  no  magic  in 
that  number.  California  as  a  circuit  should  probably  have  more  than  nine 
judges,  but  this  is  not  reason  enough  to  split  the  state. 
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Finally,  it  seems  likely  to  me — aud  this  is  perhaps  mainly  intuition — that 
if  California  were  a  circuit,  the  cohesiveuess  of  the  Court  and  the  proximity 
of  the  judges  would  result  in  marked  efficiencies  in  handling  the  case  load. 

B.  California  Grouped  With  Other  States 

If  there  is  any  great  problem  about  a  circuit  consisting  of  a  single  state,  the 
matter  can  be  at  least  partially  corrected.  Nevada  could  be  added  to  California 
without  any  substantial  increase  in  the  case  load  of  the  circuit.  Under  such 
a  plan,  Arizona  might  be  transferred  to  the  Tenth  Circuit,  so  as  to  assure 
that  the  circuits  are  made  up  of  contiguous  states.  I  would  not  recommend  this^ 
but  if  there  is  a  fixation  that  a  single  state  not  be  a  circuit,  it  would  still  not 
justify  splitting  California. 

V.    CONCLUSION 

One  is  always  hesitant — and  rightly  so — to  challenge  the  recommendations 
of  a  Commission,  which  is  made  up  of  a  distinguished  and  able  group  of  judges, 
lawyers,  scholars,  and  elected  officials.  As  you  probably  know,  the  Commission 
consists  of  four  members  appointed  from  the  Senate  ( Senators  Burdick.  Gurney, 
Hruska,  and  McClellan),  four  members  appointed  from  the  House  (Congress- 
men Brooks,  Flowers,  Hutchinson,  and  Wiggins),  four  appointed  by  the  Presi- 
dent (Emanuel  Celler,  Dean  Cramton,  Francis  Kirkham  of  San  Francisco, 
and  Judge  Sulmonetti),  and  four  appointed  by  the  Chief  Justice  (.Judge  Lum- 
bard.  Judge  Robb,  Bernard  Segal,  and  Professor  Wechsler).  In  addition  to  this 
outstanding  lineup,  it  needs  to  be  added  that  the  Executive  Director  of  the 
Couuuission  is  Professor  Leo  Levin  of  the  University  of  Pennsylvania  Law 
Sch(X)l,  the  co-author  of  a  leading  case  book  on  federal  civil  procedure. 

With  all  respect  to  this  outstanding  Commission,  I  beg  to  differ  on  the  divi- 
sion of  California.  The  problems  arising  from  bifurcation — problems  such  as 
inconsistent  judgments  and  conflicting  versions  of  state  and  federal  law — are, 
in  my  view,  real  and  substantial.  They  outweigh  the  difficulties — minor  difficul- 
ties in  my  view — of  having  a  circuit  consisting  solely  of  California.  I  hope  Con- 
gress will  see  it  as  I  do  and,  once  again,  keep  California  together. 

U.S.  Court  of  Appeals  for  the  Ninth  Circuit, 
Chambers  of  Alfred  T.  Goodwin.  U.S.  Circuit  Judge, 

Portland,  Oreg.,  September  25,  197^. 

Mr.  William  P.  Westphal,  Chief  Counsel, 
Subcommittee  on  Improvements  In  Judicial  Machinery, 
Dirkscn  Office  Building,  Washington,  D.C. 

Dear  Mr.  Westphal  :  I  am  sorry  that  I  was  out  of  the  oflSce  when  you  called 
and  I  am  even  more  sorry  that  I  cannot  come  to  Washington  the  week  of 
October  1st  to  appear  before  the  subcommittee.  We  have  set  a  full  calendar  of 
oral  arguments  in  Los  Angeles  for  that  entire  week,  and  I  am  scheduled 
to  sit  on  four  of  the  five  days  beginning  September  30. 

As  you  know,  the  problem  of  the  Ninth  Circuit,  is  essentially  a  problem  of 
what  to  do  about  California.  California  by  itself  produces  more  than  two- 
thirds  of  the  work  of  the  circuit,  and  the  projected  future  ease-load  coming  out 
of  California  will  be  greater  than  it  is  today,  both  in  gross  figures  and  in 
proportion  to  the  rest  of  the  Ninth  Circuit.  I  think  S.  2988,  2989,  and  2990 
deal  realistically  with  the  Ninth  Circuit.  The  distinguished  commission  gave 
a  lot  of  thought  to  the  problem  of  California,  and  the  commission's  proposed 
solution  makes  good  sense.  Whether  it  will  be  well  received  by  the  people  who 
make  political  decisions  affecting  California  is  another  matter. 

Maybe  what  we  need  is  fewer  circuits  rather  than  more  circuits,  or  the  aban- 
donment of  the  circuit  structure  and  development  of  a  new  administrative  tech- 
nique for  putting  the  necessary  judges  where  the  cases  are  to  be  heard. 

I  would  not  be  alarmed  at  the  prospect  of  one  national  court  of  appeals  under 
centralized  administration,  so  long  as  the  administration  remains  responsive 
to  the  needs  of  the  various  districts.  Because  the  Ninth  Circuit  has  been  a  bor- 
rowing circuit  and  has  had  the  benefit  of  assistance  from  senior  judges  from 
other  circuits.  I  have  personally  sat  on  panels  with  judges  from  the  First, 
Second.  Third  and  Fifth  Circuits  within  the  last  three  years.  In  most  of  the 
cases,  the  questions  were  federal  questions,  and  the  regional  origins  of  the  judges 
were  wholly  irrelevant.  As  far  as  travel  is  concerned,  we  can  probably  forget  some 
of  the  folklore  that  we  learned  during  the  days  of  horse  and  railroad.  It  is  as 
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easy  to  go  from  Portland  to  New  York,  or  from  Philadelphia  to  Los  Augeles,  as 
it  is  to  go  from  Portland  to  Billings  or  Spokane.  And  the  cost  of  moving  judges 
around  is  probably  a  relatively  minor  cost  in  the  total  budget  for  civilian 
government. 

In  conclusion,  I  support  S.  2988  as  a  temporary  measure  and  suggest  further 
study  be  given  the  need  for  the  separate  circuits. 
Sincerely, 

Alfeed  T.  Goodwin, 

U.S.  Circuit  Judge. 


U.S.  Court  of  Appeals  fob  the  Ninth  Circuit, 
Chambers  of  Alfred  T.  Goodwin,  U.S.  Circuit  Judge, 

Portland,  Oreg.,  September  21,  1974- 

Hon.   QUENTIN  N.  BURDICK, 

Chairman,  Subcommittee  on  Improvements  in  Judicial  Machinery,  Dirksen  Office 
Building,  Washington,  B.C. 

Dear  Mb.  Chairman  :  While  I  am  on  record  in  support  of  the  report  of  the 
Commission  on  Revision  of  the  Federal  Appellate  Court  System  (as  the  lesser  of 
several  evils),  I  want  to  make  it  clear  that  I  favor  fewer,  rather  than  more 
circuits. 

Judge  John  Kilkenny  of  the  Ninth  Circuit,  convinced  that  the  splitting  of  Cali- 
fornia into  two  circuits  is  politically  unlikely  as  well  as  undesirable,  has  sug- 
gested a  relatively  minor  administrative  change  that  would  save  the  Ninth  Cir- 
cuit, and  at  the  same  time  create  an  experimental  laboratory  for  observing  an 
alternative  administrative  model.  The  northern  and  southern  division  scheme, 
however,  has  not  commended  itself  to  the  Commission,  at  least  in  part  because  of 
its  lack  of  nationwide  application.  I  have  been  advised  that  it  is  a  lost  cause, 
but  I  still  think  the  Kilkenny  plan  is  superior  to  the  creation  of  more  circuits. 

In  any  event,  the  geographical  area  now  served  by  the  Ninth  Circuit  needs  at 
least  eighteen  judges  to  hear  and  decide  the  cases  presently  being  produced  in 
the  region,  and  any  solution  which  fails  to  provide  sufficient  manpower,  in  my 
judgment,  would  fail  of  its  purpose. 
Sincerely, 

Alfred  T.  Goodwin, 

U.S.  Circuit  Judge. 

U.S.  Court  of  Appeals,  Ninth  Circuit, 

Eugene  A.  Wright,  Judge, 
Seattle,  Wash.,  September  23, 1974-  ■ 

Hon.  QUENTIN  N.  BURDICK, 

Subcommittee  on  Improvements  in  Judicial  Machinery,  Dirksen  Office  Building, 
Washington,  B.C. 

Dear  Senator  Bubdick  :  Because  of  a  conflicting  court  calendar  in  Los  Angeles 
early  next  month,  I  shall  be  unable  to  attend  the  hearings  to  be  conducted  by  your 
committee  on  circuit  revision.  At  Mr.  Westfall's  suggestion,  I  would  like  to  pre- 
sent my  views. 

I  testified  in  Seattle  before  the  Commission  on  Revision  of  the  Federal  Court 
Appellate  System  in  August  1973.  I  said  at  that  time  that : 

(a)  There  was  an  immediate  and  urgent  need  to  divide  the  Ninth  Circuit. 

( b )  That  the  Commission  and  the  Congress  should  be  planning  ahead  for 
at  least  20  years. 

(c)  That  there  was  justification  for  the  creation  of  a  new  circuit  in  the 
Pacific  Northwest. 

Those  are  still  my  views  and  they  have  been  reinforced  by  some  recent  events, 
A  year  ago  some  of  us  reported  that  the  judges  of  the  Ninth  Circuit  sat  en  banc 
rarely  because  of  the  difficulty  of  gathering  all  13  active  judges  in  one  courtroom 
at  a  specific  time.  Members  of  the  bar  had  charged  the  court  with  having  released 
a  number  of  conflicting  opinions  which  needed  to  be  reconciled  by  rehearings  en 
banc. 

Since  that  time  we  have  taken  many  cases  en  banc,  some  for  the  reasons  sug- 
gested by  the  bar.  In  one  situation,  conflicting  and  totally  irreconcilable  opinions 
had  been  filed  within  one  week,  each  by  a  three-judge  panel  which  was  unaware  of 
the  case  under  consideration  by  the  other.  But,  the  en  banc  process  consumed 
many  more  months  and  the  en  banc  opinions  in  the  two  cases  have  not  yet  been 
filed. 
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There  have  been  other  examples  which  make  the  same  point.  The  fault  is  not 
with  any  judge  or  with  the  administration  of  the  court.  The  circuit  is  just  too 
large  and  there  are  too  many  judges  to  administer  and  too  many  opportunities 
for  errors.  Simultaneously  the  court  can  be  sitting  in  three  cities,  often  with  dis- 
trict judges  filling  out  the  panels.  One  panel  has  no  way  of  knowing  the  nature  of 
the  cases  being  heard  by  the  others.  The  district  judges  who  assist  us  are  un- 
aware of  most  correspondence  and  intra-court  memoranda  on  general  subjects. 

So.  my  conclusi(ni  from  all  of  this  is  that  the  court  is  unwieldy,  that  it  must 
be  broken  up  in  some  way,  that  a  court  of  nine  judges  in  active  service  is  the 
absolute  maximimi  that  can  be  organized  and  administered  efficiently,  and 
that  courts  of  live,  six  or  seven  judges  would  be  more  desirable. 

The  bar  has  quite  properly  cliarged  us  with  delay,  and  the  results  of  ac- 
cumulating backlogs  of  civil  cases  which  have  been  briefed  and  ready  for 
argtiment  12  to  18  months  before  we  have  reached  them.  Such  delay  has  been 
costly  to  the  public,  litigants,  lawyers,  as  well  as  to  us  on  the  court.  When  we 
prepare  for  oral  argument  and  read  briefs  which  are  IS  months  old,  we  can 
assume  that  the  law  has  changed,  that  the  lawyers  have^  long  since  forgotten 
the  case  and  will  not  argue  before  us  with  clear  and  present  memories  of  the 
trial  scene,  and  that  the  extended  delay  may  have  even  caused  the  appeal 
to  abort. 

Again,  the  fault  is  not  with  the  court.  New  appeals  have  engulfed  us.  Our 
production  has  increased,  but  not  fast  enough.  It  is  obvious  to  me  that  adding 
more  judges  to  a  circuit  already  too  large  is  not  an  answer. 

A  year  ago  I  suggested  to  the  Commission  that  we  can  expect  an  increase 
in  judicial  business  and  in  appealed  cases  in  the  Pacific  Northwest.  I  believe 
that  I  am  correct,  but  I  must  depend  upon  others  to  supply  the  fi?;ures.  Here 
in  Seattle  it  is  clear  to  us  that  federal  litigation  in  Alaska  will  increase 
tremendously  within  five  years.  Seattle's  harbor  is  filled  with  ships  and  barges 
heading  north.  Commercial  airlines  bound  for  Alaska  cities  are  traveling 
full.  Soon  we  shall  see  floods  of  cases  in  such  fields  as  environmental  law. 
civil  rights,  the  problems  of  the  Alaska  natives,  and  the  inevitable  load  of 
criminal  prosecutions. 

It  makes  sense  to  me  to  have  argued  in  the  Pacific  Northwest  the  cases  coming 
up  on  appeal  from  those  states.  Travel  time  for  lawyers  can  be  saved.  With 
lawyers'  hourly  rates  for  appellate  work  now  at  .$100  per  hour  or  more.  It  is 
unfair  to  counsel  and  their  clients  to  require  more  travel  time  than  necessary. 
It  is  unfair  to  the  lawyers  and  citizens  of  the  less  populous  states  to  deny 
them  speedy  administration  of  justice  by  making  them  wait  in  line  behind  ap- 
peals coming  up  from  the  nation's  most  populous  state. 

Thank  you  for  giving  me  the  opportunity  to  present  my  views. 
Sincerely  yours, 

Eugene  A.  Wright. 

Senator  Bfrdick.  We  will  now  call  as  our  first  witness  the  Honor<a- 
ble  Ben  Dimiway  of  San  Francisco,  a  Judge  of  the  Ninth  Circuit 
Court  of  Appeals. 

STATEMENT  OF  BEN  GUSHING  DUNIWAY,  JUDGE,  NINTH  CIRCUIT, 

SAN  FRANCISCO,  CALIF. 

Jiiflrre  DuxiwAT.  Thank  you,  ]Mr.  Chairman.  I  am  pleased  to  be 
able  to  be  here  to  discuss  the  ninth  circuit. 

You  have  summarized  a  <rood  many  of  our  problems.  "We  are  well 
aware  of  them,  and  have  been  working  very  hard  to  increase  the 
disposition  of  our  cases. 

I  have  prepared  and  handed  to  Mr.  Westphal  a  written  statement 
of  my  position.  I  don't  intend  to  repeat  all  that  is  contained  in  that 
statement  unless  you  desire  that  I  do  so,  but  there  are  some  rather 
distinguishing  aspects  of  this  matter  which  I  think  are  unique  to 
the  ninth  circuit,  and  I  would  like  to  address  my  rem^arks  to  those 
aspects. 

43-476—75 13 


188 

Senator  Burdick.  Judge,  your  prepared  statement  will  now  be  in- 
corporated into  the  record  in  full  and  you  may  proceed  to  present 
your  views  in  any  manner  you  wish. 

[The  full  text  of  Judge  Duniway's  prepared  statement  follows:] 

Peepaeed  Statement  of  Ben.  C.  Duniway,  U.S.  Ciecuit  Judge,  Ninth  Ciecuit 

Mr.  Chairman  and  Members  of  the  Subcommittee:  My  name  is  Ben.  C. 
Duniway  and  I  am  a  United  States  Circuit  Judge,  an  active  member  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit.  I  have  been  a  member 
of  the  court  for  thirteen  years,  and  before  that,  I  was  a  Justice  of  the  District 
Court  of  Appeal,  First  District,  Division  One,  of  the  State  of  California  at 
San  Francisco.  I  began  the  practice  of  law  in  San  Francisco  in  1933.  and  prac- 
ticed there,  except  for  a  five  and  one-half  year  interval  as  a  government 
attorney   and  administrator  during  World  War  II,   until  1959. 

I  api>ear  before  you  in  support  of  the  Recommendation  of  the  Commission 
on  Revision  of  the  Federal  Court  Appellate  System  that  the  Ninth  Circuit 
be  divided  into  two  circuits :  a  new  Twelfth  Circuit  embracing  the  Central  and 
Southern  Districts  of  California  and  the  states  of  Arizona  and  Nevada,  and  a 
new  Ninth  Circuit  embracing  Alaska,  Washington,  Oregon,  Idaho,  Montana, 
Hawaii,  Guam  and  the  Eastern  and  Northern  Districts  of  California. 

I  am  in  hearty  agreement  with  the  Commission's  statement  that : 

Such  a  realignment  will  by  no  means  solve  all  of  the  Ninth 
Circuit's  problems  for  all  time,  but  it  will  make  them  more 
manageable  in  the  short  run  and  establish  a  sound  geographical 
base  on  which  to  build  more  fundamental  reforms. 

I  am  convinced,  after  serving  on  the  Court  of  Api)eals  for  the  Ninth  Circuit 
for  thirteen  years,  that  the  Circuit  must  be  divided,  regardless  of  anything  else 
that  may  be  done  to  reduce  the  workload  of  the  United  States  Courts  of  Appeals. 
Anything  that  can  sensibly  and  reasonably  be  done  to  reduce  our  workload,  such 
as  limiting  the  jurisdiction  of  the  Federal  Courts  in  ways  that  will  not  deprive 
persons  who  ought  to  have  a  Federal  forum  of  that  forum,  or  such  as  devising 
better  methods  of  considering  and  deciding  the  cases  that  come  before  us,  will  be 
welcome.  We  are  ourselves  already  hard  at  work  on  the  latter  job.  But  I  person- 
ally am  convinced  that  the  Ninth  Circuit's  caseload  is  now  so  large  that  we 
can  no  longer  function  as  a  Court  of  Appeals  ought  to  function.  I  am  also  con- 
vinced that  one  of  the  factors  that  makes  our  job  so  hard  to  do  properly  is  the 
very  large  area  from  which  our  cases  come.  In  short,  I  believe  that  two  factors — 
geography  and  caseload — have  combined  in  the  Ninth  Circuit  in  such  a  way  as 
to  make  it  well  nigh  impossible  for  us  as  judges  to  do  the  kind  of  job  of  con- 
sidering and  deciding  cases  that  the  litigants,  the  bar,  and  the  public  generally 
are  entitled  to  expect  of  us.  While  the  two  factors  interact,  I  believe  that  it  will 
be  helpful  to  consider  them  separately. 

1.  GEOGEAPHY 

a.  Size 

We  are  by  far  the  largest  Circuit  geographically.  We  extend  from  the  eastern 
border  of  Montana  to  Guam,  and  from  the  Mexican  border  to  Point  Bari-ow, 
Alaska,  north  of  the  Arctic  Circle.  California  is  the  nation's  largest  state  in 
population,  and  the  third  largest  geographically.  It  produces  over  65%  of  our 
cases,  and  it  has  six  of  the  Census  Bureau's  50  major  metroiwlitan  areas  of 
the  nation,  including  Los  Angeles,  the  second  largest,  and  San  Francisco,  the 
sixth  largest.  Other  major  areas  are  San  Diego,  California,  Phoenix,  Arizona, 
Portland,  Oregon,  Seattle-Tacoma,  Washington,  and  Honolulu,  Hawaii. 

6.  Travel 

Distances  from  San  Francisco,  our  headquarters,  are  great.  This  means  that 
the  court  travels  extensively.  We  believe  that  litigants  in  distant  places  ought 
not  to  have  to  bear  the  heavy  expense  of  travel  to  San  Francisco.  We  sit  regularly 
in  San  Francisco  (12  months),  Los  Angeles  (11  months),  Portland-Seattle  (3 
months),  Alaska  and  Hawaii  (1  month  each).  In  Los  Angeles  two  panels  sit  each 
day  for  a  week.  In  San  Francisco  three  panels  sit  each  day  for  a  week.  In  the 
Northwest,  Alaska,  and  Hawaii  a  single  three-judge  panel  sits  each  day  for  a 
week.  All  of  this  means  extensive  travel  for  all  of  us.  and  travel  uses  valuable 
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time.  We  do  not  believe  in  "local"  panels ;  so  all  of  us  travel.  Each  active  judge 
is  expected  to  sit  about  the  same  number  of  times  as  each  other  active  judge,  in 
each  place  where  we  sit. 

Every  time  the  court  sits  away  from  San  Francisco,  someone  from  the  clerk's 
oflace  (usually  two)  must  travel.  So  must  the  briefs  and  records  in  all  of  the 
cases  to  be  heard.  Tliis  greatly  reduces  the  efficiency  of  the  clerk's  office. 

Because  we  only  sit  for  a  week  each  month  in  each  city,  most  of  us  do  not 
take  our  secretaries  or  law  clerks  with  us  when  we  travel ;  they  have  plenty  to 
do  at  home,  and  travel  reduces  their  hours  of  actual  work.  Moreover,  both  we 
and  they  are  more  efficient  at  home.  That  is  where  we  have  our  personal  lihi-ar- 
ies,  our  files,  and  our  equipment.  So  we  are  less  effective  when  away  from 
home. 

c.  Scatteration  of  judges 

As  of  October  8,  we  will  have  twelve  active  and  five  senior  judges  and  one 
vacancy.  Here  is  where  they  have  their  headquarters  : 

Active  Senior 

Seattle - 1 . 

Portland 1  1 

Honolulu 1 

San  Francisco U%  2 

Los  Angeles 2  1 

San  Diego 1  1 

Phoenix. J^i 

Tucson. j|i 

1  Our  Phoenix  judge  spends  3  months  in  San  Francisco:  our  Tucson  judge  spends  6  months  in  San  Francisco. 

d.  Massive  paperwork 

Normally,  a  judge  who  travels  to  a  city  to  hear  cases  is  there  only  long  enough 
to  hear  the  cases,  confer  about  them,  receive  his  assignment,  and  go  home. 
This  means  that  the  circulation  of  opinions,  comments  and  discussion  about 
cases,  and  almost  everything  else  about  our  business,  goes  on  paper  and 
through  the  mails,  although  we  do  make  extensive  use  of  the  telephone.  This 
method  of  doing  business  is  not  efficient,  it  takes  time,  and  is  far  less  satisfy- 
ing than  face  to  face  discussion.  Thus,  with  our  judges  so  scattered,  and  with 
the  number  of  us  that  there  now  is,  the  sheer  volume  of  paper  work,  both  in  tlie 
Clerk's  office  and  between  the  offices  of  the  various  judges,  increases  by  geometric 
progression.  This  could  be  materially  cut  down  if  all  of  us  maintained  our 
offices  in  any  one  place.  This,  however,  the  law  does  not  require,  and  although  I 
would  like  it,  I  am  not  sure  that  it  should  be  required.  When  a  man  has  been 
practicing  law  or  been  a  judge  in  a  given  community  for  many  years,  it  is  asking 
a  great  deal  of  him  to  pull  up  his  roots  and  move  himself  and  his  wife,  and  his 
children  if  they  are  not  grown  up,  to  another  city  where  they  may  not  have  any 
personal  friends  or  ties.  If  it  were  required  that  every  judge  move  to  the  head- 
quarters of  the  court,  it  could  well  be  that  some  highly  qualified  persons  would 
decline  appointments  to  the  court.  Fortunately  for  me,  I  need  not  personally  face 
this  problem. 

2.  CASELOAD 

I  joined  the  court  in  the  fall  of  1961.  This  is  the  record  for  the  previous  fiscal 
year,  1961: 


Fiscal  year  1961  appeals 

Filed 

Terminated 

Pending 

Total             

443 

470 

372 

Per  judgeship  (9) 

49 

52 

41 

Fifty-two  was  also  the  national  average  number  of  terminations  per  judge- 
ship that  year  for  all  of  the  Courts  of  Appeals.  Our  experience  has  been  that 
about  one-third  of  our  cases  are  disposed  of  without  decision  oh  the  merits — 
dismissed,  transferred,  settled,  withdrawn,  etc.  So  each  of  us  had  to  write  about 
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35  oi-'inions  per  year.  We  had  no  backlog.  We  were  hearing  every  appeal  as  soon 
as  all  briefs  were  in.  It  was  a  great  time  to  join  the  court.  That  happy  condition 
continued  for  two  or  three  years.  Then  the  avalanche  began,  and  it  has 
•continued  ever  since. 

Since  1961,  our  filings  are  up  sixfold.  Our  dispositions  are  up  well  over  fivefold. 
Our  "backlog"  is  up  more  than  sixfold  (this  refers  to  cases  pending  at  year's 
end) .  Here  is  the  record  fur  fiscal  11>74,  with  thirteen  judgeships  :  ^ 


Appeals  filed       Terminated  Pending 


Total 2,697  2,464  2,467 

Perjudgesliip(13) 207  190  190 

in  fiscal  1973,  the  figures  were: 

Total- ---  2,349  2,148  2,234 

Perjudgeship(I3) 181  165  173 

For  fiscal  1973,  the  last  figure  available  to  me,  the  national  average  of  ter- 
minations per  judgeship  was  156,  and  of  pending  cases  per  judgeship  was  lOS. 

It  took  us  longer  than  we  should  have  taken  to  realize  what  was  happening  to 
us.  But  when  we  did,  we  began  various  efforts  to  stem  the  tide. 

1.  We  asked  for  and  finally  got  four  more  judges. 

2.  In  common  with  the  other  circuits,  we  got  two  law  clerks  per  judge. 

3.  We  made  massive  use  of  visiting  judges  and  senior  judges. 

4.  More  cases  were  heard  by  each  active  judge. 

5.  We  made  extensive  use  of  per  curia  and  brief  orders. 

G.  We  undertook  screening  of  eases,  beginning  September  14,  1970. 

By  screening,  we  have  increased  our  dispositions  considerably.  From  Septem- 
ber, 1970,  through  August,  1974,  a  total  of  1324  cases  were  screened  and  con- 
sidered by  panels  of  the  court.  This  was  done  without  i-edueing  the  regular 
calendar  workload ;  it  was  in  addition  to  that  load,  which  had  also  increased. 

Since  September,  1970.  we  have  made  a  massive  effort  to  get  current  on 
criminal  cases.  We  have  the  largest  load  of  criminal  cases  of  any  circuit.  AVe  now 
have  an  exiiediting  law  clerk.  Each  appeal,  when  filed,  gets  a  fixed  calendar  date. 
The  clerk  "rides  herd"  on  each  case  imtil  it  is  ready  to  be  heard.  Each  month 
each  of  us  sits  in  one  or  more  hearings  at  which  seven  or  more  criminal  cases 
are  heard  on  one  day.  Today,  criminal  cases  are  current. 

In  contrast,  we  have  a  horrendous  problem  with  civil  cases.  On  the  average, 
these  are  the  harder  cases  to  decide.  Litigants  do  not  spend  money  on  civil 
appeals  unless  they  believe  that  the  appeals  ai*e  meritorious.  As  of  September  24. 
1974,  there  were  601  cases  fully  briefed  but  not  calendared.  Cases  not  entitled 
to  preference  are  now  between  one  and  two  years  old.  This  does  a  grave  injustice 
to  the  litigants  involved. 

We  are  also  making  massive  use  of  visiting  judges.  Nearly  every  panel  has  one 
visiting  judge.  Most  are  district  judges.  Some  are  senior  judges  from  other 
circuits.  We  also  get  a  lot  of  help  from  our  own  senior  judges.  They  like  to  take 
tough  cases.  All  of  this  means  that  our  per  judgeship  figures  for  dispositions  look 
better  than  they  are. 

The  more  cases  we  have  to  decide,  the  more  judges  we  have,  and  the  more  scat- 
tered they  are,  the  harder  it  is  to  keep  us  functioning  as  one  court — to  keep  our 
decisions  fully  consistent.  By  the  same  token,  in  banc  bearings  are  very  burden- 
some, and  we  try  to  avoid  them.  An  in  banc  hearing  means  assembling  13  judges 
from  all  over  the  circuit.  This  is  equivalent  to  four  plus  panels,  and  means  the 
use  of  all  that  manpower  to  hear  one  or  two  cases  instead  of  at  least  twelve  cases. 
The  paperwork  in  circulating  an  in  banc  opinion  or  opinions,  getting  comments, 
revising  and  recirculating,  is  enormous.  Let  me  give  you  an  example.  Last  De- 
cember, two  panels  of  the  court,  one  sitting  in  Seattle,  the  other  in  Los  Angeles, 
filed  two  opinions,  almost  simult^meously,  deciding  an  important  question  of 
Federal  law  differently.  The  two  panels  attempted  to  agree  between  themselves 
on  a  proper  solution,  but  were  unable  to  do  so.  They  then  recommended  that  the 
court  hear  both  cases  in  banc.  The  two  cases  were  heard  together  by  12"  judges 
in  June.  Following  a  lengthy  conference,  the  cases  were  assigned  to  me.  Opinions 


^  Tliosp  fisrures  Include  administrative  review  cases  and  original  proceedings,  just  over 
24%  of  all  filings  in  fiscal  1974. 

-  It  was  stipulated  that  the  13lh  judge,  who  was  unavoidably  absent,  could  participate 
in  tli(>  docisiou. 
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were  circulated  in  July.  FoUowins;  circulation  of  nieniyranda  and  phone  confer- 
ences with  various  judges,  the  opinions  were  revised.  More  memoranda  and  phone 
conferences  ensued.  In  September,  tlie  cases  were  ajiain  discussed  at  a  meeting  of 
the  full  court.  The  opinions  were  filed  on  yepteniber  27.  In  one  case  there  are  a 
principal  opinion,  a  concurring  opinion,  and  three  concurring  and  dissenting  opin- 
ions. In  the  other,  there  are  a  principal  opinion,  concurring  opinion,  and  a  dis- 
senting opinion.  M.v  tiles  of  drafts  and  memoranda  are  more  than  two  inches 
thiclv  !  This  year  we  have  taken  almost  a  dozen  cases  in  banc. 

The  use  of  visiting  judges  also  makes  it  more  dithcult  to  maintain  institutional 
unity.  They  are  not  members  of  the  court,  they  are  with  us  only  for  short  periods, 
and  many  do  not  feel  the  need  for  such  unity  as  keenly  as  we  do.  If  and  when  we 
can  get  current,  we  hope  to  reduce  the  use  of  visiting  judges  very  drastically. 
The  workloads  of  our  district  judges  are  constantly  growing,  so  that  it  becomes 
more  and  more  of  a  burden  for  them  to  assist  us. 

We  have  not  been  shy  about  asking  for  more  help.  We  have  asked  for  five  more 
judges.  We  have  obtained  seven  more  law  clerks  and  six  more  secretaries,  and 
we  are  asking  for  more.  AVe  are  constantly  striving  to  increase  our  efficiency. 

I  am  convinced,  however,  that  none  of  these  things  will  solve  our  problems. 
Without  extra  help  and  extra  etTort,  we  would  never  have  heen  able  to  increase 
our  dispositions  from  52  per  judgeship  to  190  per  judgeship.  We  might  be  able  to 
increase  them  further  vrith  the  help  of  more  law  clerks,  secretaries,  and  other 
assistants.  But  we  are  now  up  to  an  average  of  about  110  opinio2is  per  judgeship 
per  year. 

My  experience  on  this  court  leads  me  to  conclude  that  a  judge  has  about  ISO 
regular  working  days  per  year  in  which  to  read  briefs  and  records,  examine  au- 
thorities, and  formulate  and  write  opinions,  as  well  as  to  consider  the  approxi- 
mately 240  other  opinions  that  will  come  to  him  from  his  colleagues  who  have 
sat  with  him.  I  reach  that  figure  this  way  : 

Days  per  year 365 

Days  vacation —30 

Total 335 

Days  (48  weekends) — 9G 

Total - 230 

Days  for  committees,  administration,  etc —10 

Total  -29 

Days  hearing  argument  (10  mo.  4  days  each) —40 

Total  working  days ^ 18-^ 

In  fact,  most  of  us  also  work  on  those  06  weekend  days.  Thus,  we  have  about 
285  days,  or  less  than  three  days  per  case !  Yet  we  frequently  have  cases  that  re- 
quire weeks,  not  daj's  of  work.  If  present  trends  continiie,  we  will  not  really 
be  judges  at  all. 

Yet  the  har  and  the  people  expect,  and  are  entitled  to  expect,  that  their  ap- 
peals will  be  decided  by  judges,  not  by  law  clerks.  The  more  law  clerks  a  judge 
has  to  work  on  the  cases  the  judge  has  to  decide,  the  more  the  judge  is  going  to 
have  to  rely  upon  his  law  clerks  in  deciding  the  cases.  He  will  do  less  and  less 
of  his  own  research  and  less  and  less  of  his  own  writing.  He  may  even  got  to  the 
point  where  the  only  persons  in  his  oflice  who  even  read  the  hriefs  are.  his  law 
clerks.  We  are  not  there  yet,  but  we  are  approaching  that  situation.  This  is  not 
my  idea  of  what  a  judge  is  appointed  to  do,  and  I  do  not  believe  that  it  is  the 
lawyers'  or  the  public's  idea  of  what  a  judge  is  appointed  to  do.  He  is  appointed 
to  be  a  judge,  and  that  means  that  it  should  be  he,  and  not  someone , else,  who 
does  the  deciding.  HeCannot  do  his  job' properly  unless  he  has  a. reasonable 
amount  of  time  within  which  to  do  it.  Judging,  among  other  things,  is  supposed 
,to  take  thoughtj  and  a  judge  who  is  immersed  in  paper  work,  in  bench  memoranda 
from  his  law  clerks,  and  in  draft  opinions  from  his  law  clerks,  is  uot  gping  to 
be  able  to  take  the  time  to  do  what  he  is  supposed  to  be  doing. 

Thus,  I  think  it  imperative,  rather  than  to  increase  the  workload  of  judges  by 
further  administrative  devices,  to  reduce  it,  and  I  do  not  think  it  proper  to  reduce 
it  by  creating  a  system  under  which  somebody  other  than  tlie  judge  is  really  doing 
the  judging. 
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I  have  no  pat  formula  for  deciding  how  big  a  Circuit  should  be  in  terms  of  area, 
caseload,  and  number  of  Circuit  Judges.  But  I  am  sure  that  the  Ninth  Circuit 
is  too  large  in  all  of  these  categories.  A  smaller  area  would  mean  less  travel,  less 
scatteration  of  judges,  less  paper  work,  fewer  administrative  problems  ;  a  smaller 
caseload  per  judge  would  enable  us  to  perform  far  better  as  judges.  We  make  the 
law  of  the  Circuit ;  frequently  we  make  the  law  of  the  nation.  We  ought  to  have 
time  to  do  those  jobs  properly.  A  smaller  area  and  a  smaller  caseload  will  mean 
a  .smaller  court.  Nine  judges,  all  located  in  or  near  one  place  and  thus  in  daily 
contact  with  each  other,  and  with  a  manageable  caseload,  are  judges  enough. 
Seven  would  be  better.  Such  a  court,  I  believe,  could  do  a  good  job  with  a  case- 
load of  about  100  filings  per  judgeship  per  year.  Much  beyond  that  I  do  not  think 
that  we  should  have  to  do. 

3.    DIVIDING    THE    NINTH    CIRCUIT 

The  following  table  shows  the  source,  by  state  and  district,  of  all  appeals,  in- 
cluding agency  api>eals  and  original  proceedings,  filed  with  us  in  fiscal  1974 : 

Alaska 32 

Arizona 260 

California 1.  731 

Northern 473 

Eastern 108 

Central    765 

Southern 388 

Hawaii    55 

Idaho 38 

Montana  45 

Nevada  125 

Oregon 147 

Washington  218 

Eastern 49 

Western 169 

Guam 43 

Total  2,  697 

As  will  be  at  once  apparent,  the  single  most  important  figure  is  1731  cases  from 
California.  If  California  alone  became  a  separate  circuit,  with  9  judges,  there 
would  be  192  filings  per  judgeship — a  figure  far  too  large,  in  my  opinion.  To  get 
the  figure  down  to  approximately  100  per  judgeship,  there  would  have  to  be  17 
judges — again  far  too  many,  in  my  opinion.  It  seems  to  me  inevitable,  therefore, 
that  California  must  be  divided  between  two  new  circuits. 

This  is  not  something  that  I  would  like  to  see  done,  but  it  does  seem  to  me 
essential  that  it  be  done. 

The  Commission  would  create  two  new  Circuits  with  filings  (fiscal  1974)  as 
follows : 

1.  New  Ninth : 

California :  Filings 

Northern 473 

Eastern 108 

Alaska 32 

Washington  218 

Oregon 147 

Idaho 38 

Montana 45 

Hawaii   55 

Guam 43 

Total  1, 159 
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2.  New  Twelfth:  ^ 

California :  „gg 

Southern ^*° 

Central   '^ 

Arizona ^.-,k 

Nevada   ^"^ 

Total   1'  ^^^ 

Nine  judges  in  the  new  Ninth  would  face  129  filings  per  judge.  Nine  judges  in 
the  New  Twelfth  would  face  171  filings  per  judge.  The  129  is  a  reasonable  num- 
ber in  my  opinion.  The  171  is  high,  but  much  better  than  the  207  we  faced  m 
fiscal  1974,  or  than  the  192  that  a  circuit  of  California  alone  would  face.  In  the 
proposed  new  Twelfth,  the  judges  would  be  in  a  reasonably  compact  circuit 
t'eographically,  and  could  function  much  better  as  a  unit  than  we  now  can. 
*  If  a  new  circuit  composed  of  California  plus  one  or  more  other  states  were 
created  the  result  would  be  even  less  helpful  than  to  create  a  circuit  covering 
only  California,  because  such  a  circuit  would  inevitably  have  more  filings  than 
Avould  a  circuit  covering  only  California.  For  example,  in  a  letter  to  the  Com- 
mission last  December,  Acting  Attorney  General  Bork  suggests  that  it  would  not 
be  a  mistake  to  create  a  circuit  composed,  for  example,  of  California,  Alaska, 
Hawaii  and  Guam,  thus  avoiding  the  problems  which  he  thinks  might  arise 
from  dividing  the  state  of  California  between  two  circuits.  He  points  out  that 
in  fiscal  1973,  a  total  of  1642  appeals  were  filed  in  the  proposed  circuit,  i.e.,  Cali- 
fornia Alaska,  Hawaii  and  Guam,  which  is  fewer  [by  67]  than  the  number  filed 
in  the  Second  Circuit  during  that  period.  I  add  parenthetically  that  in  fiscal  1974, 
the  total  filings  for  these  states  was  1861— more  than  206  per  judge  for  a  nine- 
judge  court.  .    ,     „,..,.  .       -t  XT     t. 

The  suggestion  seems  to  me  to  miss  the  whole  point  of  dividing  a  circuit.  JSext 
to  the  Fifth  and  Ninth,  the  Second  Circuit  is  the  most  overloaded  in  the  United 
States  It  is  also  one  of  the  most  efficient,  but  I  su.spect  that  the  time  is  coming 
when  its  workload  will  demand  that  it,  too,  be  split.  In  fiscal  1973,  the  Second 
Circuit  terminated  only  1462  cases,  carrying  over  247  cases.  This  raised  its  pend- 
ing cases  from  681  to  928.  There  is  no  use  going  through  the  difficult  process  of 
dividing  a  circuit  in  order  to  achieve  two  circuits,  each  of  which  will  have  a 
workload  that  is  manageable  by  a  court  of  not  more  than  nine  judges,  if  one  of 
the  two  is  to  have  a  caseload  at  the  start  which  is  or  very  soon  will  be  too  much 
for  such  a  court.  That  is  what  the  caseload  of  Mr.  Bork's  suggested  circuit 

would  be.  .  .     ,    ,.       ,,      cit  4.    -Dr.^ 

I  am  aware  that  many  persons  and  organizations,  including  the  State  Bar 
of  California  and  some  leading  local  bar  associations  in  CaUfornia,  are  opposed 
to  dividing  the  state  between  two  circuits.  Some  of  the  objections  are  senti- 
mental, and  I  share  the  sentiment,  but  not  at  the  expense  of  the  ability  of  our 
court  to  do  its  job  properly. 

The  major  objections  are  based  on  fears  that  the  two  new  circuits  will  come 
down  with  conflicting  decisions  about  California  law,  or  about  federal  law  as  it 
affects  California.  These  objections  are  considered,  and  I  believe  satisfactorily 
answered,  in  the  Commission's  Report.  I  add  a  few  comments  of  my  own. 

The  objections  fall  generally  into  two  categories.  One  is  a  divergence  of  view 
between  the  two  circuits  when  actions  of  state  agencies  or  the  validity  of  state 
laws  may  be  challenged  in  two  circuits,  with  the  possibility  of  conflicting  results. 

With  the  greatest  respect  for  the  objectors,  the  fears  expressed  remind  me  of 
the  ancient  Scottish  prayer  which  goes :  "From  ghoulies  and  ghosties  and  long- 
leggity  beasties  and  things  that  go  bump  in  the  night.  Good  Lord  deliver  us 
Based  upon  my  experience  of  thirteen  years  as  a  member  of  the  Court  of  Appeals 
for  the  Ninth  Circuit,  I  think  that  the  problems  that  the  objectors  foresee  are 
in  the  categorv  of  "things  that  go  bump  in  the  night."  They  are  not  real. 

Most  often  mentioned  is  possible  conflict  if  actions  of  state  agencies  or  the 
validitv  of  state  laws  are  challenged  in  two  circuits.  This  is  not  a  new  problem. 
Challenges  to  the  actions  of  state  agencies  or  to  the  validity  of  state  laws  now 
arise  most  often  in  three-judge  district  courts  whose  judgments  are  not  appeal- 
able to  the  Court  of  Appeals  but  to  the  United  States  Supreme  Court.  There  are 
four  districts  in  California.  Thus  it  has  long  been  possible  for  similar  actions  to 
he  filed  in  two  different  districts  and  to  have  three-judge  courts  in  those  districts 
come  out  with  conflicting  decisions.  So  far  as  I  know,  since  1961,  when  I  became 
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a  member  of  this  court,  this  Jias  never  happened.  There  is  no  reason  why  it 
should  happen  if  the  state  of  California  were  divided  between  two  circuits.  Un- 
less and  until  three-judge  courts  are  abolished,  the  same  possibility  of  conflict, 
tchich  has  never  occurred,  will  continue  to  exist. 

If,  on  the  other  hand,  three-judge  courts  were  abolished  so  that  decisions  would 
be  made  by  a  single  district  judge,  and  would  be  appealable  to  the  appropriate 
court  of  appeals,  I  think  the  possibility  of  Conflict  is  still  imaginary  rather  than 
real.  The  natural  tendency  of  one  circuit  or  one  district  court  to  follow  rather 
than  to  disagree  with  the  decision  of  another  circuit  or  district  court  should 
eliminate,  and  I  think  would  eliminate,  the  possibility  of  conflict. 

Moreover,  if  it  is  believed  that  these  fears  are  justified,  it  should  be  possible 
to  provide  by  law  for  the  transfer  of  actions  filed  in  different  districts  to  a  single 
district,  thus  eliminating  the  possibility  of  conflicts  between  districts  and  between 
circuits.  The  Multidistrict  Litigation  statute,  28  U.S.C.  §  1407,  provides  an 
analogy. 

The  second  category  of  cases  that  worries  objectors  is  those  that  might  produce 
conflict  as  to  interpretations  of  state  law  between  two  circuits.  Here,  too,  be- 
cause there  are  four  district  courts  sitting  in  California,  this  possibility  has 
always  existed.  The  difference  of  course  is  that  with  one  circuit  court,  this  court 
is  in  a  position  to  reconcile  those  conflicts,  while  if  there  were  two,  there  would 
be  the  possibility  that  the  two  circuit  courts,  like  the  district  courts,  would 
disagree.  Here  again,  howevei",  I  have  never  known  of  a  case  in  which  two 
district  courts  in  California  have  disagreed  about  wiiat  the  law  of  California  is, 
so  that  this  court  has  had  to  reconcile  the  difference. 

I  can  see  no  reason  why  there  would  be  any  more  likelihood  of  such  conflict 
when  the  district  courts  are  in  two  circuits  rather  than  in  one.  District  court 
judges  are  independent  minded  people  but  they  will  not  become  more  so  merely 
because  they  are  in  diffei'eut  circuits.  If  there  should  be  such  a  conflict  between 
district  courts,  it  seems  to  me  almost  inconceivable  that  the  two  circuits  which 
den.l  with  the  laws  of  California  would  continue  such  a  conflict.  If  one  of  them 
first  decided  the  question,  the  other  would  almost  surely  follow  its  lead.  This 
is  partly  because  decisions  by  circuit  courts  on  matters  of  state  laws  are  not 
authoritative  precedents  on  the  question  of  what  the  law  is.  They  are  like  Mr. 
.Justice  Roberts'  famous  excursion  ticket  which  is  good  for  this  day  and  this 
trip  only.  I  used  to  sit  on  the  California  District  Court  of  Appeal  and  I  well 
remember  the  reaction  of  that  court  when  a  decision  of  the  Ninth  Circuit  was 
cited  to  us  on  a  question  of  California  law.  Our  reaction  wfYS,  w^hat  does  that 
federal  court  know  about  our  law?  In  short,  I  think  that  the  last  thing  that 
two  circuits  dealing  with  the  law  of  California  would  want  to  do  would  be  to 
^create  or  preserve  a  conflict  between  them  as  to  what  the  law  of  California  is. 

^Moreover,  if  that  should  ever  occur,  it  would  always  be  open  to  the  legislature 
or  the  courts  of  California  to  settle  the  question.  In  addition,  I  would  guess  that 
if  California  were  divided  between  two  circuits  there  woidd  be  little  difficulty 
in  persuading  the  California  legislature  to  adopt  the  Florida  procedure  which 
permits  a  federal  court  having  before  it  a  question  of  Florida  law  about  which 
it  is  in  doubt  to  certify  the  question  to  the  Florida  Supreme  Court  for  an  authori- 
tative pronouncement.  This  is  only  one  of  the  many  ways  in  which  the  problem 
envisaged,  if  it  should  arise,  could  be  taken  care  of. 

I  urge  that  action  to  divide  the  Circuit,  whether  California  is  placed  in  two 
circuits  or  in  one,  not  be  delayed  while  the  Commission  and  the  Corigrests  are 
studying  other  ways  to  revise  the  Federal  Appellate  System.  AYe  need  help  now, 
not  in  some  distant  future.  If  the  Circuits  are  idtimately  to  be  abolished,  which 
seems  to  be  most  unlikely,  it  will  not  at  that  time  matter  whetiier  there  are  then 
eleven  or  thirteen  of  them.  If  a  national  court  of  some  sort  is  created,  as  many 
suggest,  it  will  make  no  substantial  difference  to  it  whether  there  are  eleven  or 
thirteen  circuits.  Moreover,  the  national  court,  as  presently  proposed,  is  designed 
to  relieve  the  burden  of  the  Supreme  Court.  If  it  will  substantially  relieve  the 
Courts  of  Appeals  of  their  bui'dens,  I  have  not  been  told  how  that  is  to  occur. 
But  if  it  does,  it  will  be  as  welcome  to  thirteen  circuits  as  it  A^ill  he  to  eleven. 

Finally,  T  comment  npon  an  alternative  to  dividing  the  Circuit  that  has  been 
suggested  by  some  of  my  colleagues.  That  would  be,  instead  of  creating  two  cir- 
cuits, to  divide  the  Circuit  into  Northern  and  Southern  divisions,  under  one 
chief  judge.  The  "Divisions"  would  correspond  to  the  new  Ninth  and  Twelfth 
Circuits  that  the  Commission  recommends.  Each  would  have  nine  judges,  Head- 
quarters for  the  Northern  Division  would  be  at  San  Francisco ;  headquarters  for 
the  Southern  Division  would  be  at  Los  Angeles.  It  has  not  been  made  clear 
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Avhether  the  Chief  Judge  would  be  a  pari:  of  one  of  the  Divisions,  or  wonld  I>e 
separate  from  both,  thus  giving  us  10  judges.  The  suggestion  is  thouglit  to  have 
several  advantages.  One  is  that  it  avoids  tlie  sticky  problem  of  dividing  Cali- 
fornia between  Circuits.  Another  is  possible  greater  flexibility  in  assigning  judges 
to  sit  in  one  division  or  the  other,  as  need  arises.  Another  is  that  thei-e  would 
be  more  flexibility  in  assigiiing  District  Judges  to  other  Districts  as  they  are 
needed.  It  is  thought  that  in  the  smaller  districts,  where  per  judge  workload  is 
less,  judges  can  be  available  to  help  in  the  larger  districts,  where  workloads  are 
higher  and  where  complex  cases,  involving  lengthy  trials,  and  sometimes  disquali- 
fication of  local  judges,  are  most  often  found. 

In  spite  of  these  claimed  advantages,  I  strongly  oppose  the  "Division"  sug- 
gestion. If  it  were  adopted,  we  would  still  liave  nearly  all  of  the  problems  that 
we  now  have,  and,  as  to  some,  we  would  have  them  "in  spades."  Trying  to  main- 
tain the  unity  of  a  13-judge  court  is  bad  enough ;  I  shudder  to  think  of  trying  to 
do  it  with  IS  or  19  judges.  The  only  way  in  which  the  "Division"  suggestion 
could  be  made  to  work  would  be  to  have  each  "Division"  functon  as  if  it  were 
a  separate  court.  T'nder  such  a  system,  we  would  soon  have  a  Circuit  divided  in 
fact,  but  not  in  name — -with  most  of  our  present  problems  plus  a  new  one.  I  refer 
to  maintaining  unified,  law  for  the  Circuit  as  a  whole.  Who  would  do  it?  The 
two  "Divisions,"  IS  or  19  judges  sitting  in  banc?  If  not,  would  a  smaller  group 
be  selected  to  perform  that  function?  If  so,  how?  And  how  would  the  cases  be 
selected  for  it  to  hear?  By  vote  of  the  whole  court?  By  vote  of  the  "Division" 
concerned?  By  vote  of  the  other  "Division"?  By  the  selected  group  that  is  to 
decide?  Would  not  this  in  substance  interpose  between  the  "Divisions"  and  the 
Supreme  Court  another  level  of  review?  Would  the  Supreme  Court  require 
exhaustion  of  remedy  at  that  level  before  it  would  entertain  certiorari?  If  not, 
might  not  the  Supreme  Court  find  itself  having  to  settle  intra-"Di vision"  con- 
flicts? In  short.  I  consider  the  suggestion  of  "Divisous"  to  be  the  suggestion  of 
an  administrative  monstrosity,  offering  few  advantages  but  preserving  and  to 
some  extent  making  more  severe  nearly  all  of  our  present  problems. 

I  realize,  of  course,  that  it  is  not  desirable  to  have  a  large  number  of  Circuit 
Courts.  Too  many  can  create  an  intolerable  burden  on  the  Supreme  Court. 
But  I  doubt  if  serious  consideration  need  ])e  given  to  splitting  any  Circuits 
except  the  Ninth  and  Fifth.  I  omit  the  Second,  because  if  anything  were  split 
off  from  that  Circuit,  it  could  readily  be  added  to  the  First.  No  other  Circuit 
appears  to  be — or  needs  to  be — in  real  trouble.  Thus  I  doubt  that  geographic 
reorganization  would  produce  more  than  13  or  14  Circuits.  I  think  that  the 
country — and  the  Supreme  Court — could  live  very  well  with  that  number  for 
a  long  time. 

Jud^re  Duxiv»''AY.  There  are  some  features  of  the  ninth  circuit 
which  I  think  make  our  problems  different  from  those  of  any  other 
circuit.  I  think  it  is  fair  to  say  that  our  problem  is  complicated  by  our 
o;poG:raphy;  we  are  much  lar<ier  than  any  other  circuit.  We  therefore 
feel  that  we  owe  it  to  the  litigants  to  go  to  them — at  least  in  part — 
rather  than  making  them  come  to  use  in  San  Francisco.  So  we  have 
monthly  sittings  in  Los  Angeles  11  months  of  the  je&r.  I  believe 
this  past  year  we  had  12.  We  have  monthly  sittings  in  San  Francisco 
12  months  of  the  year.  We  go  to  Portland  and  Seattle  3  months  of 
the  year.  We  send  a  panel  to  Alaska  and  one  to  Hawaii  once  a  vehr. 
We  have  our  judges  scattered.  One  lives  in  Seattle,  one  in  Portlaild. 
one  in  Honolulu,  and  there  are  4%  of  us  in  San  Francisco.  By  that 
I  mean  one  of  our  judges  spends  half  the  year  in  San  Francisco  and 
half  in  Tucson  and  another  judge  spends  a  quarter  of  the  vonr  in 
San  Francisco  and  three-quarters  of  the  year  in  Phoenix.  We  have 
another  judge  in  San  Diego  and  two  in  Los  Angeles.  We  a^so  try 
to  avoid  having  "local"  panels,  thus  the  local  judges  are  expected 
to  sit  just  as  much  in  the  other  cities  as  they  do  in  their  own.  We  don't 
want  to  have  the  court  divided  up  into  separate  panels  with  the 
consequ.ent  possibility  of  conflicting  decisions  that  sometimes  arise 
from  thn^.  We  don't  think  that  the  lawyers  ought  to  be  able  to  pick 
their  panel.  So  all  of  us  travel. 
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Now,  in  my  experience  in  13  years  on  the  court,  this  has  caused  a 
considerable  degree  of  inefficiency  in  the  disposition  of  our  business. 
When  I  go  to  another  city  to  sit  I  am  just  not  as  effective  in  doing 
the  work — other  than  in  listening  to  oral  arguments — as  I  am  at  home, 
where  I  have  my  own  library,  files,  law  clerks,  secretary,  and  so  on. 
I  think  every  one  of  us  runs  into  that. 

In  addition  when  we  sit  en  banc,  and  we  have  done  so  on  about  12 
cases  this  year,  this  means  that  we  have  to  assemble  the  13  of  us  from 
every  part  of  the  circuit  to  hear  one  or  two  cases.  That  is  the  equiva- 
lent of  more  than  four  panels  of  the  court.  We  then  have  to  confer 
about  the  case,  and  an  opinion  has  to  be  drafted  and  circulated.  It  takes 
an  enormous  amount  of  time. 

I  have  given  an  example  of  what  happens  in  one  of  those  cases  in 
the  prepared  statement  which  I  filed  here  this  morning. 

I  think  the  distance,  the  amount  of  traveling  that  we  have  to  do, 
and  the  fact  that  we  are  so  far  apart  that  a  great  deal  of  our  busi- 
ness has  to  be  done  by  mail  or  on  the  telephone  has  had  a  serious  effect 
on  the  efficiency  of  the  court.  I  can  see  it  myself  as  a  result  of  having 
been  on  the  court  since  1961.  We  then  had  nine  judges  on  the  court, 
seven  of  whom  had  their  headquarters  in  San  Francisco,  one  in  Los 
Angeles,  and  one  in  Fresno,  and  we  saw  those  two  judges  every  month. 
The  seven  of  us  who  were  there  frequently  had  lunch  together  and 
discussed  our  cases.  It  was  much  easier  to  maintain  the  court  as  a 
single  court  applying  the  same  principles  panel  by  panel  than  it  is 
now  when  we  are  scattered  all  over  the  place.  This  is  one  of  the 
things  that  has,  I  think,  made  it  difficult  for  us  to  manage  the  enormous 
increase  in  caseload  that  we  have  had. 

You  mentioned  some  figures,  Mr.  Chairman,  about  this  past  jenr 
and  I  have  some  figures  in  this  prepared  statement.  I  just  want  to 
contrast  them  with  the  figures  we  had  13  years  ago  when  I  came  on 
the  court.  In  fiscal  year  1961,  443  appeals  were  filed  in  our  court,  and 
470  were  terminated.  That  is  49  filings  and  52  terminations  per  judge- 
ship, contrasted  with  the  figures  that  you  read  into  the  record  a  few 
moments  ago  of  2,697  filings  and  2,464  terminations  or,  for  13  judge- 
ships, 207  filings  and  190  terminations  per  judge.  Our  dispositions 
per  judgeship  have  been  going  up  every  year. 

You  mentioned  the  fact  we  have  been  using  a  large  number  of  dis- 
trict judges  and  senior  judges  to  assist  us.  We  have,  but  we  are  now 
hearing  a  larger  number  of  cases  per  active  circuit  judge  actually  par- 
ticipating than  the  approximately  three  cases  that  I  think  you  men- 
tioned. Last  month,  for  example,  I  sat  for  2  days  during  which  I  heard 
eight  criminal  cases  each  day,  and  2  days  during  which  we  heard  six 
civil  cases.  This  month  I  have  a  similar  situation,  and  most  of  us  are 
doing  that.  We  have  gradually  gotten  current  in  our  criminal  cases  in 
two  ways.  One  of  them  is  by  riding  herd  on  the  appeals  when  they  are 
filed — by  seeing  that  they  get  to  us  promptly.  We  have  a  clerk  who 
does  nothing  but  ride  herd  on  counsel  to  get  their  papers  in.  Then  we 
regularly  calendar  them  on  these  longer  calendars.  In  a  substantial 
number  of  them  we  hear  no  arguments.  Most  of  them  we  dispose  of  with 
a  very  brief  opinion — just  a  few  lines  up  to  one  page — unless  we  think 
the  case  is  one  that  has  value  as  a  precedent. 
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Civil  cases  have  caused  lis  a  great  deal  more  difficulty.  As  you  know, 
in  the  criminal  field,  particularly  with  the  Criminal  Justice  Act,  the 
convicted  defendant  has  little  to  lose  by  filing  an  appeal.  The  conse- 
quence of  that  is  that  there  are  a  good  many  appeals  filed  that  don  t 
have  much  merit.  In  the  civil  litigation,  on  the  other  hand,  parties  sel- 
dom will  take  an  appeal  which  is  going  to  cost  them  substantial  money 
unless  they  think  they  have  a  chance  to  win  the  case.  I  have  no  doubt 
there  are  a  few  civil  cases  taken  purely  for  delay,  but  seldoni  is  a  civil 
case  disposed  of  as  readily  as  a  criminal  case  on  the  average.  Some  cnil 
cases  are  very  difficult  and  some  are  very  easy,  but,  on  the  average,  the 
civil  cases  take  much  more  time.  The  briefs  tend  to  be  longer  and  much 
more  complex,  and  the  amount  of  work  is  greater.  Consequently,  we 
don't  calendar  as  many  civil  cases  as  criminal  cases.  Keeping  current 
on  criminal  cases  reduces  the  time  we  have  for  our  civil  cases.  But 
ao-ain,  because  of  the  distance  we  have  to  travel,  I  suspect  we  are  some- 
wliat  less  efficient  than  I  know  we  were  when  the  whole  court,  or  prac- 
tically the  whole  court,  was  all  together  13  years  ago  and  for  2  or  3 

years  after  that.  ^   ,     ^         •    •      x     ^i 

I  strongly  support  the  recommendations  of  the  Commission  tor  tne 
division  of  the  circuit.  I  don't  think  it  Avill  solve  all  our  problems,  but 
I  think  it  will  enable  two  courts  adequately  manned  to  do  a  far  more 
efficient  job  than  we  are  now  doing.  I  know  that  I  have  the  very 
strong  feeling — based  on  my  own  experience— that,  because  of  the  pres- 
sure and  volume  of  business,  the  quality  of  the  work  that  I  am  doing 
and  the  amount  of  consideration  that  the  litigants  get  from  me  in  the 
cases  that  I  am  required  to  hear  and  help  to  decide,  is  not  what  it  used 
to  be.  In  order  to  dispose  of  the  number  of  cases  that  I  have  to  dispose 
of,  I  am  now  writing  better  than  100  opinions  and  memorandums  de- 
ciding cases  each  year,  and  that  means  that  I  have  better  than  200 
that  I  have  to  take  a  look  at  from  my  colleagues  before  I  decide 
whether  to  concur  in  them  or  not.  I  know  perfectly  well  that,  under 
those  circumstances,  those  cases  do  not  get  the  kind  of  attention  that 
they  used  to  get  when  I  had  more  time.  Most  of  my  research  has  to  be 
done  by  someone  other  than  myself.  I  review  that,  and  I  read  the 
briefs  in  every  case,  but  how  much  longer  I  will  be  able  to  do  so  I  don  t 
know.  The  burden  of  the  caseload  is  very  heavy. 

Whether  the  circuit  is  split  or  not,  I  am  very  sure  of  one  thing,  and 
that  is  that  we  need  more  judge  power.  I  am  also  confident,  hoAvever, 
that  if  that  judge  power  comes  in  the  form  of  two  adequately  stalled 
courts,  then  between  them  they  would  do  a  better  job  than  one  court 
with  more  judges.  I  think  that  is  true  simply  because,  among  other 
things,  the  distance,  the  travel,  and  the  "scatteration"  of  the  judges 
around  the  circuit  makes  it  so  difficult  to  maintain  what  I  call  "insti- 
tutional imity"  within  the  circuit.  The  more  panels  we  have,  and  the 
more  separated  they  are,  the  more  danger  there  is  of  our  going  off  m 
different  directions.  That  has  happened  and  that  is  why  we  are  having 
some  of  our  en  banc  cases. 

Xow,  the  Commission's  recommendation  includes  the  recommenda- 
tion for  the  division  of  the  State  of  California  between  the  two  new 
circuits.  As  a  Californian,  for  sentimental  reasons,  I  would  expect 
myself  to  oppose  it,  but  because  I  have  lived  with  this  problem  now  for 
about  13  years,  I  am  convinced  that  if  the  circuit  is  to  be  divided  it  is 
important  that  the  State  of  California  be  divided  between  the  two  new 
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circuits.  This  would  be  the  first  time  this  has  ever  been  done,  and  nat- 
urally the  bar  and  some  of  the  judges  object — as  one  of  our  San  Fran- 
cisco supervisors  put  it,  ''the  most  unheard  of  thing  I  have  ever  heard 
of" — but  that  is  not  a  A-ery  good  reason  to  object,  and  I  think  many 
of  the  objections  are  of  that  kind. 

The  State  of  California,  in  which  I  have  lived,  practiced,  and  been 
on  the  bench  now  for  about  40  years,  is  a  very  interesting  State,  as  you 
laiow.  There  is  a  certain  natural  geographical  difference  between  the 
two  portions  of  the  Stato.  The  State  has  lived  with  this  for  a  long  time. 
TliC  Governor  lias  an  office  in  Sacramento  but  he  also  has  one  in  San 
Francisco  and  one  in  Los  Angeles.  The  attorney  general  has  three 
offices.  The  State  Bar  of  California  has  always  divided  its  major  com- 
mittees into  two  sections,  north  and  south.  I  was  chairman,  for  ex- 
ample, of  the  State  Bra-  Committee  on  the  Administration  of  Justice, 
and  the  northern  section  used  to  meet  very  frequently,  especially  dur- 
ing the  sessions  of  the  legislature  because  the  bar  had  an  active  legisla- 
tive i^rogram.  There  was  a  corresponding  section  in  the  south.  Once  in 
awhile  the  two  committees  would  get  together  and  hash  out  differences, 
but  the  rest  of  the  time  we  functioned  separately. 

On  the  other  hand,  there  are  a  great  manv  unifving  factors  in  the 
state. 

_  But  I  am  convinced  that  the  problems  I  hnve  heard  raised  about  the 
division  of  the  state  are  pretty  much  what  lawyers  call  a  "parade  of 
horribles."  They  are  mostly  imaginary  and,  to  the  extent  they  exist, 
thev  are,  I  think,  readily  solved. 

Preliminary  let  me  say  this :  If  the  State  of  California  alone  were 
made  into  a  single  circuit,  on  the  basis  of  the  filings  in  1974  that  circuit 
woukl  have  had  l,7ol  filings  last  year.  That's  just  the  State  of  Cali- 
fornia. With  a  court  of  nine  judges  that  is  almost  200  filings  per  judge. 
If  you  add  any  other  State  to  it,  you  quickly  get  above  200  filings  per 
judge,  and  you  are  right  back,  I  think,  to  some  of  the  major  problems 
yon  are  going  to  have  to  solve  if  the  judges  are  going  to  be  able  to  func- 
tion as  I  believe  judges  ou^rht  to  function.  They  must  have  time  to 
study  their  cases,  time  to  thinly  about  them,  and'time  to  write  decent 
opinions.  You  are  either  going  to  have  to  have  more  than  nine  judges 
immediately,  or  soon  thereafter  have  a  circuit  composed  solely  of  the 
State  of  California.  If  you  add  any  other  State  to  it  you  are  getting 
back  to  a  point  whei-e  the  exercise  of  dividing  a  circuit  for  the  purpose 
of  increasing  the  efficiency  will  be  essential,  and  the  institutional  unity 
of  each  of  the  new  courts  would  be  ])retty  well  gone  as  far  as  any  "Cali- 
fornia circuit"  is  concerned.  This  is  why  I  think  that  this  problem  is 
unique  to  the  ninth  circuit,  and  I  think  that  something  that  a  lot  of  us 
don't  feel  very  pleased  about  from  a  sentimental  point  of  view  has  to 
be  done. 

Now,  among  tlie  principal  objections  raised  there  are  two  which  are 
related  directly  to  California.  One  is  the  contention  that  there  would 
be  a  danger  that  there  could  be  an  attack  on  the  validity  of  a  State  law 
or  statev'ide  agency  decision  in  the  Federal  courts  in  each  of  the  two 
new  circuits  with  conflicting  decisions  from  the  circuits  as  to  what  the 
autliorities  in  California  can  do  or  as  to  whether  a  California  law  is 
valid.  This  is  not  a  new  possibility.  We  now  have  four  district  courts 
in  California,  and  avc  have  had  four  for  some  time.  It  used  to  be  just 
two,  but  even  then  there  were  tvv'o.  Most  of  these  questions  involving 
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attacks  on  the  constitutionality  of  a  State  law  or  statewide  action  by 
administrative  bodies  of  the  \State  come  up  in  three-judge  district 
courts  in  which  one  circuit  judoe  sits  and  from  which  the  appeal  is 
not  to  the  court  of  appeals  but  directly  to  tlie  Supreme  Court.  So  uU 
the  time  there  is  the  possibility  of  conflict,  just  the  kind  of  possibility 
I  am  talking  about,  between  two  three- judge  district  courts  in  the 
State  of  California.  It  may  be  that  somebody  has  found  one  someplace, 
but  in  the  13  years  I  have  been  a  Federal  judge  in  California  I  have 
never  heard  oi"  this  happening.  I  think  this  is  the  kind  of  thing  people 
like  to  think  of — when  they  don't  want  something  done — as  a  good 
reason  for  not  doing  it,  but  the  fact  is  it  hasn't  happened. 

If  three- judge  courts  are  abolished,  there  will  then  be  a  possibility 
that,  on  appeals  from  these  two  district  courts  within  the  two  circuits, 
the  two  circuit  courts  might  disagree.  I  think  there  are  ways  of  solving 
that.  One,  as  an  example,  is  the  multiple  litigation  statute  under  which, 
if  there  were  cases  attacking  the  validity  of  a  statewide  agency,  one 
in  the  north  and  one  in  the  south,  one  could  be  transferred  to  another 
court  so  you  could  have  them  all  heard  in  one  district  court  with  one 
circuit  giving  the  result. 

There  are  other  things  that  could  take  care  of  the  problem  if  it  should 
ever  arise. 

The  other  prmcipal  objection  relating  directly  to  California  is  the 
possibility  of  conflicting  decisions  between  the  two  circuits  as  to  Avliat 
the  law  of  California  is.  That  kind  of  question  can  come  up  in  at  least 
two  different  ways.  One  is  in  a  diversity  action  based  upon  the  differ- 
ence of  citizenship  where  the  Federal  court  is  bound  to  apply  the  State 
law.  The  other  could  be  in  a  Federal  suit — there  are  many — where  the 
question  will  turn  in  part  on  the  State  lav.-,  as  for  example,  the  validity 
of  a  lien  in  a  bankruptcy,  certain  tax  matters  where  a  Federal  tax  law 
applies  but  where  the  State  law  governs  the  property  transfer,  or 
things  of  that  kind.  There  are  many  cases  of  this  kind.  Where  you  have 
a  conflict  of  laws  case,  you  may  find  that  the  second  circuit  in  New- 
York  City  is  deciding  what  the  law  of  California  is. 

This  again  is  a  problem  which  I  think  is  more  imaginary  than 
real  so  far  as  conflicts  w-ithin  the  State  are  concerned.  There  are 
several  reasons  w^hy  I  believe  this  is  so.  First  of  all,  we  have  had 
for  some  years  now  four  districts  in  California,  each  of  wdiicli  is 
obliged  to  apply  the  law  of  California.  If  there  has  been  an  instance 
in  the  last  13  years  in  w-hich  two  district  courts  in  California  have 
disagreed  about  w-hat  the  law  of  California  is,  it  has  never  come  to 
my  attention  and  it  has  ne^•er  been  necessary  for  our  court  to  straighten 
oiit  that  kind  of  conflict.  Theoretically  it  could  happen.  If  there  were 
two  circuits  there  should  be  some  way  of  straightening  out  that 
conflict. 

The  State  of  Florida  has  a  statute  under  which,  if  the  Federal 
court  has  a  doubt,  if  you  will,  about  a  State  law  properly  before 
the  court,  it  can  certify  that  question  to  the  supreme  court  in  Florida 
and  have  it  decided.  I  think  something  similar  could  be  done  in  Cali- 
fornia if  it  were  felt  necessary  to  do  so.  In  addition,  of  course,  a 
Federal  court  decision  as  to  what  the  law  of  California  is  is  not 
authoritative  in  the  courts  of  California.  When  I  sat  on  the  California 
District  Court  of  Appeals  in  San  Francisco  and  a  decision  of  the 
court  on  which  I  now  sit  was  cited  as  to  what  the  law  of  California 
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was,  our  reaction  was,  "what  does  that  Federal  court  know  about  the 
law  of  California?"  If  we  agreed  with  it,  we  followed  it;  but  if  we 
did  not,  we  just  disregarded  it.  At  the  most  it  was  persuasive  authority, 
not  controlling  authority,  on  what  the  law  of  California  was. 

Now,  the  other  objections  that  have  been  raised  are  of  a  different 
character,  and  these,  I  think,  are  purely  delaying  tactics.  One  that 
has  been  heard  is  that  a  decision  on  whether  to  split  the  circuit 
should  be  deferred  while  the  Commission  considers  other  ways  of 
improving  the  workload  or  reorganizing  the  Federal  appellate  courts. 
If  there  is  any  proposal  of  that  kind  which  both  has  the  promise  of  a 
substantial  effect  in  solving  the  problems  of  the  ninth  circuit  and 
has  been  so  far  developed  as  to  have  any  kind  of  general  support,  I 
don't  know  about  it.  I  have  heard  about  the  proposed  national  court 
and,  each  time  I  read  somebody's  statement  about  what  the  national 
court  is  to  be,  it  is  different  from  the  last  one.  The  last  concept  is  so 
nebulous  I  suppose  it  will  be  a  long  time  before  anything  of  that 
kind  would  be  adopted.  Moreover,  from  what  I  understand,  the  people 
who  are  talking  about  the  national  court,  it  seems  apparent,  are  seeking 
to  relieve  the  workload  of  the  Supreme  Court  of  the  United  States  ; 
if  there  is  any  way  in  which  that  national  court  is  going  to  assist  the 
circuits  with  their  problems,  I  have  not  been  told  what  it  is.  Now, 
it  may  be  that,  eventually,  legislation  will  be  adopted  which  will  reduce 
the  jurisdiction  of  the  Federal  courts.  That,  of  course,  should  have  the 
effect  of  reducing  our  workload,  but  I  think  that  that  is  not  very  likely. 
Indeed,  my  experience  over  the  past  13  years  is  that,  by  and.  large, 
the  legislative  actions  of  Congress  have  increased  rather  than  dimin- 
ished the  jurisdiction  of  the  Federal  courts.  As  you  know,  it  was 
suggested  to  Congress  that  we  ought  to  have  a  weighing  of  the  in- 
creased business  that  will  come  to  the  courts  every  time  there  is  a  new 
bill.  I  do  think  it  is  true  that,  by  and  large,  the  jurisdiction  of  the 
Federal  courts  has  been  increased,  not  decreased. 

I  don't  know  of  any  proposal,  in  short,  for  improving  or  reforming 
the  Federal  appellate  system  which  offers  any  immediate  relief  from 
what  the  judges  now  face.  Therefore,  I  think,  there  is  no  reason  to 
delay  action  on  a  division  of  the  circuit  in  hopes  that  something  like 
that  will  turn  up.  If  there  were  13  circuts  instead  of  the  11  we  have 
now,  any  reform  of  that  sort  would  be  just  as  helpful  to  all  13  as  it 
would  be  to  all  11.  If  it  were  decided  to  abolish  the  circuits  and  estab- 
lish something  on  the  order  of  the  model  of  the  tax  court,  I  don't 
see  how  it  would  be  any  more  difficult  to  abolish  13  than  11.  In  the 
meantime,  I  think,  realignment  would  enable  use  to  do  a  much  better 
job,  and  it  ought  not  be  delayed  in  hopes  that  some  of  these  other 
thinsrs,  or  one  of  them,  may  materialize. 

There  has  been  a  suggestion  that  we  might  operate  in  two  divisions, 
a  southern  and  a  northern  division  under  a  single  chief  judge,  with 
the  same  number  of  judges  we  would  have  had  if  we  had  two  new 
circuits.  My  belief  about  that  is  that  one  of  two  things  will  happen : 
Fither  we  will  continue  to  have  all  the  internal  adminstrative  problems 
from  which  we  now  suffer  or  we  will  very  rapidly  find  out  that  what 
we  really  have  is  two  circuit  courts  sitting  separately.  Then  we 
would  have  the  additional  problem  of  trying  to  maintain  the  notion 
that  the  precedents  of  each  of  them  were  precedents  for  the  other, 
and  we  would  be  having  en  banc  hearings  with  18  or  19  judges,  which, 
although  possible,  is  not  something  I  contemplate  with  pleasure. 
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That  about  covers  my  general  views  on  the  matter,  Mr.  Chairman. 
I  will  be  glad  to  answer  questions,  if  I  can. 

Senator  Burdick.  Judge,  that  was  a  very  excellent  statement.  You 
presented  your  case  very  well.  .       .         ,         , 

We  have  had  testimony  before  the  committee  nidicatmg  that  the 
ideal  number  of  judges  for  a  circuit  was  9,  that  we  might  possibly 
stretch  it  to  11,  but  that  9  would  be  an  ideal  number,  giving  a  more 
efficient  operation.  You  mentioned  the  en  banc  problem  and  others. 
Do  you  agree  that  you  can  get  the  greatest  efficiency  out  of  a  lower 

number?  ,    ,.         ^^     ^-,    . 

Judge  DuNiWAY.  I  thoroughly  believe,  Mr.  Chairman,  you  get  more 
efficiency  out  of  a  lower  number,  but  I  am  not  sure  I  would  say  nine 
is  the  ideal.  I  had  the  happy  experience  of  sitting  for  2  years  on  a 
three- judge  court  in  California  which  was  highly  efficient,  and  1 
think  more  efficient  than  the  nine- judge  court  that  I  moved  to  down 
the  street  when  I  became  a  Federal  judge.  So  that  the  smaller  the 

better  for  efficiency.  ^    .i    a.       i  -i     t 

On  the  other  hand,  it  seems  to  me  pretty  apparent,  that,  while  i 
think  the  Supreme  Court  could  live  just  about  as  well  with  13  circuit 
courts  as  11,  considering  certiorari  and  possible  conflicts  between  tliem, 
if  vou  would  make  nothing  but  three-judge  circuits  in  the  United 
States,  you  would  have  a  system  where  the  Supreme  Court  would  be 
overwhelmed  with  petitions  for  certiorari  from  those  courts. 

I  am  convinced  that  the  efficiency  of  the  court  starts  to  go  down 
somewhere  between  seven  and  nine  judges  and  it  goes  down  very  last 

as  the  number  increases.  ,...,.  ^  ^    •    9 

Senator  Burdick.  The  old  theory  about  diminishing  return  sets  m  i 

Judge  DuNiwAY.  Yes. 

You  talk  about  the  economics  of  scale,  you  know ;  well,  you  go  up 
the  scale  a  little  bit,  but  then  it  goes  down  very  fast  as  the  number 

of  judges  increases.  .       ^  .    .^    ^  • 

Senator  Burdick.  That  light  up  there  signals  a  vote  that  is  coming 
up  on  the  floor,  but  we  have  a  period  of  grace.  When  five  bells  ring 
I  will  have  to  leave,  but  if  joii  don't  mind  staff  will  ask  you  questions 
in  my  absence  and  I  will  be  right  back. 

Judge  DuNiwAY.  Surely ;  be  glad  to.  ,    ,,  ^,     ^■ 

Senator  Burdick.  Do  you  think  you  have  adopted  all  the  timesavmg 
procedures  that  can  be  adopted  ?  ^    ^i    , 

Judo-e  DuNiwAY.  I  don't  honestly  think  I  can  say  yes  to  that  ques- 
tion, partly  because  I  am  not  sure  I  know  what  all  the  possible  3udge 
timesaving  procedures  are.  We  don't  decide  cases  from  the  bench  like 
the  second  circuit.  We  do,  very  often,  decide  them  withm  a  day  after- 
wards by  a  very  brief  memorandum.  There  are  some  other  devices 
of  that  kind  that  we  might  use. 

Do  you  have  any  specific  ones  in  mind? 

Senator  Burdick.  Yes,  I  do.  Judge.  Last  week,  we  heard  3  days  ot 
testimony  from  witnesses  from  the  fifth  circuit,  and  there  they  practice 
the  so-called  screening  process.  They  screen  these  cases,  given  the  right 
of  one  judo-e  on  the  panel  to  ask  for  an  oral  argument,  and,  it  the  case 
is  so  clear  and  well  defined  that  it  isn't  necessary  to  have  an  oral  argu- 
ment, they  don't  grant  it.  ,  1    ^      <. 

Judge  DuNiwAT.  We  have  been  doing  this  for  quite  some  time  but  not 
in  exactly  the  same  way. 
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Let  me  tell  you  how  it  is  going  with  us.  In  1970  we  instituted  screen- 
ing, but  we  had  the  cases  examined  by  law  clerks  Avho  came  up  ^itli 
a  reconmiendation  as  to  whether  the  case  should  or  should  not  have 
oral  argument.  If  the  recommendation  was  no,  then  the  briefs  with 
their  memoranda  went  to  a  weekl}'  screening  panel  which  had  those 
cases  in  addition  to  whatever  cases  the  members  were  hearing  during 
the  month.  In  other  words,  this  was  extra  caseload  for  them.  Each 
judge  examined  the  cases.  They  didn't  have  to  get  together  to  do  it. 
Unless  one  of  them  asked  to  have  oral  argument  there  was  no  oral 
argument.  The  senior  judge  on  the  j^anel  assigned  the  cases  by  mail 
to  other  members  and  they  would  be  disposed  of  Y\ithout  getting  the 
court  together  except  by  mail,  unless,  of  course,  it  happened  that  the 
three  members  rotating  on  those  panels  were  in  the  same  place.  We 
have  disposed  of  about  1,500  cases  since  that  time. 

Xow,  we  have  changed  our  procedure  in  two  ways  thereafter.  Oiie 
factor  was  that  we  were  very  anxious  to  get  current  on  the  criminal 
cases.  We  felt  an  obligation  that  that  had  to  be  done.  We  dropped 
the  screening  of  criminal  cases.  We  are  now  doing  it  on  civil  cases 
alone.  We  substituted  this  process  of  calendaring  every  criminal  case  as 
soon  as  it  is  ready  and  hearing  as  many  as  eight  or  nine  a  day.  There 
the  judges  do  screening.  For  instance,  I  have  been  looking  at  the  briefs 
for  next  week's  criminal  calendar  which  I  will  sit  on,  and  I  expect 
within  a  day  or  two  to  be  on  the  telephone  to  tlie  other  judg:es  as  to 
which  ones  we  can  decide  without  oral  argument.  That  is  really  an  in- 
formal method  of  screening,  there.  Now,  on  the  civil  cases,  instead  of 
having  a  separate  screening  panel,  each  month  our  staff  attorneys,  who 
examine  these  cases  to  determine  whether  they  are  heavj'  or  light 
cases,  will  recommend  that  a  certain  number  he  considered  as  what  we 
call  light  cases.  Those  cases  will  not  normally  receive  an  oral  argu- 
ment. They  are  simply  added  to  the  court  calendar  that  month.  So, 
instead  of  my  hearing  three  cases,  I  will  have  three  regular  civil  cases 
requiring  oral  argumen.t  plus  three  more  of  the  light  cases.  That  is,  in 
effect,  screening.  We  have  been  doing  that,  but  not  in  quite  the  same 
way  that  the  fifth  circuit  has  done  it. 

Senator  Bukdick.  In  2  years  we  will  be  celebrating  the  Nation's  200th 
anniversary.  We  should  have  a  pretty  solid  background  of  cases  b}^ 
then  at  this  rate. 

Judge  DuNiwAY.  It  always  amazes  me  when  somebody  can  find  some- 
thing that  precisely  fits.  We  write  a  memorandum  in  tliose  cases  which 
is  simply  an  informal  way  of  telling  counsel  why  we  did  what  we  did. 
They  have  no  precedential  value  and  they  can't  be  cited.  I  think  about 
50  percent  of  our  cases  are  decided  that  way.  We  may  get  it  higher. 

Senator  Burdick.  If  this  circuit  were  split,  you  would  certainly 
reduce  travel  time.  You  mentioned  the  problems  of  bringing  judges 
together,  I  see  more  problems  with  more  judges. 

Judge  DuNiwAY.  That  is  right. 

Senator  Burdick.  If  we  split  circuits,  we  could  reduce  that  con- 
siderably, I  presume.  Apparently  the  opposition  comes  from  those  who 
would  like  to  be  a  unit  consisting  of  one  State.  Isn't  the  Chamber  of 
Commerce  thinking  they  might  be  a  little  crowded  with  two  circuits  in 
their  State? 

Judge  DuxiWAY.  I  would  like  to  persuade  them  on  that. 
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Incidentally,  the  proposed  new  loth  circuit  would  be  a  inucli 
more  compact  circuit  than  the  other  which  would  have  the  rest  of  the 
States  in  the  circuit  in  it.  It  would  also  have  a  somewhat  heavier  case- 
load. I  would  think,  probahly.  we  should  have  about  the  same  number 
of  iudges,  nine,  for  each  of  "those  circuits  to  start  with.  The  southern 
circuit^  which  would  be  more  compact,  requiring  less  travel,  would 
probablv  have  most  of  its  judges  right  in  Los  Angeles  and  could  op- 
erate somcAvhat  more  efficiently.  The  northern  circuit,  which  would  go 
all  the  way  to  Alaska  and  INIontana,  unless  some  of  the  States  were 
transferred  to  a  different  circuit,  and  I  don't  think  either  the  eighth 
or  tenth  would  like  those  States  added  to  them. 

Senator  Burmck.  I  can't  help  but  think  that  the  savmgs,  just  m 
travel  time  and  in  en  banc  matters,  would  be  tremendous. 

Judge  DuNiwAY.  I  believe  that  very  firmly. 

Mr.  Westphal.  Judge,  I  don't  find  anywhere  m  the  rules  of  the 
ninth'circuit  any  rule  which  covers  the  amount  of  time  prescribed  for 
oral  argument,  'either  by  types  of  cases  or  all  cases.  How  is  the  tune 
for  oral  argument  allocated  ? 

Judge  DuNiwAY.  There  is  a  provision  ni  the  Federal  Kules  of  Ap- 
pellate'Procedure  and  the  normal  time  is  a  half  hour  to  each  side. 
Each  time  a  calendar  is  heard  the  presiding  judge  informs  counsel  m 
all  cases  that  the  members  of  the  court,  all  of  them,  have  read  the  briefs 
•and  are  familiar  with  the  issues  and  that  they  can  take  that  into  ac- 
count in  framing  their  argument.  The  next  question  is,  'TIow  much  of 
your  allotted  time  do  you  think  you  have  to  use?"  This  cuts  it  down 
very  substantially. 

Mr.  Westphal.  You  do  this  every  morning  at  9  :30. 

Judge   DuNiWAY.   Every   session  when   we  come  m  to  hear  the 

calendar.  •       ^.^       o 

Mr.  Westphal.  So  you  call  the  calendar  and  you  allocate  time  then  ? 

Judge  Duxiway.  That  is  right. 

Mr.  Westphal.  As  the  Chairman  indicated  m  his  opening  state- 
ment, the  subcommittee  staff  has  done  a  study  of  the  calendars  j)f 
each  of  the  11  circuits  for  fiscal  year  1973.  In  the  ninth  circuit,  m  197-"., 
a  three- judge  panel  of  the  court,  sitting  for  the  purpose  of  hearing  oral 
argument  heard,  on  the  average,  3.3  cases  per  day.  In  the  seventh 
circuit,  for  example,  they  set  six  cases  per  day.  A  number  of  circuits 
sat  five  cases  a  day,  and  I  think  a  number  of  them  sat  four  a  day,  but 
they  sat  some  10-plus  weeks  per  judge  on  the  average  as  compared,  tor 
example,  9  full  weeks  and  3  days  in  the  ninth  circuit.  In  19i_3  the  12 
active  judges  on  vour  court  averaged  48  days  per  judge  of  sitting  on 
three- judge  panels.  This  is  exclusive  of  any  en  banc  matters  and 
exclusive  of  anvthing  that  was  peculiarly  a  motion  calendar. 

Now,  I  take  'it  that  as  you  call  the  calendar  you  find  a  number  of 
cases  where  parties  do  not  use  up  the  full  hour. 

Judge  DuNiwAY.  Particularly  in  criminal  cases. 

Mr.  Westphal.  And  a  number  of  them  probably  say  well,  instead  of 
30  minutes  for  each  side.  Judge,  we  can  get  by  with  15  minutes  per 

side  V 

Judge  DuNiwAY.  That  is  right,  sometimes  5  minutes,  sometimes  15, 

sometimes  20,  and  so  on. 
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Mr.  Westphal.  Of  course  there  is  nothing  in  the  Federal  Rules  of 
Appellate  Procedure  which  would  prevent  the  court  from,  instead  of 
following  the  normal  procedure  of  30  minutes  per  side  in  every  case, 
by  rule  or  by  decision  in  each  individual  case,  just  simply  saying,  "the 
court  has  allocated  20  minutes  per  side"  in  this  case,  or  15  minutes  per 
side,  or  if  you  want  to  get  down  to  what  they  do  in  the  second  circuit, 
10  minutes  per  side  ? 

Judge  DuNiwAY.  Yes ;  that  could  be  done. 

Mr.  Westphal.  Of  course,  if  you  do  not  do  that,  and  if  you  have 
three  cases  set  and  each  case  takes  their  full  half  hour  the  court  has 
sat  from  9:30  to  12:30  in  order  to  hear  argument  in  just  three  cases. 

Judge  DuNiWAY.  Right. 

Mr.  Westphal.  You  have  indicated  that  on  some  days  you  will  sit 
for  as  many  as  six  or  seven  or,  occasionally,  more  than  eight  cases  per 
day  if  they  are  believed  to  be  of  lesser  significance ■ 

Judge  DuNiwAY.  It  is  not  quite  like  that,  Mr.  Westphal.  We  have 
to  divide  our  current  practice  between  criminal  and  civil  cases.  I  sit 
10  months  a  year,  during  1  week  in  each  month.  In  that  week  I  will 
normally  hear  two  calendars  of  criminal  cases,  with  an  average 
number  of  8  cases  on  each  one.  Now,  among  those  there  will  be  a  cer- 
tain nimiber  in  which  we  will  advise  counsel  in  advance  that  we  aren't 
going  to  hear  oral  argument.  There  will  be  others  where  we  can  get 
them  to  materially  reduce  the  time  that  they  will  use.  During  the  other 
two  days  I  will  be  sitting  on  three  civil  cases,  each  of  which  will 
normally  take  an  hour.  With  our  current  screening  practice  there 
will  be  anywhere  from  two  to  four  additional  cases  either  with  no  oral 
argument  or,  if  we  chose  to,  we  can  say  half  the  normal  amount  or  any 
figure  we  chose.  I  say  up  to  four.  This  new  system  of  dropping  these 
cases  in  on  the  calendar  rather  than  having  a  separate  screening  panel 
has  only  been  in  effect  about  8  weeks.  We  haven't  quite  gotten  up  to 
the  four,  but  it  has  to  be  a  maximum  of  four  which  would  make  eight 
cases  on  the  civil  calendar  as  well. 

Mr.  Westphal.  As  I  understand  it,  for  the  past  8  weeks  your 
printed  daily  calendars  have  included  both  cases  set  for  oral  argument 
and  cases  in  which  no  oral  argument  will  be  accorded. 

Judge  DuNiwAY.  Not  in  criminal  cases.  They  are  all  just  put  on  the 
calendar.  The  judges  who  are  on  the  calendar  get  the  briefs  and  the 
records  about  3  weeks  in  advance.  They  look  them  over  and  decide 
which  ones  we  will  not  have  oral  argument  in. 

Ml.  Westphal.  That  is  criminal. 

Judge  DuNiWAY.  That  is  criminal. 

On  the  civil  calendar  there  will  be  three  regular  civil  cases  set  on  the 
hearing  day  and  then  the  screening  staff  of  law  clerks  will  have 
examined  tlie  cases  and  come  up  with  some  of  what  we  call  "light" 
cases,  which  will  require  no  oral  argument  or  brief  argument,  fiftd 
those  are  added  to  that  calendar,  up  to  four.  In  those  cases  counsel  are 
notified  when  they  go  on  the  calendar  and,  unless  the  court  has  asked 
for  it,  there  will  not  be  oral  argument. 

Mr.  Westphal.  This  practice  with  respect  to  both  civil  cases  and 
criminal  cases  was  not  emploj'ed  by  the  court  in  calendar  year  1973 ; 
is  that  true  ? 
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Judge  DuNiwAY.  In  1973  we  were  using  tlic  same  practice,  as  I 
recall,  beginning  in  September  of  1973.  We  were  using  the  same  prac- 
tice we  now  use  on  criminal  cases,  but  in  the  latter  part  of  1973,  and 
up  until  about  May  or  June  of  this  year,  we  had  our  screening  panels 
for  the  cases  that  the  staff  lawj^ers  thought  were  "light"'  cases  in  civil 
cases.  Now  we  calendar  them  as  we  do  the  others,  but  usually  without 

oral  argument.  .  .   ., 

Mr.  Westphal.  Just  so  I  understand  it,  in  1973,  with  respect  to  civii 

cases   if  the  screening  panel  had  determined  that  the  civil  case  did 

not  deserve  oral  argument  for  whatever  reason 

Judge  DuNiwAY.  It  did  not  go  on  that  calendar  at  all. 

Mr.  Westphal.  It  did  not  go  on  the  printed  daily  calendar  of  that 

particular  panel.  ^       ^      ^      £ 

Judo-e  DuNiwAY.  That  is  right.  There  was  a  separate  calendar  tor 
a  weekly  screening  panel  and  it  could  have  up  to  10  cases.  It  averaged 

about  six.  _        .  ,  ,  ,     ^i         i      i     •         t. 

Mr.  Westpahl.  Now,  in  1973,  with  respect  to  the  calendaring  ot 

criminal  cases,  you  would  calendar  up  to  eight  and^— 
Judge  DuNiWAY.  Beginning  in  September  of  19  <  3. 
Iklr.  Westpahl.  And  we  noticed  on  one  or  two  occasions  there  would 

be  possibly  up  to  10  cases  calendared.  I  suppose  they  had  a  combination 

or  something.  _  ,  .        ■,  .  i   ^i 

Judge  DuNiwAY.  Usually  that  would  be  a  case  m  which  there  was 
one  trFal  and  two  appellants  or  three,  something  like  that.  .    .     , 

Mr  Westphal.  But  in  any  event,  where  you  had  up  to  eight  criminal 
cases  calendared,  the  panel  to  which  those  eight  cases  were  referred 
would  determine  which  of  the  eight  cases  would  be  accorded  oral  argu- 
ment and  which  would  not  be  ? 

Judge  DuNiwAY.  That  is  right. 

Mr  Westphal.  And  counsel  would  be  notified  m  advance « 

Judo-e  DuNiWAY.  Counsel  would  be  notified  if  there  was  to  be  no 
oral  argument.  When  they  went  on  the  calendar,  comisel  got  notice 
that  their  cases  were  set  for  such  and  such  a  day.  They  got  notice  before 
the  hearing  if  there  was  to  be  no  oral  argument.         ^     ^      ,  ^^.^^ 

Mr.  Westpahl.  Now,  in  reviewing  the  calendars  for  hscal  year  19  M, 
we  noted  that  there  were  a  number  of  days  in  which  only  two  cases  or 
one  case  were  set  on  the  calendar.  Were  all  of  these  situations  situations 
where  the  magnitude  of  the  issues  involved  in  that  case  were  such  that 
more  than  a  half  an  hour  per  side  was  being  allotted? 

Judge  Duniway.  I  would  say  generally  not,  Mr.  Westphal.  Ihev 
could  fall  in  two  categories.  We  get  a  certain  number  of  what  we  call 
expedited  appeals,  for  example,  where  a  witness  is  held  m  contempt 
for  refusing  to  answer  to  a  grand  jury.  The  appeal  has  to  be  decided 
within  30  days.  A  panel  will  be  drawn  to  hear  it,  and  it  will  be  set 
down  one  day  to  be  heard  without  regard  to  the  calendar.  We  get  a 
certain  number  of  others  where  it  seems  very  important  that  the  case 
be  decided  immediately,  and  they  will  be  set  down  that  way. 

I  would  guess  in  the  other  cases  where  it  turns  out  there  are  only 
one  or  two  on  the  calendar  that  a  couple  got  settled  and  it  was  too  late 

to  put  another  one  on.  i       ^   *      -i  on  -in>7Q 

Mr.  Westphal.  I  am  just  looking,  for  example,  at  April  30,  19  M. 
Several  panels  sat  in  Portland.  On  Monday  there  were  three  cases  cal- 
endared for  one  panel,  on  Tuesday  one  case,  on  Wednesday  one  case, 
and  on  Thursday  one  case.  So  that 
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Judge  DuxiWAY.  I  can  tell  you  ^Yhat  that  was.  That  ^Yas  something 
very  special.  That  was  the  opening  of  the  new  Pioiieer  Courthouse  in 
Poitland.  We  had  a  whole  bunch  of  our  judges  up  there,  and  part  of 
the  time  was  taken  on  the  celebration.  As  I  recall,  just  to  give  every- 
body a  chance  to  sit  once  in  the  Pioneer  Courthouse,  they  scattered 
tlio  small  calendar  around.  I  think  that  was  the  one.  As  I  recall,  the 
opening  of  that  courthouse  was  in  the  spring  of  that  year. 

Mr.  Westpaiil.  Well,  then,  during  the  week  of  February  12,  and  I 
am  not  sure  where  the  panel  sat,  on  Monday  there  were  live  cases 
calendared,  on  Tuesday  one,  on  Wednesday  one,  on  Thursday  three, 
and  on  Friday  five. 

Judge  DuNiWAY.  I  couldn't  tell  you  what  that  was. 

Mr.  Westpahl.  Absent  ceremonial  occasions,  like  the  Pioneer  Court- 
house in  Portland,  and  assuming  that  an  advance  allocation  of  time 
was  made  according  to  the  complexity  of  the  issues  presented  in  the 
case,  don't  you  think  it  is  conceivable  that  the  average  nmnber  of  cases 
calendared  per  day  could  be  increased  from  3.3  up  to  at  least  four  cases 
per  day? 

Judge  DuNiwAY.  We  think  we  will  get  it  higher  than  that  with  the 
current  program  we  have  of  adding  cases  to  the  civil  calendar.  Our 
objective  would  be  to  get  that  up  to  eight,  like  the  criminal  calendar. 

Mr.  Westpaiil.  This  wovdd  include  both  orally  argued  and  non- 
argued  cases  submitted  on  briefs? 

Judge  DuNiwAY.  On  that  day. 

Mr.  Westpahl.  Is  this  part  of  the  program  that  your  senior  law 
clerk  will  be  working  on  ? 

Judge  Duniway.  That  is  exactly  the  program.  We  hope  to  get  it 
operating  in  such  a  way  that  there  will  be  a  bench  memorandum  even 
in  the  complex  cases. 

Mr.  Westphal.  Now,  along  this  same  line,  I  recall  in  your  prepared 
statement  that  you  said  that,  when,  for  example,  a  panel  sits  in  Port- 
land and  the  three  members  of  that  panel  are  not  from  San  Francisco, 
say,  a  judge  from  Los  Angeles 

Judge  DuNiw^vY.  Well,  say  one  from  Honolulu,  to  give  it  a  nice 
variety. 

]\Ir.  WestpHzVL.  You  intimated  basically  that  what  that  accomplishes 
is  that  the  three  judges  hear  the  argument,  you  draw  the  assignments 
and  go  back  to  your  homes  and  work  on  the  opinions  which  have  to  be 
circulated  by  mail? 

Judge  Duniway.  That  is  right. 

Mr.  Westphal.  On  such  occasions,  assmning  you  heard  the  3.3 
cases  on  ISIonday,  when  you  are  through  by  12 :30  or  1  o'clock,  do  those 
three  judges  confer  on  those  three  cases? 

Judge  DuNiw^\Y.  Certainly.  Every  day  we  confer  on  the  cases  we 
heard  that  day. 

Mr.  Westphal.  And  at  that  conference,  if  possible,  a  tentative  dis- 
position is  agreed  upon  and  assignment  of  the  opinion-writing  chore 
is  made  ? 

Judge  Duniway.  That  is  exactly  what  we  do. 

Mr.  Westphal.  Of  course,  I  assume  it  is  the  practice  in  the  ninth 
circuit  for  most  of  the  judges  to  either  read  the  briefs  or  at  least  the 
law  clerks'  bench  memorandum  so  they  have  a  familiarity  witli  the 
issues  ? 
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Judo-e  DuNiwAT.  I  would  sav  it  is  the  practice  without  exception  for 
the  judges  to  read  the  briefs  before  they  liear  the  cases.  We  tell  counsel 
we  have  read  them  before  we  hear  the  argument.  m    ,   -r- 

Mr.  Westphal.  x\nd  that  shortens  argument  considerably^  J^or 
example,  appellant's  counsel  doesn't  have  to  devote  so  much  of  his 
time  explaining  the  facts  ? 

Judge  DuNiwAY.  That  is  right.  If  he  starts  with  a  set  speech  he 
gets  inlerrupted  very  quickly.  , 

Mr  Westphal.  So  that  really  the  point  you  make  m  your  state- 
ment'is  that,  because  of  this  scatteration  syndrome  in  the  ninth 
circuit,  the  real  inefficiencv  comes  from  the  fact  that  m  polishing 
that  tentative  draft  of  the" opinion,  in  circulating  it,  it  all  has  to  be 
done  by  mail  and  can't  be  done  by  the  judges  walking  down  the  hall 
to  a  different  chamber  and  sitting  down  and  talking  out  a  point  face  to 

face? 

Judge  Duxi^vAY.  That  is  right. 

^Ir  Westphal.  I  think  vou  said  that,  when  you  come  on  the  bench 
in  1961,  there  were  only  nine  judges,  and  that  seven  of  them  resided 
and  had  their  principal  chambers  in  San  Francisco  and  there  was 

therefore  greater  efficiency  ?  .  •      •     ^i  i     „ 

Judo-e  DuNiwAY.  That  is  right.  My  frequent  practice  m  those  days 
was  simply  to  walk  down  the  hall  to  one  of  my  colleagues  on  the 
panel,  or  to  get  both  of  them  together,  and  talk  it  over.  That  was  a 
verv  helpful  thing  to  be  able  to  do.  We  do  this  by  telephone,  con- 
ference call,  now,  but  for  some  reason,  and  I  am  not  able  to  explain 
this,  you  don't  really  get  down  to  the  nitty-gritty  of  a  question  ma 
telephone  conference  the  way  you  can  when  you  have  three  people 
face  to  face.  I  have  no  way  of  telling  you  why  that  is  so,  but  1  Imow 

it  is  so  from  experience.  i  •     4-i 

My  Westphal.  Judge,  in  vour  present  internal  procedures  m  tlie 
ninth  circuit,  as  the  record  indicates,  there  has  been  an  extensive  use 
of  active  district  court  judges  and  senior  district  court  judges  from 
within  the  ninth  circuit,  employing  them  as  a  third  meniber  o±  a 
panel  or  division  of  the  court  constituted  for  the  purpose  of  hearing 
argument.  Apart  from  the  fact  that  the  district  court  judges  them- 
selves seem  to  have  enough  work  to  do  if  they  stayed  home,  what 
problems,  if  any,  does  that  present  in  your  opinipn  insofar  as  tlie 
operation  of  the  appellate  court  is  concerned  ?      ^     "   „"  ,  , 

Judo-e  DuNiwAY.  It  presents  two  problems.  One  of  them  you  put 
your  f?no-er  on.  These  judges,  most  of  them,  have  a  workload  of  their 
own.  Thev  don't  get  credit  for  the  time  they  put  m  with  us.  I  haven  t 
anv  statistics  to  back  up  this  statement,  but  I  am  sure  this  is  so.  By 
and  large,  where  the  district  judge  sitting  with  us  gets  a  dithcult 
case  in  Vhich  to  write  the  opinion,  it  is  longer  before  we  get  that 
draft  than  it  is  from  one  of  us,  because  his  first  duty  is  to  the  litiga- 
tion in  his  district.  _  -,.,...    1         T +1  •   1 

The  other  problem  it  creates  is  this :  The  district  judges,  1  think, 
are,  on  the  whole,  I  guess,  because  they  aren't  regiilar  members_  of 
the  court,  less  conscious  of  the  importance  that  we  attach  to  trying 
to  see  to  it  that  the  decisions  of  all  our  panels  are  consistent  with  each 
other  so  that  we  have  just  one  law  in  the  circuit.  We  tend,  therefore, 
to  have  district  judges— well,  they  are  likely  to  come  up  with  an 
opinion  which  the  circuit  judges  think  has  to  be  modihed,  or  it  is  not 
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going  to  fit  in  with  certain  other  of  our  decisions.  They  either  stand 
by  their  position,  in  which  case  we  may  have  them  dissenting,  or 
one  of  lis  dissenting,  or  there  is  the  time  involved  in  persuading 
them  to  change  their  minds.  I  think  that  it  tends  to  increase  the 
problem  of  maintaining  what  I  call  our  institutional  unitv. 

Mr.  Westphal.  Another  term  sometimes  referred  to  is 
"collegiality." 

Judge  DuNiwAY.  Right. 

Mr.  Westphal.  We  hear  a  lot  of  talk  about  how  great  collegiality 
is  if  you  don't  go  beyond  the  number  9,  but  what  you  are  pointing 
out  is  that,  as  you  employ  some  50  or  60  different  judges  in  a  mix 
with  your  regular  13,  you  also  destroy  collegiality. 

Judge  DuNiWAY.  That  is  a  very  serious  effect.  Most  of  the  judges 
that  sit  with  us  don't  sit  for  a  full  week.  They  sit  for  one  or  two  calen- 
dar days  and  then  somebody  else  comes  in. 

Mr.  Westphal.  You  mentioned  that  you  first  adopted  the  screening 
practice  in  September  of  1970  and  that  you  disposed  of  some  1,500 
cases  by  that  method.  Now,  that  is  1,500  cases  over  a  period  of  approx- 
imately 4  years  ? 

Judge  DuNiwAY.  That  is  right,  those  are  in  addition  to  the  cases 
on  the  regular  calendar. 

Mr.  Westphal.  Yes ;  I  understand. 

Now,  Judge,  how  long  were  you  on  the  State  bench  ? 

Judge  Duniway.  Two  years. 

Mr.  Westphal.  You  have  been  on  the  ninth  circuit  bench  for 
13  years? 

Judge  Duniway.  Thirteen  years  last  month. 

Mr.  Westphal.  Before  that  you  were  practicing  law  in  the  city  of 
San  Francisco? 

Judge  Duniway.  That  is  right. 

Mr.  Westphal.  You  told  us  that  you  strongly  or  heartily  endorse 
the  recommendation  made  by  the  Commission  to  the  effect  that  the 
ninth  circuit  should  not  only  be  divided,  but  that,  in  that  division, 
the  four  judicial  districts  of  the  Federal  district  court  should  be 
allocated  two  to  each  di"\dsion  of  the  ninth  circuit.  I  take  it  the  main 
reason  you  support  that  is  that,  if  the  State  of  California  alone  were 
to  constitute  a  single  circuit,  it  would  have  a  caseload  to  start  out 
with  of  some  1,731  or  1,737  filings,  and,  if  the  number  of  judges  were 
kept  to  nine,  those  judges  would  be  starting  out  with  a  caseload  of' 
almost  200  filings  per  judge.  I  assimie  they  would  get  their  portion 
of  the  so-called  backlog  or  pending  cases  and  that  they  would  have  a 
caseload  that  would  be  very  difficult  for  just  nine  judges  to  handle, 
just  on  the  incoming  caseload,  let  alone  with  the  bacMog? 

Judge  Duniway.  That  is  right. 

Mr.  Westphal.  Certainly  if  you  were  to  keep  the  State  of  Cali- 
fornia intact  with  the  1,737  filings  and  then  add  to  it,  for  example, 
Arizona  and  Nevada — Arizona  having  over  200  filings  and  Nevada 
having  some  70  filings  as  I  recall — that  caseload,  for  a  circuit  com- 
posed of  California,  Arizona  and  Nevada,  would  be  well  over  2,000 
cases. 

Judge  Duniway.  That  is  right. 

Mr.  Westphal.  That,  for  a  bench  of  nine  judges,  would  be  even  a 
higher  caseload  per  judge  than  the  present 


209 


Judo-e  DuNiWAY.  They  would  be  worse  off  than  we  are  now. 

^Ir  Westphal.  So  that,  really,  if  any  proposal  other  than  splitting 
the  State  of  California  into  two  circuits  is  considered,  one  must  also 
consider  just  how  closely  we  can  stick  to  the  magic  number  nine. 
We  would  have  to  give  consideration  to  increasing  the  number  ot 
judges  to  possibly  11  or  12  to  start  with,  simply  to  give  the  judges  a 
more  manageable  caseload  to  work  with.  Is  that  correct  ? 

Judge  DuNiwAY.  Yes,  that  is  correct.  As  a  matter  of  fact,  I  would 
add  this  •  even  if  it  were  decided  not  to  split  the  State  of  California,  i 
would  still  divide  the  circuit.  I  would  add  not  more  than  one  State  to 
California  if  it  were  felt  necessary  to  preserve  the  interstate  charac- 
ter of  the  circuit— probably  Arizona— and  I  would  add  enough  judges 
to  handle  the  load.  I  would  put  the  headquarters  of  the  court  m  the 
most  central  place  in  that  area,  and,  if  I  could,  I  would  make  every 
iudffe  on  the  court  have  his  office  there  and  provide  him  with  as  much 
iielp  otherwise  as  possible.  I  think  they  could  function  more  efficiently 
than  we  do  now.  But,  if  they  did  that  in  that  other  circuit  they  wou  d 
have  to  have  a  higher  caseload  per  judge  ratio  because  there  would 
still  be  the  problem  of  geography.  If  you  divided  the  State  ot  Cali- 
fornia, the  northern  circuit— the  New  Ninth  as  the  Commission  calls 
it_probably  should  have  a  smaller  number  of  filings  per  judge  than 
the  New  Twelfth,  because,  again,  it  would  retain,  still,  a  very  large 
and  scattered  geography,  whereas  the  New  Twelfth  would  be  more 
concentrated,  and,  I  think,  could  function  somewhat  more  efficiently, 
so  that  the  judges  in  that  circuit,  I  think,  could  handle  a  somewhat 
higher  per- judge  caseload.  . 

Mr  AVestphal.  Judge,  in  your  statement  you  seem  to  indicate  that 
a  filing  figure  of  100  per  judge,  in  the  best  of  all  worlds,  is  the  optimum 
that  vou  would  like  to  see.  ^i    ^  t         n   u  oo,r 

Judge  DuNiWAY.  I  would  be  very  happy  to  see  that.  I  woiildn  t  say 
it  was  the  optimum.  The  optimum  was  when  I  came  on  the  court; 

we  then  had  52  per  judge.  •  ,    i  u        ^-^  ^c.^ 

Mr.  Westphal.  But  like  the  nickel  cigar  and  the  nickel  beer,  those 

days  are  gone  forever. 

judge  DuNiWAY.  That  is  right. 

^Ir  Westphal.  But,  when  you  are  talking  about  100  per  judge, 
what  you  are  saying  is  that  that  would  really  be  300  assumnig  the 
same  panel  sat  and  heard  all  cases.  That  panel  would  be  hearing  oOO 
cases,  one  judge  would  have  to  write  100  opinions,  and  participate  m 
two  hundred  others :  isn't  that  what  we  are  talking  about  ^ 

Judo-e  DuNiWAY.  Not  quite,  Mr.  Westphal,  because  as  I  pointed  out 
in  the  Statement,  the  filings  figure  is  deceptive.  There  is  an  attrition  ot 
about  35  percent,  so  that  means  each  judge  would  have  to  write  about 
65  opinions  and  pass  on  130  others  to  his  colleagues.  That  is  less  than 

I  am  trying  to  do  how.  •  ^       i.  4-i  „^ 

Mr.  Westphal.  Now,  then,  in  your  statement  you  point  out  that, 
under  the  Commission's  proposal,  the  northern  circuit,  or  the  Jsew 
Ninth,  would  have  a  caseload  of  1,159  filings,  which  for  nine  judges 
would  give  a  caseload  of  129  per  judge.  You  seem  to  imply  that  129 
per  judge  is  acceptable  and  is  a  manageable  figure,  especially  m  the 
lieht  of  an  attrition  rate  of  approximately  35  percent. 

Judge  Duniway.  That  is  right.  I  think  we  could  do  a  good  job  with 
that. 
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INIr.  Westphal.  Now,  you  also  point  out  that  the  New  Twelfth,  with 
the  southern  and  central  distiicts  of  California,  plus  Arizona  and 
Nevada,  with  nine  judges,  would  have  a  caseload  of  171  per  judge, 
which  you  state  is  too  high- 
Judge  DUNIWAY.  I  do. 

Mr.  Westphal.  Even  considering  a  35-percent  attrition  rate?  If 
you  just  play  a  numbers  game  here,  in  order  to  get  the  caseload  in  the 
Xew  Twelfth  with  1,538  filings  down  to  this  level  of  129  per  judge, 
which  would  be  the  level  of  filings  in  the  northern  circuit,  you  would 
have  to  employ  some  11  or  12  judges 

Judge  DuNiWAY.  I  would  say  11. 

Mr.  Westphal.  All  right.  But  you  have  also  suggested  that,  you 
think  that  new  southern  circuit,  if  it  were  to  be  created,  should  start 
out  with  nine  judges.  You  believe  that,  because  it  is  a  more  compact 
circuit,  it  would  be  less  crowded  and  that,  even  with  170  filings  per 
judge  and  an  attrition  rate  that  may  get  up  as  high  as  35  percent  in 
some  years,  nine  judges  could  conceivably  cope  with  that  caseload? 

Judge  Duxiway.  I  think  so.  I  think  they  could  do  a  better  job 
than  we  are  doing  right  now. 

Mr.  Westphal.  Do  you  think  they  could,  with  a  caseload  of  171 
per  judge,  also  have  room  to  work  on  that  so-called  backlog  of  pend- 
ing cases,  which  in  the  instance  of  at  least  some  civil  cases,  is  running 
some  8  to  24  months  behind  ? 

Judge  DuNiWAY.  Well,  that  is  a  harder  question  to  answer,  but  in 
this  last  year — the  1974  year — we  disposed  of  a  total  of  190  cases  per 
judge.  That  would  be  a  lower  figure  than  we  dispose  of  this  year.  If 
they  could  keep  up  the  190  rate,  they  could  begin  to  reduce  the  back- 
log. While  some  of  our  cases  are  old  in  our  civil  backlog,  I  would  say 
it  is  only  about  600  cases  approximately.  They  would  have — I  don't 
know  the  figure,  the  breakdown  of  the  course  of  these  cases — but  they 
Avould  have,  I  guess,  better  than  half  of  those  600. 

Mr.  Westphal.  They  would  have  better  than  half  of  the  total  case- 
load and  about  all  they  can  do  is  assume  a  pro  rata  disposition. 

Judge  DuNiWAY.  I  couldn't  be  specific  about  it. 

Mr.  Westphal.  I  think  in  your  statement  you  demonstrate  the  ex- 
tent of  the  so-called  backlog  we  are  talking  about  in  the  existing  ninth 
circuit  by  reporting  that,  as  of  the  time  when  the  court  quit  hearing 
arguments  in  one  particular  year,  there  were  some  601  cases  in  which 
the  record  had  been  filed  and  all  the  parties  had  filed  their  briefs, 
so  that  those  cases  were  then  ready  for  calendaring  and  decision  by 
the  court,  but  still  the  court  didn't  reach  them  and  had  to  carry  them 
over  into  the  next  year. 

Judge  DuNiwAY.  Yes — well,  it  really  isn't  a  matter  of  carrying 
them  over  into  the  next  year,  because  we  don't  really  operate  on  a 
term,  but  as  of  any  given  month,  that  is  about  the  figure  that  we  have 
that  we  haven't  been  able  to  get  to  that  month. 

Mr.  Westphal.  The  figures  indicate,  in  some  of  these  exhibits  that 
Iku'c  been  included  in  the  record  here- ■ 

Judge  DuNiwAY.  I  think,  by  the  way,  that  601  cases  is  the  Sep- 
tember 24, 1974,  figure.  I  got  it  just  before  I  came  back. 

Senator  Burdick.  Are  those  cases  in  which  there  hasn't  been  any  oral 
argument? 
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.Tud"-c  DuxnvAY.  That  is  right,  civil  cases,  fully  briefed,  but  not  yet 
calendared  for  aronment.  They  will  vary  in  age  from  90  days  per- 
haps, on  some  expe^dited  preferred  types  of  cases,  to  as  much  as  2  years 
on  civil  cases  with  no  preference.  As  you  know,  Senator,  there  are  about 
30  Federal  statutes  that  give  various  types  of  cases  preference  on  the 
calendar.  We  find  it  very  hard  to  be  sure  that  every  one  of  those  gets 
some  kind  of  a  preference. 

Senator  Burdick.  Judge,  we  are  trynig  to  help  you.  U  e  have  passed 
a  no-fault  insurance  bill,  and  taken  care  of  some  cases  occurrmg  on 
the  high  seas.  We  have  done  a  little  to  help,  too. 

Judge  DuNiwAY.  Sure.  . 

Mv.  Westpiial.  Just  to  complete  the  ponit  I  was  pursumg  a  moment 

ago.  Judge 

Judge  DuxnvAY.  I  didn't  mean  to  mterrupt  you.  ,       ,    . 

Mr  'Westph \L  There  is  no  interruption  at  all  when  the  chairman 
speaks  Judo-e  But  I  would  like  to  direct  your  attention  to  committee 
exhibit  E-12  It  covers  cases  terminated  in  1973  after  oral  argument 
or  submission  on  briefs.  In  the  ninth  circuit,  there  were  some  1,3-13 
cases  included  in  that  study.  The  study  indicates  that  the  average  time 
for  all  cases— and  this  would  be  criminal,  civil,  cases  with  priority, 
cases  without  priority— the  average  time  that  elapsed  from  the  time 
when  counsel  had  filed  their  last  brief  until  the  case  was  orally  argued 
was  156  days,  which  was  the  highest  of  any  of  the  circuits  m  the  coun- 
try That  means  that  over  5  months  pass  before  the  court  can  get 
aiiund  to  hearing  cases  that  have  been  fully  ready  for  the  court  to  hear. 

Judge  DuniwIy.  That  is  right.  You  see,  that  means  with  the  non- 
preferred  type  of  civil  case  it  is  much  worse,  because  with  our  criminal 
cases  now,  we  are  hearing  them  much  faster  than  that. 

Mr  Westph  \l.  Judge,  vou  mentioned  that  you  don't  see  many  prob- 
lems with  two  districts^of  California  in  one  circuit  and  two  districts  m 
another  circuit.  You  suggested  that,  to  the  extent  that  that  may  pre- 
sent a  problem,  there  is  a  possibility  that,  if  there  is  pending  for  trial, 
let's  say,  at  the  same  time,  a  case  in  the  southern  district  of  California 
and  a  case  in  the  northern  district  of  California,  each  of  which  in- 
volves the  question  of  the  propriety  or  legality  of  some  action  taken  by 
a  State  agency,  it  would  be  possible  to  use  a  procedure  analagous  to  a 
multi-district>anel  in  order  to  have  those  two  cases  involving  that 
same  issue  effectively  consolidated  for  trial  and  so  on.  Is  that  your 

SllcrcpstlOIl 

Judge  DuxiWAY.  That  is  right.  There  is  another  possibility  there, 
also.  There  are  some  statutes  dealing  with  our  review  of  Federal  ad- 
ministrative agencv  decisions  which  provide  that  if  attacks  on  the  de- 
cision of  the  administrative  agency  are  filed  in  two  circuits,  the  circuit 
in  which  the  first  case  is  filed  gets  them  all  and  they  are  transferred. 
We  frequently  will  transfer  a  case  of  that  tyi^e  to  another  circuit  court, 
because  there 'is  already  one  pending  there  raising  issues  out  of  the  same 
proceeding  or  something  of  that  type.  ^      •     i.  x 

Mr.  Westphal.  Anv  such  transfer  should  not  be  a  transfer  just,  tor 
pretrial  handling,  but  also  a  transfer  for  trial  ?  ,,.,.. 

Judge  Duniavay.  Sure,  full  disposition. 

:Mr.'WESTPHAL.  All  right. 
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Do  you  tliink  it  is  feasible,  ^\-ithin  the  structure  of  our  judicial 
system,  to  create  a  court  of  a  multidistrict  panel  of  that  type,  one 
which  would  operate  only  insofar  as  the  ninth  and  the  twelfth  cir- 
cuits are  concerned,  having  the  power  to  transfer  only  those  cases 
which  have  an  effect  on  the  operation  of  either  the  California  State 
government  or  of  some  other • 

Judge  DuxiwAY.  Constitutionality  of  the  California  statute. 

Mr.  Westphal.  Yes. 

Judge  DuNiw^\Y.  I  don't  know  why  that  couldn't  he  done,  Mr.  West- 
phal. I  don't  see  any  real  obstacle. 

Mr.  Westphal.  It  could  be  a  separate  panel  from  the  national  multi- 
district panel  which  the  Federal  court  system  has  ? 

Jud^e  DuNiWAY.  Oh,  ves.  I  would  think  it  could  be  created  solely 
for  this  purpose  and  operate  much  more  simply,  because  it  would  be 
dealing  only  with  the  possibility  of  cases  in  four  districts. 

Mr.  Westphal.  You  suggest  to  this  subcommittee  that  you  perceive 
of  nothing  that  could  be  recommended  by  the  so-called  Hruska  Com- 
mission in  the  second  phase  of  its  study  of  our  appellate  court  system 
which,  in  your  opinion,  would  obviate  the  necessity  of  making  some 
kind  of  realignment  of  the  second  circuit  ? 

Judge  DuNiwAY.  That  is  my  belief. 

Mr.  Westphal.  One  of  the  things  considered  in  phase  two  of  that 
Commission's  deliberations  is  the  possibility  of  a  separate,  or  special- 
ized, court  that  could  handle  tax  cases  and  possibly  also  patent  cases, 
either  combining  them  in  one  court  or  separate  courts  and  changing 
some  of  our  present  jurisdictional  statutes  as  they  apply  to  tax  and 
patent  law. 

Is  the  volume  of  either  of  these  types  of  litigation  in  the  ninth  circuit 
sufficient  enough  so  that  the  removal  of  tax  and/or  patent  cases,  sin- 
gularly or  in  combination,  would  reduce  the  caseload  of  the  ninth  cir- 
cuit sufficiently  below  this  2,700-case  figure  that  it  now  has  ? 

Judge  Duniway.  I  can't  answer  that  question  with  specific  figures, 
but  I  know  that  if  I  am  a  typical  member  of  the  court,  the  number 
of  tax  cases  and  patent  cases  that  I  get  in  proportion  to  the  total  work- 
load is  so  small  that  it  would  make,  in  my  opinion,  very  little  differ- 
ence. I  think  the  buildup  of  the  caseload  in  1  year  would  take  care  of  the 
difference,  but  I  don't  have  any  figures.  Anything  which  would  re- 
duce our  caseload  obviously  would  be  helpful  to  us. 

Mr.  Westphal.  Judge,  you  and  I  have  referred  to  an  attrition  rate 
of  approximately  35  percent. 

Judge  Duniway.  That  has  been  our  experience. 

Mr.  Westphal.  I  am  just  looking  at  this  special  study  which  the  Ad- 
ministrative Office  did  for  the  courts  of  appeals  for  calendar  years 
1972  and  1973.  This  is  an  exhibit  included  in  the  hearings  which  this 
subcommittee  had  in  connection  with  S.  2991,  the  so-called  omnibus 
circuit  court  judgeship  bill,  so  we  can  take  cognizance  of  it. 

In  1973,  out  of  a  total  of  2,109  terminations,  this  report  indicates 
there  were  116  that  were  terminated  principally  by  consolidation  of 
cross  appeals,  and  also  131  dismissals,  for  a  total  of  247.  Out  of  the 
total,  that  would  be  approximately  11  percent.  I  think  this  is,  at  least 
in  the  prior  hearings  the  subcommittee  has  held,  the  recognized  so- 
called  attrition  rate.  Consolidations,  cross  appeals,  and  dismissals  as 
a  result  of  settlement  or  want  of  jurisdiction  or  something  of  that 


213 


kind  have  been  our  focus  point.  There  has  also  been  made  a  sugges- 
tion that,  in  lieu  of  a  geographical  realignment  or  a  spht,  that  the 
ninth  circuit  should  be  divided  into  two  divisions  or  sections  tor 
administrative  purposes.  This  is  what  we  call  the  so-called  chambers 
or  divisions  theory.  As  I  recall  your  testimony,  you  stated  that,  unless 
it  were  compartmentalized  in  some  way,  you  would  still  have  tlie 
scatterization  effect  and  the  loss  of  time  through  travel,  and  inefficiency 
resulting  from  having  to  circulate  an  opinion  that  you  have  now ; 
is  that  correct? 

Judge  DuNRVAT.  That  is  right.  ,       ,,  .  •  ^      <•  -o 

Mr  Westphal.  On  the  other  hand,  another  thing  you  point  out  is 
that  with  this  so-called  division  for  administrative  purposes,  it  the 
Concrress  were  to  create  the  five  additional  judgeships  that  the  ninth 
circuit  has  asked  for  and  which  the  Judicial  Conference  has  ap- 
proved, you  would  then  have  a  total  bench  of  18,  and  the  en  banc 
process  would  be  one  of  18  judges,  unless  Congress  were  to  stipulate 
some  lesser  number  which  would  constitute  an  en  banc  panel.  You 
would  then  probablv  be  adding  to  the  difficulty  that  you  have  now 
in  the  ninth  circuit  of  one  three-judge  panel  not  loiowmg  what  another 
three-judge  panel  may  be  in  the  process  of  deciding  with  reference 
to  substantially  the  same  legal  question. 

Judo-e  DuNiwAY.  I  think  that  is  correct.  It  seems  to  me  that,  it  the 
division  were  to  mean  anything,  it  would  have  to  mean  that  you  would 
have  one  group  of  judges  primarily  hearing  appeals  m  the  proposed 
new  twelfth  circuit  and  the  other  group  continually  engaged  m 
appeals  from  the  proposed  new  ninth  circuit,  and  pretty  soon  you 
would  be  having  two  separate  courts  in  both  effect  and  substance 
I  think  this  would  make  it  more  likely,  rather  thaji  less  likely,  that 
the  18,  or  some  substitute  number,  would  have  to  from  time  to  time 
get  together  to  see  to  it  that  the  law  of  those  courts,  which  are  really 
functioning  as  separate  courts,  was  a  unified  la^-.  . 

Mr  Westphal.  Judge,  one  final  question.  By  whatever  size,  shape 
or  description  a  change  is  made  in  the  ninth  circuit,  m  your  opinion, 
must  it  be  such  a  change  that  it  results  in  the  employment  of  more 
than  13  circuit  court  judges  toward  the  judicial  business  of  the  pres- 
ent ninth  circuit?  »  .    i  •         „.,^.i  +^ 

Judo-e  DuNiwAY.  Unless  the  number  of  judges  were  increased  to 
18,  at  least,  there  would  be  no  use  in  doing  it,  m  my  opinion. 

Mr.  Westphal.  Thank  you.  Judge. 

I  have  no  further  questions,  Mr.  Chairman.  .    ^   st  ^ 

Senator  Burdick.  Thank  you.  Judge.  You  have  been  very  helpful. 

Judge  DuNiWAY.  I  appreciate  having  had  the  opportunity  to  ap- 
pear and  testify.  ,  \    t.   xf  ivr>. 

Senator  Burdick.  I  have  another  vote  coming  up,  but  it  Mr. 
Abel  would  like  to  start,  we  will  continue,  while  I  am  voting,  with 
the  staff. 
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STATEMENT  OF  BRENT  ABEL,  PRESIDENT,  CALIFORNIA  STATE 
BAR  ASSOCIATION,  ACCOMPANIED  BY  JORDAN  A.  DREIFUS, 
CHAIRMAN,  CALIFORNIA  STATE  BAR  COMMITTEE  ON  FED- 
ERAL COURTS 

Mr.  Abel.  Thank  jou,  Mr.  Cliairman. 

My  name  is  Brent  Abel,  president  of  the  State  Bar  of  California, 
and  I  have  with  me  Mr.  Jordan  A.  Dreifiis,  who  is  chairman  of  our 
State  bar  committee  on  Federal  courts.  If  the  chairman  please,  I 
would  like  to  ask  Mr.  Dreifus  to  sit  with  me  and  supplement  my 
remarks  and  assist  in  the  answerino;  of  questions  from  his  stand- 
point, which  is  that  of  superior  wisdom  to  mine. 

Senator  Burdick,  Very  well. 

Mr.  Abel.  I  want  first  to  address  the  general  question  of  what  is 
in  the  public  interest  here.  Before  doing  so,  let  me  point  out  that  we 
have  filed  a  written  position  paper  about  this  matter,  reacting  to 
the  proposal  of  the  Commission  for  the  Realignment  of  the  Ninth 
Circuit.  The  board  of  governors  of  the  State  bar  has  adopted  that 
report  as  our  position. 

Senator  Buedick.  Your  entire  statement  will  be  made  a  part  of 
the  record  at  this  point. 

Mr.  Abel.  Thank  you. 

Statement  of  the  State  Bar  of  California.— Opposing  the  Proposal  To  Db'ide 
THE  State  of  California  into  Two  Federal  .Judicial  Circuits,  as  Proposed 
BY  the  Commission  on  Revision  of  the  Federal  Court  Appellate  System 

A.  Introduction 

lu  late  November,  1973,  the  Commission  on  Revision  of  the  Federal  Court 
Appellate  System  (hereafter  "Commission")  made  public  and  distributed  its 
draft  of  a  report  entitled,  "The  Geographical  Boundaries  of  the  Several  Judicial 
Circuits :  Alternative  Proposals".  This  draft  report  was  published  in  West's 
Federal  Reporter  pamphlet,  484  F.2d  No.  3,  and  first  came  to  the  attention  of 
interested  members  of  The  State  Bar,  particularly  the  Federal  Courts  Committee 
of  The  State  Bar,  in  early  December,  1973.  On  December  18,  1973,  the  Commission 
formally  adopted  the  draft  as  its  report,  with  a  change  in  the  title  and  some 
textual  changes,  but  with  no  change  in  its  basic  recommendation.  The  report, 
as  adopted,  has  been  published  in  West's  Federal  Reporter  pamphlet.  487  F.2d 
No.  4,  February  4,  1974.  The  governing  statute  which  created  the  Commission, 
28  use  §  41,  required  the  Commission  to  act  within  very  short  time  limits. 

Regarding  the  Ninth  Circuit  and  particularly  the  State  of  California,  the  Com- 
mission's recommendation  is  that  this  state  be  divided  into  two  separate  judicial 
circuits  by  dividing  the  Ninth  Circuit  and  placing  roughly  one  half  of  the  state 
into  a  newly  created  federal  judicial  circuit,  leaving  the  remainder  in  a  smaller 
Ninth  Circuit, 

We  of  The  State  Bar  of  California  are  strongly  opposed  to  the  Commission's 
proposal  to  divide  the  state.  Our  opposition  stems  from  a  careful  consideration 
of  the  proposal,  the  facts  and  realities  of  the  case  load  of  the  Ninth  Circuit,  the 
alternatives  available,  and  important  historical,  political,  social  and  economic 
facts  and  circumstances  which  the  Commission  may  have  overlooked. 

Having  considered  all  of  these  matters,  it  is  the  firm  conclusion  of  The  State 
Bar  of  California  that : 

(1)  The  entire  State  of  California  should  remain  in  one  judicial  cii'cuit, 
regardless  of  how  the  circuit  may  be  realigned. 

(2)  Regardless  of  any  realignment  of  the  judicial  circuit  or  the  creation  of 
any  new  circuits,  the  number  of  circuit  judges  in  the  circuits  covering  the  states 
now  included  in  the  Ninth  Circuit  must  be  substantially  increased,  and  other 
measures  must  be  taken  to  hear  and  decide  the  back-log  of  cases  in  the  Ninth 
Circuit  Court  of  Apeals.  These  cases  will  confront  any  successor  court  or  courts 
embracing  the  territory  of  the  Ninth  Circuit. 
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B.  ExISTI^^G  Institutions  and  Practices 

In  order  to  make  it  clear  why  we  are  so  firmly  opposed  to  the  Commission's 
plan,  we  recite  some  of  the  basic  principles  and  practices  under  the  present  court 
structure. 

(1)   Maintenance  of  staiilitif  of  the  law  tcithin  California  under  the  existing 

Ninth  Circuit  practice  {Stare  decisis) 

Ever  since  the  first  creation  of  the  circuit  courts  of  appeals  by  act  of  Congress 
in  1891,  those  courts,  the  Ninth  Circuit  included,  have  maintained  certain  juris- 
prudential principles  and  practices  which  are  of  fundamental  importance  and 
which  are  pertinent  to  the  matters  here  under  consideration. 

The  sole  purpose  of  the  Congress  in  1891  when  it  created  the  circuit  courts  of 
appeals  (as  they  were  then  known)  was  to  take  from  the  Supreme  Court  the 
great  burden  of  direct  appellate  review  of  federal  trial  court  cases,  a  burden 
which  had  become  impossible  for  the  Supreme  Court  to  carry  by  1891.  It  was 
thought  that  by  delegating  this  major  burden  of  federal  appellate  work  to  a  new 
level  of  intermediate  appellate  courts,  the  Supreme  Court  could  devote  itself 
to  ".  .  .  cases  of  public  concern  .  .  ."  and  still  have  ample  time  to  "supervise" 
the  circuit  courts  of  appeals,  ".  .  .  to  avert  diversity  of  judgments  and  guard 
against  inadvertance  of  conclusion  .  .  ."  at  the  new  intermediate  appellate  level. 
In  re  Woods  (1891)  143  U.S.  202,  12  S.  Ct.  417,  418.  It  was  anticipated  that  there 
might  be  temporary  conflicts  in  decisions  between  the  circuit  courts  of  appeals, 
but  it  was  also  anticipated  that  the  Supreme  Court  would  resolve  any  such 
conflicts. 

The  circuit  courts  of  appeals  functioned  with  only  three  judges  each  for  a 
number  of  years  after  1891.  Due  to  continually  increasing  case  loads,  the  number 
of  circuit  judges  in  most  of  the  circuits  was  increased  so  that  today  most  of  the 
circuits  have  many  more  than  the  original  three  judges.  The  purpose  of  increas- 
ing the  number  of  judges  was  to  increase  the  number  of  three-judge  panels  to 
dispose  of  the  burgeoning  case  loads.  It  was  and  is  the  intent  of  the  law  and  the 
routine  practice,  codified  in  28  USC  §  46(c)  that  the  courts  of  appeals  sit  and 
function  in  panels  of  three  judges. 

Notwithstanding  the  existence  of  a  multiple  number  of  circuits,  and  the  growth 
of  multiple  numbers  of  three-judge  panels  deciding  cases  in  each  circuit,  the  whole 
system  has  worked  because  of  adherence  within  each  circuit  to  the  rules  of  stare 
decisis,  to  the  end  that  there  is  stability  of  law  in  each  circuit,  subject  to  review 
liy  the  Supreme  Court.  The  applicable  rules  and  their  corollaries  operate  as 
follows : 

(a)  As  between  cii-euits,  it  is  the  duty  of  the  Supreme  Court  to  ".  .  .  avert 
diversity  of  judgements  .  .  .".  In  re  Woods,  supra  ;  see  also  :  Supreme  Court  Rule 
19(1) (b). 

(h)  xis  between  circuits,  the  decisions  of  a  court  of  appeals  of  one  circuit  are 
not  binding  upon  and  need  not  be  followed  by  the  court  of  appeals  or  the  district 
courts  of  another  circuit.  Allstate  Insurance  Co.  v.  Stevens  (9th  Cir.,  1971)  445 
F.2d  845;  Waters  v.  American  Auto  Insur.  Co.  (D.C.  Cir.,  1966)  363  F.2d  684; 
Jaben  v.  U.S.  (8th  Cir.,  1964)  333  F.2d  535,  affd-  381  U.S.  214. 

(c)  Within  a  circuit,  each  three-judge  panel  of  the  court  of  appeals  is  hound 
by  prior  circuit  decisions  (rendered  by  three-judge  panels)  which  are  held  to  es- 
t  ablish  the  law  of  the  circuit.  In  other  words,  if  a  point  has  been  once  decided  by 
a  three-judge  panel  in  a  circuit,  later  cases  decided  by  the  same  or  any  other 
panel  of  the  same  circuit,  under  principles  of  stare  decisis,  must  follow  the  first 
decision  as  the  binding  precedent  within  the  circuit,  regardless  how  persuasive 
mav  apoear  to  be  the  views  of  eases  decided  in  other  circuits.  Oliver  v.  U.S.  (9tli 
Cir!,  1968)  396  F.2d  434:  U.S.  v.  Cooper  (5th  Cir.,  1972)  462  F.2d  1343;  Poivell 
v.  U.S.  (7th  Cir.,  1964)  338  F.2d  556;  Ashe  v.  C.I.R.  (6th  Cir.,  1961)  288  F.2d 
345.  A  corollary  to  this  rule  is  that  a  three-judge  panel  of  the  court  of  appeals 
cannot  presume  to  overrule  an  earlier  precedent  by  the  same  or  any  other  three- 
judge  panel  of  the  same  circuit  no  matter  h.ow  much  the  later  panel  may  dis- 
agree with  the  earlier  decision.  Charleston  v.  U.S.  (9th  Cir.,  1971)  444  F.2d  504, 
ccrf.  den.  404  U.S.  916. 

(d)  The  court  of  appeals  has  the  power,  recognized  only  in  relatively  recent 
years,  if  it  chooses,  to  sit  en  banc  and  decide  a  case  or  rehear  a  case  previou.sly 
heard  by  a  three-judge  panel,  by  all  of  the  circuit  judges  in  regular  active  service 
acting  as  a  single  panel.  By  en  banc  action,  the  court  may  overrule  prior  circviit 
decisions,  establishing  the  law^  of  the  circuit  and  resolving  apparent  conflicts  be- 
tween panels  which  have  arisen  in  spite  of  the  stare  decisis  principle  mentioned 
above. 
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The  most  frequently  applied  and  important  of  these  rules  is  the  rule  that  deci- 
sions must  follow  prior  decisions  within  the  same  circuit.  This  rule  is  routinely 
applied  by  the  district  courts  and  the  court  of  appeals,  and  makes  it  possible  for 
a  multiple  panel  court  of  appeals  to  meet  one  of  the  basic  objectives  of  American 
law,  that  the  decisional  law  be  stable,  predictable  and  ascertainable. 

Next  in  importance,  in  our  judgment,  is  the  availability  of  the  Supreme  Court 
as  the  means,  not  only  of  preventing  the  development  of  conflicting  doctrines  be- 
tween and  among  the  several  circuits,  but  also  of  correcting  erroneous  decisional 
rules  of  the  covu-ts  of  appeals. 

Lesser  used  is  the  power  of  the  court  of  appeals  to  convene  itself  en  banc  and 
hear  or  rehear  a  case  in  that  manner.  It  is  established  that  en  banc  procedure  is 
employed  only  in  the  court's  own  discretion  and  is  not  available  as  a  matter  of 
right.  En  banc  procedure  is  used  with  comparative  infrequency.  A  decision  of  the 
circuit  en  banc  can  only  affect  the  decisional  law  within  the  circuit. 

{2)  Uniformity  of  practice  and  procedure  in  California 

California  has  achieved  a  high  degree  of  uniformity  and  standardization  of 
practice  and  procedure  in  all  its  aspects,  especially  in  the  state  court  system 
throughout  the  large  territory  of  the  state.  In  the  state  courts  we  now  have  a  com- 
plex and  sophisticated  system  of  statutes,  rules  and  forms  which  are  accomplish- 
ing the  efficiencies  to  be  expected  from  the  uniformity  and  standardization  of 
many  of  the  details  of  practice.  Traditionally,  Californians  in  general,  and  the 
lawyers  of  this  state  in  particular,  have  always  treated  the  state  as  a  single  com- 
munity. It  is  common  for  attorneys  from  one  part  of  the  state  to  practice  in  an- 
other part.  This  is  particularly  true  in  that  attorneys  from  one  large  metropoli- 
tan area,  such  as  Los  Angeles,  do  not  hesitate  to  conduct  litigation  in  other 
metropolitan  areas,  such  as  San  Francisco,  and  vice  versa.  This  is  facilitated  by 
the  degree  of  uniformity  and  standardization  of  state  practice  that  has  been 
achieved. 

The  federal  trial  courts  in  California  are  divided  into  four  federal  judicial 
districts.  For  those  California  attorneys  who  tend  to  specialize  in  those  areas  of  the 
law  in  which  there  is  frequent  resort  to  the  federal  courts,  it  is  routine  and  com- 
mon practice  to  appear  in  and  conduct  litigation  in  any  of  these  four  districts,  re- 
gardless of  the  district  in  which  they  reside.  In  short,  California  is  a  single 
territorial  entity  for  the  purpose  of  trial  practice,  especially  in  the  federal  courts. 

Uniformity,  standardization  and  consistentency  of  local  rules,  practices  and 
procedures  is  certainly  necessary  and  desirable  as  an  objective  in  the  federal 
courts  in  California  as  it  is  in  the  state  court  system.  The  principal  method 
of  achieving  and  maintaining  uniformity  of  federal  court  practice  has  been 
through  cooperative  ieffort,  comity  and  agreement  among  the  district  judges  of 
the  several  federal  districts,  but  always  under  the  potential  paramount  authority 
of  the  Judicial  Council  of  the  Ninth  Circuit  to  impose  uniformity  of  local  practice 
under  its  statutory  authority  to  make  local  practice  rules  (28  USC  §332).  The 
State  Bar  and  its  appropriate  committees,  such  as  its  Committee  on  Federal 
Courts,  as  well  as  the  federal  courts  committees  of  the  larger  county  bar  associa- 
tions in  the  state,  are  actively  interested  in  and  are  doing  all  they  can  to  en- 
courage and  assist  the  achievement  of  uniformity,  standardization  and  consist- 
ency of  practice  and  of  local  practice  rules  among  the  several  federal  districts 
in  California. 

The  importance  of  this  matter  of  uniformity  of  local  practice  rules  in  the  federal 
courts  is  illustrated  by  a  problem  which  arose  several  years  ago  concerning  re- 
quirements imposed  on  the  admission  of  non-resident  attorneys.  It  developed  that 
one  or  more  of  the  federal  districts  were  following  practices  and  imposing  re- 
quirements as  to  admission  of  non-resident  attorneys  at  variance  with  those  of 
the  other  districts  and  with  those  of  The  State  Bar  itself  for  practice  in  the  state 
courts.  After  efforts  by  the  organized  bar,  local  federal  court  rules  were  promul- 
gated on  the  subject  of  admission  to  practice.  These  rides  in  the  several  federal 
districts  are  sidistantially  uniform  with  each  other  and  with  the  state  court 
practice  on  this  important  subject.  The  fact  that  all  four  of  the  districts  were  in 
one  circuit  certainly  aided  achievement  of  uniformity  of  practice  in  this  instance. 

(3)  Maintenance  of  instittitional  unity  of  the  laic  applied  by  the  Federal  courts 
within  the  State  of  California  and  the  need  to  maintain  "institutional  unity" 
of  applicable  law  for  the  State  as  a  whole 
This  state  comprises  nearly  one-tenth  of  the  population  of  the  United  States 

and  nearly  one-twentieth  of  the  total  land  area.  It  is,  in  population,  the  largest 
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state  in  the  union.  Because  of  its  size  (five  times  that  of  the  average  state)  and 
resources  the  state  has  developed  into  a  highly  integrated  political,  social, 
economic  and  legal  entity.  We  are  proud  to  say  that  in  matters  of  state  law, 
state  legislation  and  governmental  administration,  California  and  its  institu- 
tions have  developed  a  degree  of  competence  and  sophistication  at  the  state  level 
which  we  believe  is  not  exceeded  by  any  other  state.  The  Commission  itself 
refers  (Report,  Part  III,  §2)  to  the  "well-developed  jurisprudence  of  the  Cali- 
fornia legislature  and  courts."  .  ^        ^         ..t 

But  the  matter  is  not  so  simple.  Whether  fortunate  or  unfortunate,  and 
whether  we  like  it  or  not,  in  the  last  thirty  or  forty  years  there  has  been  an 
accelerating  and  pervasive  application  of  federal  law,  and  of  the  federal  consti- 
tution statutes,  regulations,  decisional  law,  regulatory,  operational  and  adminis- 
trative programs,  and  financial  involvement  of  the  federal  government  in  many 
activities  and  functions  of  state  and  local  governments  and  of  individuals, 
entities  and  organizations  throughout  the  state.  In  many  areas  and  as  to  many 
functions  in  law,  administration  and  regulation,  we  seem  to  have  a  body  of  law 
aoDlied  in  the  State  of  California  which  is  really  composed  of  various  mixtures 
of  rules  of  the  state  law  and  the  federal  law.  Examples  include  the  following : 

(a)  California  has  an  elaborate  and  comprehensive  body  of  law,  statutory 
and  decisional,  covering  criminal  law  and  procedure  and  custodial  treatment 
of  persons  and  penalties,  punishments  and  forfeitures.  But  it  is  part  federal 
law  because  there  has  been  a  tremendous  "federalization"  of  criminal  law  and 
nro<^edure  and  of  the  rights  of  persons  in  custody,  and  a  coextensive  expansion 
of  federal  court  jurisdiction  for  review  of  these  "federal"  matters.  Included  in 
this,  for  example,  is  federal  /m&effls  corpus  review  of  state  criminal  convictions 
or  the  treatment  of  prisoners  held  under  state  convictions. 

(h)  The  same  kind  of  "federalization"  has  occurretl  in  numerous  areas  of  law 
and  public  administration,  and  federal  law  is  held  also  to  govern  the  relations 
and  transactions  of  private  parties  insofar  as  they  may  be  "state  action  and 
may  involve  civil  rights,  equal  protection,  due  process,  etc.  Here,  the  litigated 
issues  are  alwavs  a  mixture  of  the  state  law,  subjected  to  a  paramount  federal 
standard ;  and  most,  if  not  all,  of  the  litigation  is  in  the  federal  district  courts, 
subject  to  review  in  the  court  of  appeals. 

(c)  In  many  new  areas,  the  Congress  is  enacting  laws  which  provide  an  over- 
lav  of  federafstandards  or  paramount  rules  over  state  law.  Consider,  for  exam- 
ple "truth  in  lending"  and  pollution  and  environmental  standards.       ,     ^,      ^      . 

(d)  The  State  is,  in  reality,  a  "partner"  or  "subsidiary"  (really  the  terri- 
torial delegate)  of  the  federal  government  in  many  operational  programs  which 
are  financed  in  whole  or  in  part  by  the  federal  government  and  subject  in  a 
greater  or  lesser  degree  to  requirements  of  federal  law  or  regulation  Such  a 
program  is,  in  name,  the  operation  of  a  statewide  agency.  But,  in  litigation, 
usually  in  the  federal  courts,  it  develops  that  there  are  complex  and  delicate 
interrelationships  of  state  and  federal  law,  and  regulation  subjected  to  the 
interpretation  of  the  federal  courts.  Consider,  for  example,  the  welfare  and 
similar  aid  programs,  and  functions  and  projects  subject  to  federal  environ- 
mental and  similar  regulatory  requirements.  ^^      .  ^     „1   of  of, .foe 

(e)  In  a  number  of  well-known  and  traditional  areas,  the  federal  statutes, 
svstems  or  progi-ams  adopt  as  their  content  the  law  of  the  state.  But  the  nature 
of  the  statute,  program  or  system  is  such  that  all  or  the  major  part  of  the  court 
litigation  must  be  in  the  federal  courts  and  not  the  state  courts.  Here,  the  tail 
wags  the  dog",  where  the  federal  courts  are  the  courts  which  make  most  of  the 
"state"  law  Examples  of  this  are  actions  under  the  Federal  Tort  Claims  Act, 
tax  cases,  bankruptcy  cases  and  others  where  the  federal  law  has  expressly 
adopted  areas  of  state  law  as  the  content  of  the  federal  law.  Aviation  accident 
cases  are  an  example,  especially  in  cases  involving  large  aircraft.  Most  of  the 
decisional  law  in  these  eases  is  in  the  federal  courts,  even  between  private  par- 
ties, because  the  United  States  itself  is  almost  always  involved  in  some  opera- 
tional manner,  and  the  government  can  only  be  joined  as  a  party  in  the  federal 
courts  (A  perusal  of  the  supplement  of  West's  Calif orma  Digest,  Aviation  , 
§§141-191,  shows  that  most  of  the  decisional  law  digested  m  recent  years  is 
that  of  the  federal  district  courts  and  the  Ninth  Circuit.) 

It  is  not  the  purpose  here  to  theorize  or  to  evaluate  whether  this  great  and 
pervasive  involvement  of  federal  law  into  the  smallest  details  of  the  legal,  politi- 
cal, social  and  economic  life  of  the  state  is  good  or  bad,  but  merely  to  describe  it 
as  it  is.  We  think  this  has  an  important  bearing  on  the  organization  of  the 
federal  courts  to  deal  with  the  legal  situation  as  it,  in  fact,  has  developed.  We 
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believe  a  fair  cliaraeterization  of  tlie  matter  is  that  there  is  a  large  body  of 
interstitial  federal  law  applicable  to  the  State  of  California  and  the  systems, 
institutions  and  programs  of  the  state  as  a  whole,  and  that  the  state  represents 
a  territorially  differentiated  subdivision  in  many  mattei's  of  federal  law,  as  well 
as  retaining  its  identity  in  terms  of  state  law. 

To  the  extent  that  the  United  States  Supreme  Court  itself  has  not  made  the 
federal  decisional  law  absolutely  uniform  respecting  all  of  these  matters,  the 
federal  courts  in  this  state,  including  the  Ninth  Circuit,  make  the  "federal  law  of 
California".  On  some  subjects,  as  pointed  out  above,  the  federal  courts  really 
decide  most  of  the  eases,  albeit  under  "state"  law.  In  the  past  five  or  ten  years, 
federal  court  intervention  has  grown  enormously  in  the  areas  of  applying  federal 
standards  of  constitution,  law  or  regulation,  to  the  supervision  of  all  kinds  of 
"state  action"  and  state  programs  which  have  any  kind  of  involvement  with 
federal  money  or  other  federal  control. 

We  suspect  that  the  accelerated  growth  of  federal  court  litigation  in  some  of 
the  areas  just  mentioned  might  be.  in  large  part,  responsible  for  the  great  case 
load  increases  experienced  in  recent  years.  Also,  cases  in  these  areas  may  present 
more  difficult  issues  of  federal  law  and  policy,  and  of  state  laws  measured 
against  paramount  federal  law  and  policy,  taking  more  time  of  the  courts  than 
the  more  familiar  type  of  diversity  of  citizenship  litigation  between  private 
parties  governed  by  state  law. 

Any  current  volume  of  the  Federal  Supplement  or  the  Federal  Reporter  reveals 
a  high  proportion  of  decisions  in  federal  cases  of  this  character.  These  decisions 
frequently  require  long  and  complex  opinions.  They  are  to  be  comi'ared  with 
the  types  and  Idnds  of  federal  cases  and  decisions  reported  forty,  thirty  or  even 
twenty  years  ago.  In  the  office  of  the  Attorney  General  of  this  state,  and  in 
counsel's  offices  of  various  state  and  local  government  agencies  and  entities, 
whose  activities  are  affected  by  ovei'riding  federal  constitutional,  statutory  or 
regulatory  requirements,  constant  and  routine  reference  to  federal  cases,  federal 
statues  and  federal  regulations  and  frequent  participation  in  federal  court 
litigation  now  has  become  necessary  in  the  representation  of  their  respective 
agencies  and  entities. 

The  office  of  the  Attorney  General  of  this  state  has  furnished  us  with  statistics 
of  federal  cases  to  which  the  State,  its  offices  and  agencies  have  been  made 
parties,  as  follows : 

Civil  Law :  Over  the  past  three  years  civil  cases  have  been  filed  involving  the 
State  as  follows : 

Northern  district 94 

Central    district 171 

Eastern   district- : GO 

Southern  district IS 

Total   349 

Criminal  Law:  As  of  January  1.  1974,  the  State  was  represented  by  that  office 
in  pending  civil  rights  and  Juibeas  corpus  actions  in  the  Federal  District  Courts 
as  follows : 

Northern  district 34S 

Central    district 390 

Eastern   district 224 

Southern  district 50 

Total  1021 

The  burden  of  cases  involving  the  State  as  a  party  has  been  equally  significant 
at  the  circuit  court  level.  In  the  last  three  years  58  civil  caso^s  have  been  docketted 
in  which  the  State  is  a  party.  During  the  same  i>eriod  179  criminal  cases  have 
been  docketted  in  which  the  State  is  a  party.  The  statistics  confirm  what  is  said 
above  about  the  interrelationship  of  federal  and  state  law  which  has  now 
developed. 

Starr  decisis,  and  stability  and  predictability  of  the  law  in  decisions  on  federal 
law  affecting  the  state  as  whole  are  therefore  of  great  importance.  This  means 
maintaining  the  "unity"  of  federal  decisional  law  in  this  state.  In  theory,  total 
unity  of  federal  decisional  law  for  the  whole  country  is  to  be  maintained  by  the 
United  States  Supreme  Court,  but  this  is  certainly  not  the  situation  in  fact.  In 
practice,  the  Supreme  Court  in  recent  years  has  not  had  the  time  to  do  other 


219 

than  accept  a  few  cases  and  establish  broad  general  rules  in  various  areas  of  the 
law.  As  a  practical  matter,  absent  vSupreme  Court  action,  unity  of  federal  deci- 
sional law  applicable  to  federal  court  cases  arising  in  one  state,  such  as  in. 
California,  has  been  left  to  the  court  of  appeals  of  the  circuit  embracing  that 
state. 

In  our  .iudgnient,  the  role  of  the  court  of  appeals  of  this  circuit  of  supervising 
and  unifying  the  law  a])plied  by  the  four  federal  district  courts  of  this  state 
respecting  matters  of  statewide  interest,  which  are  subject  to  federal  law  or  iu 
\\hich  law  of  the  state  really  furnishes  the  content  of  the  federal  law  applied,  is 
that  court's  most  important  role;  and  the  objective  of  that  role  is  to  assure  and 
maintain  •'institutional  unity"  of  all  the  law  applied  throughout  the  iState  of 
California. 

The  "institutional  unity"  of  the  whole  state  and  of  the  law  applied  throughout 
the  state  must  be  a  fundamental  objective.  Such  unity  of  applied  law  is  con- 
sistent with  the  strong  feeling  of  the  people  of  the  state  in  general,  that  the  state 
is  and  always  has  been  a  single  community  in  all  respects.  It  is  worth  noting,  in 
this  connection,  that  on  a  number  of  occasions,  since  1850  when  California  was 
admitted  to  the  Union,  there  have  been  abortive  attempts  or  suggestions  for  one 
purpose  or  another  to  divide  this  srate,  usually  into  a  "north"  half  and  a  "south" 
half.  All  such  attempts  have  been  resoundingly  rebuffed  by  the  people  and  their 
elected  representatives,  and  all  such  concepts  ai-e  discredited  by  history.  The 
people  of  this  state  and  their  elected  representatives  are  cognizant  of  these 
historical  facts.  Any  proposition  for  the  territorial  division  of  a  statewide  insti- 
tution which  bears  a  resemblance  to  such  past  proposals  no  doul)t  would  ai-ouse 
the  resentment  and  opposition  of  the  great  majority  of  the  people  of  this  state. 

C.  Criticism  of  thk  Commission  Recommendatiox  to  Divide  California 
(1)    The  Commission's  proposal  to  divide  the  State  of  California  is  ivrong 

First,  we  emphatically  make  clear  that  we  agree  with  the  Commission  that 
more  circuit  judges  must  be  appointed  to  the  Ninth  Circuit,  or  to  any  successor 
court  or  courts  embracing  the  same  territorial  jurisdiction,  in  order  not  only  to 
stay  abreast  of  the  growing  case  load,  but  also  to  dispose  of  the  backlog  of  appeals, 
and  bring-  the  court  (or  successor  courts)  as  current  as  practicable  in  its  disposi- 
tion of  cases. 

The  Commission's  Report  is  concerned  about  certain  practices  now  employed  in 
the  various  circuits,  such  as  elimination  or  reduction  of  oral  argument,  use  of 
unpublishetl  memoranda  and  orders  in  lieu  of  published  opinions,  the  greater 
delegation  of  work  to  law  clerks,  etc.,  and  to  this  extent  we  share  the  concern 
of  the  Commission.  But  all  of  these  pi-actices  are  attributable  to  the  failure  to 
appoint  a  sufficient  number  of  judges  to  acconmiodate  the  accelerated  growth 
of  the  case  load.  This  problem  is  present  regardless  of  hew  the  circuit  as  a  whole 
is  organized  or  aligned. 

We  emphatically  disagree  with  the  method  proposed  by  the  Commission  in- 
sofar as  it  involves  the  division  of  the  State  of  California  between  two  circuits. 

The  proposal  of  the  Commission  to  divide  California  must  be  evaluated  in 
light  of  the  premises  which  have  already  been  set  forth  at  length.  Such  an 
evaluation  demonstrates  the  proposal  of  the  Commission,  in  this  respect,  is  un- 
wise and  erroneous. 

A  careful  reading  of  the  report  shows  that  the  Commission  focused  its  atten- 
tion on  certain  difficulties  which  the  Commission  felt  would  be  intolerably  ag- 
gravated if  more  and  more  circuit  judges  were  added  to  the  existing  circuits  as 
the  simple  solution  to  the  case  load. 

But  the  only  really  specific  reason  given  by  the  Commission  for  the  conclusion 
that  no  circuit  should  be  permitted  to  have  more  than  a  certain  number  of  cir- 
cuit judges  is  that  doing  that  would  impair  the  ability  of  the  court  in  "avoiding 
or  resolVing  intra-circuit  conflicts"  (Report,  Part  II,  respecting  the  Fifth  Cir- 
cuit), and  would  impair  the  court's  own  "institutional  unity".  The  Report  states 
that  "attorneys  and  judges  have  been  troubled  by  apparently  inconsistent  deci- 
sions by  different  panels  of  the  large  court;  they  are  concerned  that  conflicts 
witliin  the  circuit  may  remain  unresolved"  (Report,  Part  III,  respecting  the 
Ninth  Circuit) .  In  a  number  of  other  places  the  Report  contains  generalities  about 
the  "serious  problems,"  etc.,  to  be  encountered  by  a  much  enlarged  circuit  court. 
But  the  only  "serious  problem"  which  is  specifically  identified  is  the  problem  of 
intra-circuit  conflicting  decisions  already  mentioned. 

43-476 — 75 15 
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It  is  difficult  to  guess  wliat  other  substantial  reasons  tlie  Commission  has  in 
mind.  For  example,  the  travel  distances  covered  in  the  Ninth  Cii-cuit  are  nothing 
new.  The  Ninth  Circuit  has  been  the  same  size  for  many  years,  from  a  time  be- 
fore the  age  of  the  aii-plane  and  many  other  modern  innovations.  In  the  opera- 
tion of  clerk's  offices,  we  know  of  no  obvious  economies  in,  for  example,  operating 
two  clerk's  offices,  each  for  nine  judges,  instead  of  one  office  for  eighteen  judges. 
If  there  is  some  great  economy  in  such  a  division,  we  assume  the  Commission 
would  have  said  so.  We,  therefore,  mus.t  conclude  that  the  real  concern  of  the 
Commission  is  its  fear  that  such  an  enlarged  court  of  fifteen  or  twenty  more 
judges  would  be  unable  to  maintain  the  "institutional  unity"  of  the  court,  appar- 
ently because  it  is  also  thought  that  a  court  or  such  size  cannot  deliberate  and 
make  decisions  en  banc. 

By  its  focus  on  this  specific  reason  for  the  recommendations  it  has  made,  the 
Commission  recognizes  the  impoi-tance  of  maintaining  the  "law  of  the  circuit" 
and  enforcement  of  the  rule  of  stare  decisis  (although  the  Commission  seems  to 
prefer  the  tei-m  "institutional  unity"  to  embrace  these  objects) . 

The  Commission  thus  starts  out  by  demonstrating  the  central  importance  of 
"institutional  unity"  as  a  thing  to  be  nurtured  and  preserved.  It  then  makes 
its  recommendation  to  create  new  courts,  with  territorial  boimdaries  which  do 
do  not  presently  exist,  but  of  a  size  wkich  the  Commission  believes  will  have 
"institutional  unity"  within  themselves.  The  fallacy  of  the  Commission's  recom- 
mendation is  that  it  ignores  the  "institutional  unity"  of  law  applied  in  the  State 
of  California  and  the  application  to  the  whole  state  of  the  law  of  the  Circuit.  The 
Commission  would  sacrifice  and  dispense  with  the  institutional  unity  of  the  law- 
applied  in  the  state  for  the  sake  of  its  own  conceptions  of  court  structure. 

The  same  historical  principles  which  made  essential  a  single  Supreme  Court 
at  the  head  of  our  whole  federal  system  now  should  apply  on  a  lesser  scale,  to 
assure  unity  of  decisional  law  applied  throughout  the  whole  territory  of  this 
state.  The  axiom  stated  by  Alexander  Hamilton  in  the  Federalist,  No.  80,  is  as 
applicable  now,  to  the  federal  courts  in  California,  as  it  was  to  the  entire  nation 
when  it  was  written  : 

If  there  are  such  things  as  political  axioms,  the  propriiety  of  the  judicial 

power  of  a  government  being  co-extensive  with  its  legislative,  may  be  ranked 

among  the  number.  The  mere  necessity  of  uniformity  in  the  interpretation 

of  the  national  laws  decides  the  question.  Thirteen  independent  courts  of 

final  jurisdiction  over  the  same  causes,  arising  upon  the  same  laws,  is  a  hydra 

in  government,  from  which  nothing  but  contradiction  and  confusion  can 

proceed. 

The  proposal  advanced  by  the  Commission  would  divide  California  between  two 

circuits,  contrary  to  this  basic  and  practical  principle ;  it  would  leave  review  of 

federal  court  cases  to  "two  heads",  absent  intervention  by  the  Supreme  Court. 

We  believe  the  Commission  has  misjudged  the  values  at  stake.  We  believe  the 
courts  exist  to  well  serve  all  other  institutions  of  society  and  not  the  reverse. 
The  Commission's  proposal  to  divide  California  into  two  circuits  would  be  a 
disservice  to  this  state  and  its  institutions  far  exceeding  any  advantages  of  court 
efficency,  real  or  imagined,  to  be  gained  by  such  a  division. 

(2)  The  premises  of  the  Commission  are  doubtful 

We  do  not  think  the  Commission  has  made  out  a  case  for  any  absolute  limit 
of  the  size  of  a  court  of  appeals,  based  upon  any  inherent  limitation  on  the 
number  of  judges  who  should  sit  en  banc.  In  other  words,  we  do  not  understand 
why  there  should  be  a  specific  threshold  or  ceiling  of  nine  circuit  judges  per 
circuit.  Any  time  that  a  court  of  appeals  acts  en  banc  with  more  judges  than 
the  panel  of  three  originally  contemplated  by  Congress  it  is  less  efficient  in  the 
use  of  judicial  manpower  than  the  same  number  of  judges  acting  in  three-judge 
panels.  The  reason  for  acting  en  banc  is  to  obtain  the  deliberation  and  wisdom 
of  all  of  the  judges  instead  of  only  three  in  the  panel.  It  follows  that  nine 
judges  acting  as  one  nine-judge  panel  can  only  dispose  of  one-third  the  number 
of  the  cases  the  saine  nine  judges  could  in  three-judge  panels.  A  court  acting 
en  banc  witli  twelve  judges  or  fifteen  judges  would  be  proportionately  that  much 
less  efficient  than  a  nine-judge  court,  and  a  five  or  seven  judge  court  would  be 
proportionately  that  much  more  efficient  in  its  use  of  judicial  manpower. 

It  is  problematical  whether  a  decision  by  nine  judges  will  be  wiser  or  more 
correct  than  one  made  by  only  three.  In  any  event  an  en  banc  decision  is  no  more 
binding  outside  the  circuit  than  any  other  decision  of  the  same  court.  No 
matter  how  many  respected  circuit  judges  agree  en   banc  on  a   decision,  it 
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is  still  snbiect  to  reversal  by  the  Supreme  Court.  See,  for  example,  United 
States  V.  f'  d  M  Schaefer  Breiving  Go.  (1958)  356  U.S.  227,  78  S.  Ct.  674,  in 
which  a  divided  Supreme  Court  reversed  an  en  bane  decision  of  the  Second 
Circuit.  Very  recently,  thei-e  have  been  cases  with  eigiit  judges  acting,  Laundry, 
Dry  Cleaning,  ete.  Workers  v.  Malioneij  (Sth  Cir.,  1974)  491  F.  2d  1029;  twelve 
judges,  Vnited  States  v.  Saeeo  (9th  Cir.,  1974)  491  F.2d  995;  and  fifteen  judges, 
Morrow  v.  Crisler  (5th  Cir.,  1974)  491  F.  2d  1053. 

We  do  not  suggest  here  that  it  is  desirable  that  any  court  should  act  with 
15  or  20  judges  as  one  panel.  But  if  a  court  does  so,  the  difficulties  and  efficiency 
lost  are  only  relative  compared,  for  example,  with  a  court  acting  with  nine 
judges.  Actually,  there  are  a  number  of  devices  described  below  which  might 
be  enacted  to  provide  for  the  effect  of  en  bane  adjudication  to  establish  or  change 
the  decisional  law  of  the  circuit  without  requiring  all  the  judges  to  act. 

The  State  of  California  has  nearly  ten  percent  of  the  nation's  population 
and  generates  about  the  same  percentage  of  court  appeals  cases  (1,543  out  of 
the  national  total  of  15.629  for  Fiscal  1973,  according  to  the  Report.  Part  III, 
Ai)p.  I).  By  prudent  standards  the  case  load  arising  in  California  alone  should 
require  eleven  circuit  judges,  the  ntitional  average  of  all  the  circuits  being  144 
cases  per  judgeship  (Report,  Part  III).  This  would  justify  California  alone 
to  be  made  into  a  judicial  circuit. 

While  we  do  not  necessarily  suggest  it  as  the  only  possible  solution,  we  believe 
the  views  of  the  Commission,  critical  of  the  idea  of  a  circuit  composed  only 
of  this  state,  are  wrong.  We  find  astonishing  the  Commission's  inference  that 
there  would  be  a  "lack  of  diversity  of  background  and  attitude"  in  a  court 
of  judges  chosen  from  this  state.  On  the  basis  of  our  knowledge  of  the  size, 
history,  economics,  society  and  politics  of  this  state  and  the  diversity  of  its 
people,  we  firmly  disagree.  It  may  be  that  the  assumption  that  one  state  shovild 
]iot  make  up  one  circuit  has  some  validity  when  applied  to  the  average  state  of 
four  million  people.  But  the  conclusions  and  value  judgments  that  flow  from 
such  an  assumption  should  not  be  applied  to  the  consideration  of  a  state  that 
is  typical  of  five  average  states. 

The  Commission  also  fears  one  senator  might  dominate  the  court  because 
of  traditional  senatorial  power  over  appointments.  For  similar  reasons  we  think 
there  is  no  basis  for  such  concern.  The  political  history  of  the  state  and  fore- 
seeable future  political  conditions  demonstrate  that  any  senator  from  Cali- 
fornia who  would  hope  for  tenure  in  office  would  have  to  represent,  and  be 
representative  of.  the  diverse  elements  of  the  state  in  a  way  which  is  incon- 
sistent with  the  kind  of  provinciality  feared  by  the  Commission.  In  any  event. 
a  circuit  composed  of  California  and  one  or  two  neighboring  states  would  be 
dominated  by  California  judges  anyway,  in  tlie  same  manner  New  York  domi- 
nates the  Second  Circuit.  That  a  senator  of  long  seniority  can  "mold"  the  federal 
courts  of  his  state  is  a  novel  criticism.  Every  district  court  is  subject  to  sena- 
torial control  of  appointments  in  the  same  manner.  But  we  have  not  heard 
such  criticism  of  the  district  courts.  Certainly  no  one  familiar  with  the  district 
courts  in  this  state  would  even  consider  it. 

The  Commission  also  seems  to  believe  that  unless  at  least  two  or  more  states 
are  included  in  one  circuit,  the  result  is  automatically  antiethical  to  "principles 
of  federalism,"  and  that  in  the  creation  of  new  circuits,  at  least  two  or  more 
states  or  parts  of  states  must  be  included  in  a  circuit,  out-weighing  other  con- 
siderations. We  do  not  understand  the  basis  for  this  "two-or-more-states"  con- 
cept to  be  such  an  essential  condition  for  maintaining  "principles  of  federalism" 
without  regard  to  the  circumstances  of  the  particular  situation  of  California. 
With  all  respect  to  the  esteemed  Committee  of  the  American  Bar  Association 
whose  conclusion  is  quoted  by  the  Commission's  Report,  we  do  not  believe  that 
the  conclusion  stated  should  be  applicable  in  the  case  of  this  state.  We  again 
note  the  example  of  the  Second  Circuit,  which  is  fairly  dominated  by  the  State 
of  New  York,  with  six  out  of  eight  of  its  judges  from  New  York.  See  486  F.2d 
viii.  We  have  never  heard  anyone  say  that  the  Circuit  Judges  of  the  Second  Cir- 
cuit suffer  from  parochialism,  provincialism  or  any  lack  of  devotion  to  "prin- 
ciples of  federalism". 

(3)  Procedural  devices  and  arrangements  cannot  avoid  or  minimize  the  "basic 
prohlem  created  by  dividing  this  state  into  tivo  circuits 

The  Commission's  Report  begins  with  the  basic  premise  of  "institutional 
unity"  of  the  courts.  After  stating  the  recommendation  that  California  be 
divided,  the  Report  discusses  (in  Part  III,  §  2)  the  conflicts  and  other  problems 
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that  must  arise  by  so  dividing  the  state.  Curiously,  the  Report  is  ambiguous. 
It  states  two  alternatives:  (1)  the  conflicts  will  not  be  a  large  or  serious  prob- 
lem after  all;  and,  (2)  it  proposes  a  whole  catalog  of  suggestions,  some  more 
specific  than  others,  as  to  how  various  problems  created  by  the  division  may  be 
dealt  with  by  various  procedural  devices.  ,      .,      ^r^ 

In  attempting  to  minimize  the  effects  of  dividing  the  state,  the  Report  is 
inherently  inconsistent.  On  the  one  hand  its  basic  premise  is  the  importance 
of  "institutional  unity".  On  the  other  hand  it  seeks  to  minimize  the  effect  of 
dividing  the  state  by  discounting  the  effect  such  a  division  will  have  on  the 
♦'institutional  unity"  of  the  law  applied  over  the  whole  state.  Furthermore,  the 
space  and  attention  the  Report  gives  to  this  point  and  its  elaboration  of  various 
sorts  of  special  procedures  and  devices  to  avoid  or  overcome  conflicts  betra.vs 
a  defensiveness  which  only  emphasizes  that  the  problem  really  is  fundamental 

and  important.  ^     •^-      ^      4. 

Two  circuits  in  one  state  will  no  doubt  create  new  opportunities  for  forum 
shopping  The  Commission  passes  this  off,  merely  noting  that  forum  shopping 
exists  today.  But  one  cannot  justify  making  a  virtue  of  it.  Forum  shopping 
nmong  the  judicial  circuits  is  a  well-known  problem  in  federal  subject  matters, 
such  as  in  patent  cases,  and  on  the  part  of  the  government  in  tax  cases.  (See 
dissenting  opinion  of  Justice  Douglas  in  U.S.  v.  Skelly  Oil  Co.  (1969)  394  U.S. 
678  691-692,  89  S.  Ct.  1379,  1386-1387).  It  is  easy  to  visualize  what  a  field  day 
litigants  especially  state  and  federal  government  litigants,  or  interests  adverse 
to  such  governmental  litigants,  will  have  with  two  circuits  available  in  which 
to  try  for  conflicting  results  in  a  second  case  if  not  satisfied  with  the  result  of 

the  first  case.  ,    ^    ,     .  •  ,  ^  ,  i    i    • 

The  Report  (Part  III,  §2)  is  vague  on  what  devices  might  be  needed  m 
order  to  avoid  or  resolve  the  problems  division  of  the  state  would  create.  It 
mentions  that  there  are  "at  least  half  a  dozen"  mechanisms  already  available, 
such  as  transfers  of  venue,  pretrial  consolidation  of  actions  by  order  of  the 
Judicial  Panel  on  Multi-District  Litigation  (under  28  USC  §1407),  stays, 
inl unctions,  interpleader,  etc.  The  trouble  with  most  of  these  is  that  they  are 
not  really  intended  for  intrastate  use,  and  each  of  them  involves  a  complex 
and  expensive  kind  of  threshold  litigation  and  a  burden  upon  the  court  and  the 
parties  which  should  not  have  to  be  undertaken  unless  necessary.  For  example,  it 
is  difficult  to  demonstrate  the  balance  of  "convenience"  necessary  to  invoke 
28  USC  §  1404(a)  if  the  transfer  sought  is  from  one  California  district  to 
another  When  an  impasse  occurs  with  conflicting  rulings  between  courts  m 
different  circuits  as  to  transfers  or  stays,  etc.,  of  the  same  subject  matter, 
the  Supreme  Court  must  step  in  and  decide  the  forum.  See  Hoffman  v.  BJaski 
(1960)  363  US  335,  80  S.  Ct.  1084.  What  would  be  needed  to  make  the  thing 
operate  would  be  something  equivalent  to,  but  with  substantially  greater  powei^ 
than  the  Judicial  Panel  on  Multi-District  Litigation.  The  panel,  under  2h  USC 
S  1407  is  able  to  order  the  transfer  of  multi-district  litigation  and  consolidate 
the  same  but  onlv  for  pretrial  discovery  purposes.  To  accomplish  what  the 
Report  has  in  mind  would  require  a  "California  Panel  on  Multi-District  Litiga- 
tion" empowered  to  transfer  and  consolidate  cases,  not  only  for  discovery,  Imt 
for  all  purposes,  or  a  grant  of  such  added  powers  to  the  national  Multi-District 
Panel  for  that  purpose.  But  the  suggestion  of  such  provisions  reveals  their 
undesirable  and  unwieldv  character.  Why  should  litigants  be  saddled  with  such 
complicated  preliminary  procedures  and  transfer  of  cases,  otherwise  presumably 
unnecessary,  but  for  the  effects  of  division  of  the  state?  ,  ^^    „  o     ^,^o. 

The  Commission's  Report,  in  the  next  to  last  paragraph  in  Part  III.  §  2.  comes 
down  to  an  exhortation  that  the  two  new  circuit  courts  of  a  divided  California 
should  show  "sensitivity"  and  "comity  and  deference"  to  each  other  s  prior  de- 
cisions With  great  respect  to  the  Commission,  such  a  pious  hope  does  notchange 
the  rule  that  one  circuit  is  not  bound  to  follow  the  decis-ions  of  another,  in  spite 
of  the  "comity  and  deference"  which  must  be  assumed  to  exist  between  the  exist- 

in**"  circuits 

To  sum  up,  we  believe  that  the  palliatives  and  ameliorating  devices  and  mech- 
anisms suggested  by  the  Commission's  Report  cannot  undo  the  fundamental 
damage  that  would  be  done  by  its  proposed  division  of  this  state,  and  the  Com- 
mission's Report  itself  reveals  this. 
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D.  Alternatives 
(1)   Supreme  Court  functions 

Tf  the  SiiDi-eme  Court  had  time,  it  would  he  the  Supreme  Court's  function  and 
duty  to  iS  ew  and  resolve  not  only  conllicts  between  circuits  but  a  «o  any  c.m- 
aSng  deciSons  that  arise  between  dilTerent  three-jud^e  PHi_el.  in  the  same  cir- 
cu\t!  (See,  for  example,  0.  I.  R.  v.  Estate  of  Bosch  (1UG7)  38<  U.S.  4ab,  b.  S.  Ct. 

^' In"lhort  if  the  Supreme  Court  had  the  time  to  completely  fulfill  its  functions, 
it  would  take  care  of  the  problem  which  has  stimulated  the  Commission's  recom- 

"^f^"^^SSJ\"^^S;^^at  the  Supreme  Court  is  unable  at  this  time  t.. 
co?e  V  tVtl^e  case  load  thrust  upon  it.  In  1891  the  ^^^^^^  -f^^^'^^'V^ 
s  i-ht  compared  to  the  great  federalization  of  many  areas  of  the  law  uhich  has 
now  tale  Place  In  1891  there  were  but  ten  three-judge  panels  consis^ting  ot  the 
hen  e^stng^en  judicial  circuits  themselves  (nine  plus  the  District  of  Columbia) 
Xow  there  are  approximately  one-hundred  circuit  judges,  and  a  proportionate 
hic^ease  in  three- judge  panels  turning  out  decisions  from  which  review  may  be 
sought  in  the  Supreme  Court.  It  is  not  surprising  that  the  Supreme  Court  can 

"^h^iSil^olSSn  of'hfiSSn  is.  therefore,  to  provide  for^the  performance  of 
the  review  and  conflict-resolution  function  which,  under  our  federal  system,  was 
Intended  to  be  performed  by  the  Supreme  Court,  but  which  that  court  is  no  longer 

''^Thls  indSs  to  us  that,  with  all  due  respect  to  the  Commission  and  to  the 
ColK^ress  in  creating  the  Commission,  the  work  which  the  Commission  has  been 
,  1  ai"4^t with  clotng  cannot  be  done  independently  of  or  in  advance  of  more  tunda- 
me^itfl  act  onf  ^^^^  must  be  taken  to  alleviate  or  provide  those  review  and 
;Sit-?esilution  functions  which  are  otherwise  to  be  performed  by  the  Supreme 

^' A^o-reat  deal  of  work  has  been  done  by  several  groups  who  have  made  studies 
and  recommendations  concerning  the  creation  of  new  tribunals  to  assist  he 
Sm  reme  Cmirt  or  to  take  a  delegated  portion  of  the  Supreme  Court's  Juris-diction 
We  offer  no  opinion  on  the  merits  or  demerits  of  any  of  those  proposals.  The 
sudv  group  under  the  chairmanship  of  Professor  Paul  ^reund  made  an  extensive 
s  idv  Ind  rev)ort  which  is  found  in  57  FRD  573.  That  report  stated  in  two  ditfei- 
en  places  (57  FRD  at  589  and  at  593)  that  one  of  the  primary  ^""^tions  needed 
to  be  ueiformed  by  any  such  new  tribunal  would  be  the  resolution  of  conflicts  be- 
tween tie  cScuits  (whether  or  not  the  case  otherwise  merited  the  attention  of 

'^xSi'^w'S^o'lJ^tpdniary  function  of  the  '•National  Division"  of  the  U.S^ 
Com"  oJ  Appeals  proposed  in  the  recent  resolution  of  the  ABA  Special  Committee 
Srcoordhiatfon  of  Judicial  Improvements  (See  ABA  Journal,  April,  19.4,  p.  lo3. 

^^itS^m^fiiclusion  that  a  realignment  of  this  judicial  circuit  and  any. realign- 
ment whchwmild  result  in  an  increase  in  the  number  of  ^"dicial  circuits  mis 
be  accomplished  only  concurrently  with  and  after  or  as  a  part  of  an  oveiall 
vptjolntion  of  the  functions  of  the  Supreme  Court. 

Rev  ew  bv  a  suimlor  tribunal  such  as  the  Supreme  Court  (or  some  successor 
tribunal  2  more  efficient  and  more  productive  than  the  mode  of  "honzonta 
review  represented  bv  en  Mnc  procedure  in  the  courts  of  appeals.  It  was  "o  doiil.t 
thlo^owhi'^  case  load  of  the  Supreme  Court  over  the  years  which  encouraged 
the  use  of  tmf horizontal  method  of  review  within  the  courts  of  appeals  them- 
^elv^^l  But  for  vaHous  reasons,  some  of  which  have  already  been. mentioned,  re- 
vknvbv-rcourt  01  appeals  en  hone  of  the  court's  own  prior  decisions  is  m  some 
respects  'iotverv  efficient  or  productive.  A  court  of  appeals  acting  en  lane  is  still 
oXa  'omt  of  appeals,  whether  it  has  five  judges  or  eighteen  .ludges.  Is  decis  on 
?riot  iXling  outside  the  circuit  any  more  than  the  decision  of  a  three-.iudge 

^.^Pl   T     the  same  circuit  three-judge  panels  in  future  cases  are  bound  to  adhere 
lo  the  nle  of  SSn  cre'a^^^^  the  court  acting  en  Mne,  but  such  adherence  is 

eqir^d  only  by  the  principle  of  stare  decisis.  Adherence  to  pnnciple  is  not  quite 
thP  «ime  as  bein«'  bound  to  obey  the  decision  of  a  higher  tribunal. 

Tht  sta^e  Zl-t  sySem  in  California  is  an  excellent  example  of  how  a 
con,"  sys?eL  should  properly  operate  without  the  ^-^.-^.v  o  tc.j^  7h..c  ac  .  n 
on  the  Dart  of  lower  or  intermediate  appellate  courts.  In  Califoini.i  tin  sl.ite 
?J^,hv!dedVnto  several  appellate  districts,  in  each  of  which  sits  a  court  ot  appeal, 
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as  the  intermediate  appellate  court  of  the  state.  Appeals  are  taken,  as  of  right, 
from  the  trial  courts  to  that  intermediate  appellate  court.  From  that  court 
there  is  a  discretionary  certiorari-Uke  review  available  in  the  California  Supreme 
Court.  The  Court  of  Appeal  of  the  Second  District,  which  embraces  Los  Angeles 
County,  has  twenty  Justices,  but  the  court  acts  only  in  panels  of  three.  The 
court  never  sits  en  banc.  It  need  never  do  so  because  any  conflicts  of  decision 
between  any  panel  and  any  other  panel  of  any  of  the  courts  of  appeal  are 
promptly  subject  to  resolution  by  the  California  Supreme  Court. 

The  history  of  our  California  court  system  is  worth  noting  in  this  regard. 
The  intermediate  appellate  courts  of  the  state  were  created  in  1904.  Prior 
to  that  time  the  California  Supreme  Court  had  direct  review  jurisdiction  over 
all  of  the  trial  courts  in  the  state,  and  found  it  necessary  to  sit  in  panels  in 
order  to  handle  its  business.  The  procedure  of  sitting  in  panels  and  convening 
from  time  to  time  en  banc  was  found  to  be  unsatisfactory,  and  this  led  to 
the  creation  of  the  intermediate  appellate  court  system,  patterned  directly  after 
the  circuit  courts  of  appeals  which  had  been  created  earlier  in  the  federal 
system. 

Perhaps  it  might  be  desirable  and  more  efficient  if  the  en  banc  procedure 
could  be  dispensed  with  entirely.  This  Mould  only  be  considered,  of  course, 
if  some  tribunal  or  tribvmals  were  created  to  assist  in  the  performance  of  the 
functions  of  the  Supreme  Court  in  order  to  completely  displace  any  need  for 
en  banc  action  in  the  courts  of  appeals. 

■,{2)  Devices  are  available  to  avoid  the  need  of  an  excessively  large  number  ,of 
judges  participating  in  en  banc  proceedings 

As  pointed  out  above,  it  may  be  relatively  less  efficient  for  twelve,  fifteen 
or  twenty  judges  to  participate  in  the  decision  of  a  single  case,  although  it 
is  by  no  means  impossible  or  impractical  for  them  to  do  so,  as  illustrated  by 
some  recent  cases  cited  above.  Nevertheless,  measures  could  be  enacted  which 
could  provide  for  a  limited  number  of  judges  to  be  empowered  to  act  for  the 
circuit  "en  banc"  and  whose  decision  would  be  given  the  respect  and  adherence 
of  an  en  banc  decision  for  the  purpose  of  resolving  conflicts  and  establishing 
the  law  of  the  circuit. 

In  a  way  this  is  already  done  by  the  limitation  of  28  USC  §  46(c),  in  that 
the  court  "en  banc"  must  consist  only  of  the  circuit  judges  who  are  in  "regular 
active  service."  By  liberal  use  of  visiting  judges,  senior  judges  and  district 
judges  in  its  panels,  a  court  of  appeals  is  effectively  operating  with  a  larger 
number  of  judges  than  those  eligible  to  sit  en  banc.  Assume,  for  example,  the 
court  is  operating  with  an  average  of  six  three-judge  panels,  each  of  which 
consists,  on  the  average,  of  two  circuit  judges  plus  one  "other"  judge.  The 
court  is  then  operating  as  if  it  had  the  strength  of  eighteen  judges  deciding 
cases  in  panels.  But  for  the  purpose  of  acting  en  banc,  the  court  consists  only 
of  the  twelve  circuit  judges  in  regular  active  service.  To  carry  the  example 
further,  suppose  the  court  of  appeals  consisted  of  only  seven  circuit  judges  in 
regular  active  service,  but  that  it  made  use  of  sufficient  "other"  judges  to 
make  up  an  average  of  six  three-judge  panels  in  operation.  In  that  situation 
the  court  would  be  acting  effectively  with  the  strength  of  eighteen  judges,  but 
for  the  purpose  of  acting  en  banc,  it  would  consist  of  only  the  seven  circuit 
iud*''es. 

Thus  has  the  statute,  28  USC  §  46(c),  effectually  created  two  classes  of 
judges,  one  class  of  whom  is  denied  the  power  to  sit  en  banc. 

Some  administrative  agencies  in  the  federal  government  appear  to  have 
adopted  a  similar  type  of  organization.  Thus  a  tribunal  consisting  of  a  large 
number  of  administrative  law  judges  may  have  its  judges  divided  into  two 
categories,  one  being  a  "senior"  category  consisting  of  those  who  are  given 
a  special  power  to  act  "en  banc"  for  purposes  similar  to  which  en  banc  proce- 
dure is  employed  in  the  courts  of  appeals.  ( See,  for  example,  the  Armed  Services 
Boiird  of  Contract  Appeals,  which  has  thirty-five  administrative  law  judges  out 
of  which  there  is  chosen  a  "senior  deciding  group",  CCH  Contract  Appeal  Deci- 
sions, paragraphs  105  et  scq..  201  et  seq.;  32  CFR  §  30.1) . 

Aside  from  the  permanent  establishment  of  a  specially  empowered  class  of 
judges  by  means  similar  to  that  of  28  USC  §  46(c),  other  methods  are  readily 
avaibable  by  which  a  special  group  of  less  than  all  of  the  circuit  judges  of 
tlie  cii-cuit  could  be  chosen  equitably  to  perform  the  function  of  acting  en  banc. 
The  grou)i  could  be  chosen  at  random  from  among  the  circuit  judge  meml^ershi]) 
Cfor  example,  seven  could  be  chosen  out  of  a  total  of  fifteen  or  twenty  circuit 
judges)  ;  or  they  could  be  chosen  from  time  to  time  to  serve  for  terms  in  a 
manner  similar  to  that  suggested  by  the  Freund  study  group  for  the  "National 
Court  of  Appeals"  proposed  in  that  study.  ( See  57  FRD,  at  591. ) 
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lu  any  event,  there  are  various  methods  for  choosing  an  en  banc  group  of 
circuit  judges  euipowered  so  to  act,  but  consisting  of  substantially  less  than  all 
of  the  circuit  judges  of  the  circuit. 

In  addition,  there  might  be  other  measures  taken  internally  within  the  court  of 
appeals  which  might  tend  to  avoid  conflicting  adjudications  where  the  same  issue 
is  pending  at  the  same  time  before  difllereut  panels  of  the  same  court.  For  ex- 
ample, perhaps  identity  of  issues  can  be  ascertained  so  that  all  pending  cases  with 
the  same  issue  can  be  transferred  to  the  panel  which  has  the  case  with  the  lowest 
docket  number.  This  "low  number"  principle  is  routinely  followed  in  district 
courts  which  follow  a  random  individual  assignment  system.  At  least  this 
would  avoid  different  panels  of  the  same  court  announcing  conflicting  decisions  in 
cases  which  were  simultaneously  pending. 

E.  Drastic  Measures  Would  be  Needed  to  Attempt  to  Deal  With  the  Problems 
Created  if  the  Division  of  the  State  Were  Carried  Out 

If  the  Commission  recommendation  were  to  be  followed  and  the  state  divided 
into  two  cii'cuits  as  proposed,  certain  drastic  and  novel  provisions  would  be 
required  to  be  enacted  in  order  truly  to  solve  the  schism  that  would  be  created. 

(1)  Joint  poivers  over  practice  and  procedure  will  he  required 

We  have  already  noted  the  importance  of  avoiding  variations  of  practice  and 
procedure  among  the  several  district  courts  in  California  if  the  state  were  to  be 
divided  into  two  circuits,  this  might  end  any  hope  of  achieving  further  progress 
toward  a  desirable  luiiformity  of  local  practice.  There  would  be  no  one  circuit 
judicial  council  to  exercise  the  potentially  broad  rule-making  powers  provided 
under  28  USC  §  332.  (See  In  re  Imperial  ''J,00",  etc.  (3d  Cir.,  1973)  481  F.2d  41.) 
Notwith-standing  the  closely  integrated  statewide  character  of  The  State  Bar,  it 
would  be  obliged  to  attempt  to  work  with  and  give  its  attention  to  two  completely 
separate  circuit  judicial  councils  and  two  completely  separate  circuit  judicial 
conferences. 

In  order  to  avoid  all  the  destructive  effects  of  such  a  division  of  fimctions  be- 
tween two  circuits,  it  would  be  necessary  to  amend  28  USC  §  332  to  provide,  in 
California,  for  some  sort  of  inter-circuit  council  and  other  inter-circuit  activity 
and  organization  so  that  the  functions  of  28  USC  §  332  can  be  carried  out  with 
respect  to  the  State  of  California.  We  do  not  know  exactly  what  form  this  might 
take,  but  in  whatever  form,  it  would  be  absolutely  essential. 

(2)  Access  to  the  Supreme  Court  tvould  have  to  ie  provided 

If  this  division  of  the  state  is  to  be  enacted  before  there  is  any  provision  for 
some  new  or  additional  tribunals  to  perform  or  assist  in  the  performance  of  the 
Supreme  Court  functions  of  resolving  conflicts  between  the  circuits,  then  we  think 
the  State  of  California  has  a  right  to  insist  upon  the  enactment  of  provisions 
which  would  demand  special  attention  from  the  Supreme  Court  in  the  resolving 
of  conflicts  created  by  the  division  of  the  state  into  two  circuits. 

This  would  require  an  amendment  to  28  USC  §  12.54,  imposing  on  the  U.S. 
Supreme  Coui't  mandatory,  non-discretionary  appellate  jurisdiction  of  any  court 
of  appeals  decision,  in  a  case  which  originally  arose  in  a  district  court  of  a  state 
divided  between  two  circuits,  in  which  it  is  claimed  that  the  decision  is  in 
conflict  with  a  decision  of  the  other  circuit  respecting  the  law  (state  or  federal) 
applied  in  the  divided  state.  Such  a  provision,  of  course,  would  be  in  the  teeth 
of  all  present  observations  of  and  criticism  of  the  case  load  situation  of  the 
Supreme  Court  and  a  contradiction  of  the  discretionary  jurisdiction  policy  en- 
acted for  the  Supreme  Court  in  the  .Judiciary  Act  of  192.5.  But  we  believe  the  State 
of  California,  if  it  is  to  endure  such  a  division  of  itself  into  two  circuits,  has  a 
right  to  such  special  consideration. 

Such  a  provision  for  special  ti-eatment  by  the  Supreme  Court  of  cases  arising 
from  California  would  be  especially  necessary  in  view  of  another  change  in 
federal  court  jurisdiction  which  is  proposed  to  be  enacted.  We  refer  to  the  pro- 
posal to  dispense  with  the  requirement  that  a  district  court  act  with  three  judges 
(under  28  USC  §§2281-2284)  when  it  entertains  a  case  to  enjoin  the  constitu- 
tionality of  a  state  statute,  and  like  matters.  The  three-judge  district  court 
provision  is  due  to  be  abolished  because  it  is  said  to  be  a  burden  on  the  lower 
courts  and  upon  the  Supreme  Court  because  of  the  direct  access  to  the  Supreme 
Court  by  the  right  of  appeal  provided  for  in  such  three-judge  district  court 
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cases  The  abolition  of  tlie  tliree-judge  district  court  i^rocedure  at  the  same  time 
would  take  away  such  relatively  direct  access  to  the  Supreme  Court  on  important 
matters  affecting  state  governmental  administration.  If  the  division  of  the  state 
into  two  circuits  were  to  be  carried  out,  The  State  Bar  would  iind  it  necessarv 
to  oppose  any  abolition  or  restriction  of  the  jurisdiction  of  three-judge  district 
courts  and  the  direct  appeal  to  the  Supreme  Court  unless  some  clear  right  of 
appeal  is  created  for  the  purpose  above  stated  of  assuring  resolution  of  conflicting 
decisions  of  the  two  circuits  which  would  embrace  California. 

(3)  Special  provision  for  coordination  o/  multidistrict  litigation  within 

California  would  he  required 

As  already  mentioned,  it  will  be  necessary  to  provide  for  coordination  and 

fZtderT.lt'  ^'l  ^-"Tf  ^  of  multi-district  litigation  between  and  an^oJgTl  e 
tour  federal  districts  in  California.  At  present  this  can  onlv  be  done  for  pretrial 
purposes  imder  28  USC  §1407.  The  California  state  court  system  aSy  has 

fZlTcc^^^' !^'^^^'^T^i^''^'?^\  ^'''^  consolidation  for  all  purposes.  See  Cali- 
toinia  C.C.P.  §^  404--104.8.  It  will  be  necessary  either  to  require  that  the  iudicial 
panel  now  exisitng  under  28  USC  §1407  devote  si>ecial  attention  to  CalifoiSa 
to  do  this,  or  to  provide  for  a  special  -California"'  panel,  either  as  an  independent 
functions  ""^  ^  *^^^^sate  of  the  existing  28  USC  §  1407  panel  to  carry  out  these 

F.    COXCLUSIOX 

In  conclusion.  The  State  Bar  of  California  reaffirms  its  opposition  to  the  pro- 
posal of  the  Commission  that  this  state  be  divided  into  two  federal  judicial  cir- 
cuits, and  with  equal  firmness  recommends  that  if  the  Ninth  Circuit  "must  be  re- 
aligned or  new  circuits  created,  the  whole  State  of  California  be  included  within 
the^stateTsll?  *"  ''"'''"'^'  '*  ''^''^^^^^^  creating  a  separate  judicial  circuit  out  of 

m^^^^^t^TrTJ''^^'J^^  ^^f^^  ^Z?"  «*^'^"^1^  recommends  a  substantial  nnd  im- 
mediate increase  in  the  number  of  judges  available  to  sit  on  the  court  of  appeals 
J^inally,  we  believe  a  comment  is  in  order  conr-erning  the  fact  that  this  state- 
ment IS  submitted  several  months  after  the  Commission  performed  its  statutory 
duty  of  rendering  its  report  on  December  18.  1973.  The  statute  which  created  the 
Commission,  28  USC  §41,  note,  imposed  a  stringent  180-dav  time  limft  in  which 
Its  report  had  to  be  rendered  to  the  Congress.  That  time  limit  expired  on  Decem- 
hei  18.  19<3.  Unfortunately,  the  Commission  did  not  publish  its  preliminarv 
report  until  mid-November,  1973.  That  preliminary  report  first  became  generallv 
available  to  us  through  the  courtesy  of  unofficial  publication  in  West's  Federal 
Reporter  pamphlet  dated  November  19.  1973.  It,  thus,  did  not  be^^ome  senerallv 
available  to  members  of  the  Bar  until  about  November  25.  1973  or  l.nter  when  the 
tederal  Reporter  was  normally  received  in  the  course  of  the  mail  Yet  'the  notice 
accompanying  the  preliminary  report  states  : 

^x.'  ::.  ^^  "^^'*^  comments  and  suggestions  from  all  concerned  and  ask- 
that  they  be  placed  in  the  hands  of  the  Commission  as  soon  as  convenient 
and  in  any  event  no  later  than  December  5,  1973,  so  that  the'f  mav  be 
considered  m  the  preparation  of  our  final  report  .  .  .   [emphasis  added]. 
By  the  terms  of  that  notice,  not  only  The  State  Bar  of  this  state,  but  the  entire 
nation,  were  expected  to  comprehensively  consider  the  Commission's  ^^roposals 
ni  fhTr'*'  '''"•I'^^I   ^"  ^^^  Commission  their  thonghtful  and  considered  views 
7nnLTlf-'  ^'^J'^'i  ^^'^  ^P''''^  ^^  ^'^^"^  '^"^  ^^^^'-  ^^'^  f«nnot  blame  the  Commis- 
wooon  «     '^"^^^F*""*^*^  procedure:  its  hands  were  tied  bv  the  statute,  and  it 
was  all  the  Commission  could  do.  within  the  ISO  days  allotted  to  it.  to  assimilate 
r^^^.fi^    "'}  ^,'*.''P,*'''"''*^  ''"<'  formulate  its  own  views.  In  addition,  it  should  be 
pointed  out  that^the  staff  of  the  Commission  did  what  thev  conld  to  coopernte 
1  ■         ?  State  Bar  of  California  and  its  Federal  Courts  Committee  within  the 
stringent  time  limitations  described   above.   Bv  the  same  token    the  Con-ress 
must  recogniz-  that  the  Report  of  the  Commission,  dated  Dpcemb^r  18    1973 
conld  not  and  did  not  take  into  account  the  views  of  The  State  Bar  of  California' 
which  are  contained  in  this  Statement,  and  that  the  submission  of  this  Statement 
IS  the  first  reasonable  opportunitv  for  The  State  Bar  of  California  to  make  its 
views  known  concerning  the  Commission's  recommendations. 

Mr.  Ap.ft,.  The  r^nnripal  point  T  wont  to  mako  t^iis  mornii-'o-  k-  tlint 
the  State  Bar  of  Talifomia  t<5  opno^erl  to  the  rJiyision  o-P  Pplifoniia 
mto  two  oirriiit«.  Tn  api^roaHiinrv  that  qupption  T  do  ?o  initially  from 
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the  standpoint  of  what  is  in  the  public  interest:.  It  seems  to  me  of  vital 
importance  that  whatever  we  can  do  in  the  institutions  lelated  to  jus- 
tice these  days  to  int:roduce  certainty  into  the  decisionmaking  j)rocess, 
or  to  reduce  uncertainty  is  worth  doing.  We  should  shape  our  institu- 
tions to  meet  that  end  rather  than  shape  the  public  need  to  lit  our 
institutions. 

More  specifically,  let  me  suogest  this,  and  I  don't  think  that  this  is  a 
chamber  of  horrors,  as  my  old  and  good  friend.  Judge  Duniwa}-  has 
said.  There  are,  in  our  Federal  courts  these  days,  an  increasing  number 
of  types  of  cases  where  there  is  an  overlay  of  Federal  aspects,  whether 
statutory  or  constitutional,  in  the  interpretation  and  enforcement  of 
State  laws.  Mr,  Dreifus  can  amplify  that  with  a  number  of  examples. 
The  kind  that  occur  to  me  immediately  relate,  for  exam.ple.  to  our 
California  Coastal  Commission  which  was  created  within  the  last 
couple  of  years.  In  the  carrying  out  of  its  duties  a  number  of  consti- 
tutional issues  are  presented. 

XoAv.  if  California  is  divided  into  two  circuits,  I  am  not  saying  that 
one  circuit  Avould  differ  witli  the  other  as  to  the  result.  I  mn  saying 
that  the  creation  of  two  circuits  would  be  an  invitation  to  every  client 
and  every  attoi-ney  to  seek  a  different  result  in  one  circuit  from  that 
Avliich  has  been  determined  in  the  other.  I  don't  see  how  you  can  escape 
that  likelihood.  That  has  two  effects:  First,  it  seems  to  me  that  it 
reduces  the  confidence  of  the  public  in  the  certainty  of  the  law  when, 
in  all  good  conr^cience.  an  attorney  may  sa.y  to  his  client,  "the  twelfth 
circuit  has  decided  this  point  in  this  way,  but  I  think  we  could  get  the 
ninth  circuit  to  go  the  other  way."  An  attorney  can  give  that  advice 
in  good  conscience.  But  this  is  not  in  the  interest  of  justice.  Whether 
the  twelfth  circuit  ultimately  agrees  M'ith  the  ninth  is  not  the  point. 
The  point  is  tliat  the  existence  of  the  two  circuits  is  an  invitation  to 
a  greater  caseload,  and  I  think  an  introduction  of  a  further  uncer- 
tainty in  the  law  as  it  is  applied  within  California. 

Therefore,  it  seems  to  me  tliere  is  a  strong  affirmative  thrust  for 
keeping  California  within  one  circuit. 

>     Xow.  let  me  answer  some  of  the  questions  that  have  been  raised 
about  that  and  some  of  the  objections. 

It  is  said  that  California  naturally  falls  into  two  parts.  I  think  that, 
in  a  geogi'aphical  sense,  that  is  so.  Of  course,  there  is  a  good  deal  of 
chauvinism  between  north  and  south  in  California,  but  it  is  largely 
in  a  jocular  vein,  I  think.  The  State  is  an  integral  unit.  It  is  tied 
together,  if  by  nothing  else,  by  the  transportation  of  the  surplus  water 
fi-om  northern  California  to  southern  California.  It  is  tied  tight 
together  by  its  university  system,  by  a  number  of  institutions  within 
the  State  and,  of  course,  by  the  institutions  of  government. 

Of  coui-se.  in  the  past  when  tlie  suggestion  has  been  made  that  the 
State  be  divided  in  two  there  has  been  a  substantial  public  outcry 
against  it.  So  I  don't  think  it  is  accurate  to  say  that  California  natu- 
rally falls  into  two  parts. 

Xext  it  is  said  that  the  caseload  in  California,  if  California  were 
a  single  circuit  of  its  own,  would  be  so  heavy  that  a  nine-judge  court 
would  not  be  able  to  serve  the  need;  and  therefore,  that  California 
should  not  be  a  single  circuit,  let  alone  combining  it  with  another  State 
or  States  to  make  a  new  circuit.  Tliat  answei-,  of  course,  is  irrelevant 
unless  one  accepts  the  premise  that  a  nine-judge  court  is  ''the  optimum 
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maximum,"  if  you  Avill  excuse  that  piirase.  One  can  see  that,  on  the 
general  principle  that  a  small  group  can  get  more  accomplished  in  a 
decisionmaking  role  than  a  large  group,  a  nine  person  court,  I  should 
say,  is  more  efficient  or  could  be  more  efficient.  But  I  think  to  say  that 
that  decides  that  California  should  not  be  a  circuit  of  its  own,  or  that 
California  should  be  divided,  places  too  much  emphasis  on  the  internal 
management  of  the  judicial  group  in  the  circuit. 

It  is  said  also  that  a  court  meeting  en  banc  is  too  large  if  the  size 
exceeds  nine.  I  think  that  argiunent  falls  on  two  grounds:  One,  that 
as  has  been  held,  I  understand,  in  the  second  circuit,  it  is  not  necessary 
that  all  judges  sitting  en  banc  hear  oral  argument,  but  only  that  all 
consider  the  written  briefs  and  record.  Therefore  the  spectre  of  more 
than  nine  judges  sitting  in  a  single  room  is  not  necessarily  a  part  of 
the  notion  that  too  large  a  number  would  be  sitting  en  banc. 

Second,  I  think  that,  if  the  en  banc  situation  is  something  that  is 
important  from  the  standpoint  of  being  a  part  of  the  judicial  process 
of  each  circuit,  the  way  to  cure  that  is  to  adopt  some  procedure  by 
which  less  than  all  of  the  active  circuit  court  judges  must  necessarily 
participate. 

jSIr.  Westpiial.  If  I  may  interrupt,  what  alternative  or  method 
would  you  suggest,  assuming  for  exa.mple  a  bench  of  just  15,  as  to 
a  method  by  which  vou  could  constitute  a  lesser  number  than  the  en 
banc  court  for 

]SIr.  Abel.  Here  let  me  sav  I  am  reactiuij  only  to  that  as  an  individ- 
ual  and  not  on  behalf  of  the  State  bar,  but  it  would  seem  quite  appro- 
priate to  me  to  say  that  the  seven  senior  judges  within  the  circuit 
would  be  those  who  would  sit  en  banc  and  their  opinion  would  have 
the  same  effect  as  an  en  banc  decision. 

Mr.  Westphal.  Don't  you  think  the  junior  judges  would  have  rather 
strong  feelings  about  that  ?  They  would  be  bound  by  an  en  banc  deci- 
sion, which  sets  the  law  of  the  circuit,  and  yet  they  would  have  no 
input  into  making  that  law  ? 

Mr.  Abel.  Well,  I  think  that 

]Mr.  Westphal.  That  seven-judge  panel  could  in  fact  represent  a 
minority  of  the  15-juclge  court. 

Mr.  Abel.  That  argument  is  one,  of  course,  that  can  be  made.  I 
think,  of  couree,  it  is  only  one  possibility.  It  could  be  that  the  entire 
panel  of  judges  in  the  circuit,  instead  of  picking  the  senioi"S,  would 
elect  their  own  judges  to  sit  en  banc. 

My  point  is  simply  that  it  doesn't  seem  to  me  a  final  answer  to  say 
that  15  judges  are  too  many  to  sit  en  banc.  I  think  that  can  be  wrestled 
with.  Then,  of  course,  it  is  also  true.  I  think,  that  if  you  make  the  en 
banc  picture  a  vital  turning  point  in  the  determination  of  how  you 
divide  the  circuit,  you  allow  the  tail  to  wag  the  dog. 

Mr.  Westphal.  Well,  I  think  that  is  a  very  serious  matter  of  con- 
cern. As  I  understand  some  of  the  testimonv  given  before  the  so-called 
Hruska  Commission  at  the  hearings  that  Avere  held  along  the  west 
coast — as  well  as  conversations  I  have  had  at  several  Xinth  Circuit 
conferences — there  has  been  a  feeling  that  the  Ninth  Circuit,  for  what- 
ever reasons,  has  not  held  enough  en  banc  hearings  in  order  to  resolve 
what  counsel  arc  contending  are  intracircuit  conflicts  in  decisions 
between  several  three-judge  panels.  Are  you  aware  of  this  criticism 
that  members  of  the  trial  bar  have  been  making-  ? 
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Mr.  Dreifus.  May  I  coininent  on  tliat  ? 
Mr.  Westpiial.  Please  do. 

Mr.  Dreifus.  After  that  comment  was  lieard,  a  number  of  en  banc 
liearings  were  scheduled  and  held.  I  knoAV  pei-sonall}^  of  several  held 
in  the  past  few  months.  I  know  Judge  Dmiiway  mentioned  that  a 
number  were  held  this  past  year. 

JMay  I  also  address  a  remark  to  this  question  of  less  than  the  whole 
number  of  active  circuit  members  being  designated  by  statute  to  be 
the  en  banc  court  for  purposes  of  making  decisions  which  have  en  banc 
effect  as  precedents.  The  fact  that  one  small  group  of  judges  out  of  a 
larger  number  are  designated  by  statute  in  any  judicial  system  to 
inake  a  decision  binding  upon  a  much  larger  number  is  a  fact  that  we 
live  with  every  day.  In  one  sense,  for  example,  the  Supreme  Court, 
when  it  overrules  the  settled  decisions  of  the  circuits,  is  in  effect  over- 
ruling decisions  by  over  100  judges.  So  you  have  a  superior  body  em- 
powered to  make  the  law  for  the  inferior  body.  The  one  trouble  is 
probably  the  tradition  that  circuit  judges  have  always  been  at  one 
level ;  Ave  have  never  had  a  situation  where,  in  our  circuit  courts  of  ap- 
peals, a  judge  has  been  both  sitting  at  one  level  and  also  had  the  power 
to  sit  at  another.  We  did  have  that,  traditionally,  at  one  time,  when 
a  Supreme  Court  Justice  could  sit  in  the  circuit  court  of  appeals.  I 
believe  that  was  true  when  they  vvere  first  created. 

This  is  not  an  insurmountable  theoretical  problem.  It  is  more  a 
human  type  of  problem. 

Mr.  Westphal.  I  will  accept,  JNIr.  Dreifus,  your  argmnent  that  the 
Supreme  Court  in  its  wisdom  may  overrule  a  legal  decision  that  has, 
in  fact,  been  held  by  perhaps  10  circuits.  When  the  Supreme  Court 
decides  in  favor  of  the  11th  circuit  which  has  expressed  a  contrary 
opinion,  however,  it  does  so  by  virtue  of  its  constitutional  authority  to 
do  so.  It  is  "supreme."'  But  when  you  are  dealing,  for  example,  with 
a  bench  of  15  circuit  judges,  those  15  are  equals,  and,  as  you  have  sug- 
gested, you  can  easily  run  into  legal,  theoretical,  philosophical,  and 
personal  problems.  I  think  they  are  problems  that  the  Congress  is 
necessarily  going  to  have  to  consider  as  it  evaluates  the  en  banc  func- 
tion of  a  court  of  appeals  as  part  of  this  overall  problem  that  we  are 
discussing  in  this  series  of  hearings. 

Mr.  Dreifus.  Yes,  I  would  like  to  point  out  that,  in  a  de  facto  sense, 
this  type  of  institution  already  exists  in  the  way  in  which  section  46  of 
title  28  operates.  There,  a  circuit  court  sits  with  its  panels  filled  with 
quite  a  number  of  visiting  judges  and  district  judges ;  thus  its  strength 
in  total  is  greater  than  its  strength  in  circuit  judges.  The  circuit  en 
banc  consists  only  of  certain  judges. 

IVIr.  Westphal.  Isn't  this,  in  turn,  one  of  the  things  that  many  mem- 
bers of  the  California  bar  have  objected  to,  this  practice  of  having  at 
least  one  district  judge  on  every  three- judge  panel  in  the  ninth  circuit? 
Mr.  Dreifus.  I  believe  the  objection  of  the  bar  is  more  to  the  lack 
of  certainty  and  stability,  to  the  extent  which  that  has  on  getting  a 
precedent  that  can  be  followed.  I  think  the  example  we  gave  in  our 
statement  of  the  California  Supreme  Court  is  apt.  There  you  have  a 
seven-judge  court  Mdiirh  has  the  time  to  control  any  possible  conflicts 
among  the  many  California  lower  courts.  The  way  the  circuits  oper- 
ate, and  the  way  the  Supreme  Court  is  now  organized,  unfortunately, 
the  Suprem.e  Court  does  not  have  the  time  to  do  that  with  regard  to 
panels  of  the  circuits. 
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jNIr.  WestpiIx\l.  I  think  we  have  both  interrupted  Mr.  Abel. 

:Mr.  Abel.  I  didn't  feel  that  I  had  been  interrupted,  but  I  do  have  a 
few  additional  comments. 

I  think  the  arguments  that  Judge  Duniway  refers  to  about  the 
l)urdens  of  travel  are  very  understandable,  and  I  think  they  undoubt- 
edly do  make  the  performance  of  a  court  of  appeals  judge  much  more 
difficult  than  if  the  circuits  were  less  widely  dispersed.  But  let  me 
point  out  that  the  Commission  proposal  puts  Alaska,  Hawaii,  and 
Guam  in  the  new  nintli  circuit  and  that  travel,  therefore,  is  just  as 
Guam,  and  the  twelfth  circuit  consisted  of  'Washington,  Oregon, 
great  within  the  new  ninth  circuit  as  it  is  with  the  old.  If.  however, 
the  new  ninth  circuit  consisted  of  (^ilifornia,  Arizona,  Hawaii,  and 
Idaho,  Montana,  Nevada,  and  Alaska,  at  least  the  burdens  of  travel 
would  be  spread  between  the  two  circuits. 

Now.  we  have  not  felt  it  would  be  appropriate  for  the  California 
State  Bar  to  suggest  a  circuit.  Our  main  point  is  that  we  see  serious 
defects,  not  in  the  public  interest,  involvecl  in  dividing  California  be- 
tween two  circuits.  However,  sim]i]y  lookiiig  at  the  filings,  and  af-sum- 
ing  that  you  are  not  limited  to  nine  judges  per  circuit,  a  circuit  con- 
sisting of  California,  Arizona,  Hawaii,  and  Guam  could  be  served 
by  a  panel  of  perhaps  12  judges.  Now,  as  I  say.  the  State  bar  has  not 
taken  a  position  on  that,  but  only  that  California  should  not  l^e 
divided.  But  a  mere  look  at  the  filings  tells  that  such  a  circuit  Avould 
not  be  of  unmanageable  size. 

I  think  that  concludes  my  direct  statement.  Mr.  Dreifus  may  have 
some  additional  comments. 

Mr.  Dreifus.  Yes,  I  do.  I  believe  the  central  and  important  con- 
cern we  have  is  the  great  change  in  the  nature  of  the  case  law  which 
is  now  preoccupying  tlie  courts — the  Federal  courts  particularly.  It 
is  not  just  a  case  of  the  Federal  courts  deciding  Federal  cases  and 
then,  in  diversity  of  citizenship  cases,  deciding  matters  of  State  law. 

xV  look  at  the  Federal  Supplement  and  the  Federal  Eeporter  in  the 
last  couple  of  years — comparing  just  in  pages  of  opinions  and  numbers 
of  headnotes,  the  kind  of  decisions  arid  the  kinds  of  cases  that  are  oc- 
cu]5ying  the  courts  now  as  compared  witli  20.  30,  or  40  years  ago — 
reveals  that  there  has  been  a  tremendous  expansion,  in  many  areas  of 
fi-overnmental  administration  and  evervdav  transactions  of  everv  kind. 
It  is  this  situation  to  which  we  address  ourselves.  I  wish  to  make  it 
ver\'  clear  that  neither  I,  nor  the  State  bar,  are  commenting  one  way 
or  another  on  whether  this  is  a  good  or  bad  development.  The  State 
and  the  State  institutions  really  have  become  a  partner,  if  you  will,  of 
the  Federal  Government  in  carrving  out  combined  State  and  Federal 
programs. 

It  tends  to  emasculate  the  State  of  California  as  a  viable  entity  to 
say  that  the  judicial  structure  shall  not  be  coincident  with  the  State 
itself.  That  is  very  important,  because  I  believe  Ave  have  to  face  tlie  fact 
that  the  Court  of  Appeals  in  many  aspects  of  Federal  law — and  strict 
questions  of  unconstitutionality  are  not  the  whole  story — in  many  as- 
pects of  the  kinds  of  cases  which  now  seem  to  be  routine,  the  Court  of 
Appeals  is  really  the  court  of  last  resort.  The  Supreme  Court,  with  the 
tremendous  area  of  jurisdiction  that  it  has  over  all  of  the  r>0  State 
courts,  the  case  law  of  the  circuits  and  other  courts,  simply  takes  very 
few  cases.  As  I  say,  these  are  not  just  constitutional  cases,  cases  chal- 
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lenging  the  constitutionality  of  statutes;  they  are  simply  mundane  in- 
terpretations of  regulations  that  fill  up  volumes  of  the  Federal  Regis- 
ter, some  of  vrliicli  are  an  inch  thick.  1  don't  know  exactl}'  hov*'  many 
cases  have  recently  gone  up  on  the  subject  of  interpretation  of  welfare 
regulations,  but  there  have  been  a  great  many  of  them. 

Sh:  Westphal.  Will  you  yield  for  a  question  at  that  point,  Mr. 
Dreif  us  ? 

Mr.  Ureifus.  Yes. 

Mr.  Westphal.  Let's  assume  you  represent  among  your  clientele 
a  corporation  engaged  in  the  manufacturing  business  and  it  has  one 
plant  in  San  Diego  and  another  plant  in  Fresno.  That  manufacturer 
is  subject  to  the  OSHA  regulations  on  occupational  health  and  safety. 
Today  it  would  be  possible  to  have  a  decision  in  the  Federal  court  in 
San  Diego  applying  those  OHSA  regulations  to  the  operation  of 
your  client  in  San  Diego  and  to  have  a  dilferent  interpretation  or 
decision  in  the  Federal  court  in  Fresno,  applying  to  the  same  manu- 
facturer, and  to  substantially  the  same  type  of  a  physical  plant  and 
piece  of  machinery.  You  do  concede  that  is  possible,  do  you  notl' 

jMr.  DplEifus.  Yes. 

]\Ir.  Westphal.  Now,  today,  you  would  resolve  that  conflict  by  ap- 
pealing both  of  those  decisions  to  the  Ninth  Circuit  Court  of  Ap- 
peals, would  you  not  i 

Mr.  Dreifus.  That  is  true. 

Mr.  Westphal.  Under  the  recommendation  of  the  Hruska  Com- 
mission for  the  creation  of  a  new  tw^elfth  circuit  and  realignment  of 
what  is  left  into  the  ninth  circuit,  those  two  decisions  would  be  in  dif- 
ferent circuits,  would  they  not  i 

Mr.  Dreifus.  That  is  true. 

Mr.  Westphal.  Assuming  the  same  kind  of  conflict  in  the  decisions, 
in  the  interpretation  and  application  of  an  OHSA  regulation,  you 
would  appeal  the  southern  district  decision  to  the  new  twelfth  circuit 
and  the  decision  from  tlie  eastern  division,  Fresno,  to  the  new  ninth  cir- 
cuit, would  you  not  ? 

Mr.  Dreictjs.  That  is  true.  _ 

Mr.  Westphal.  Conceivably  each  of  those  two  circuits  could  affirm, 
and  you  would  have  a  conflict,  not  only  between  the  two  circuits,  but 
a  conflict  for  your  client  who  is  manufacturing  and  engaging  in  busi- 
ness for  both  of  the  circuits. 

Mr.  Dreifus.  Yes,  sir,  that  is  true. 

Mr.  Westphal.  Under  the  existing  procedure  your  only  recourse 
would  be  to  appeal  those  decisions  to  the  U.S.  Supreme  Court,  and  you 
would  have  to  proceed  by  certiorari,  claiming  a  conflict  of  opinion 
between  the  several  circuits,  would  you  not  ? 

iSIr.  Dreifus.  That  is  right, 

Mr.  Westphal.  So  that  ivally,  in  this  hypothetical  situation  that  I 
have  just  created,  what  becomes  important  for  your  client,  the  manu- 
facturer, and  important  to  you  as  his  attorney  is  that  you  have  a  means 
of  resolving  the  conflict,  not  so  much  between  the  two  circuits,  but  be- 
tween the  southern  district  and  the  eastern  district  where  that  con- 
flict originated.  Isn't  that  true  ? 

]Mr.  Dreifus.  Yes ;  that  is  true. 
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Mr.  Westpiial.  So  that  fundamental  to  a  question  of  realignment, 
as  it  affects  the  practice  of  law  and  the  doing  of  business  in  the  State 
of  California,  is  the  idea  that  the  Congress  provide  a  mechanism 
through  which  such  a  conflict  can  be  resolved,  preferably  at  the  first 
appellate  level  beyond  the  southern  and  eastern  districts,  rather  than 
at  the  highest  level  here  in  Washington  in  the  Supreme  Court,  where 
you  can  only  be  heard  if  that  court  grants  a  writ  of  certiorari.  Isn't 
that  what  we  are  really  talking  about  ? 

Mr.  Dreifus.  Yes,  sir. 

Mr.  "VVestphal.  That  is  the  real  concern  of  the  practicing  lawyers 
in  California  if  the  State  of  California  were  split  between  two  differ- 
ent circuits,  isn't  it? 

]Mr.  Dreifus.  Sir,  there  is  a  little  more  to  it  than  that.  I  don't  prac- 
tice in  the  OSHA  area,  but  my  understanding  is  that  in  California 
OSHA  is  administered  by  a  statewide  organization.  Even  if  you  had 
the  jurisdictional  and  procedural  machinery  that  you  have  described, 
you  would  still  be  faced  with  this  result :  You  would  have  a  decision 
which  is  precedent  in  one  circuit  in  California  but  not  necessarily  pre- 
cedent in  the  other  circuit. 

Mr.  Westphal.  All  right. 

Mr.  Dreifus.  Then,  while  one  client  may  be  bound  as  a  matter  of 
estoppel  or  res  judicata  on  this  issue,  you  would  have  confusion  be- 
cause you  would  have  a  rule  applicable  in  two  districts  of  the  State 
which  is  not  necessarily  applicable  to  other  employers  and  not  neces- 
sarily going  to  be  carried  out  by  the  administrative  people  who  have 
carried  it  out  in  the  other  two  districts. 

Mr,  Westphal.  Wliat  you  are  suggesting  is  that,  in  addition  to 
having  a  mechanism  for  the  resolution  of  a  conflict,  that  mechanism 
must  also  include  a  precedent  setting  procedure  so  that  the  conflict 
which  is  resolved  will  be  a  precedent  that  any  one  of  the  four  district 
coui-ts  in  the  State  of  California  will  have  to  follow  ? 

Mr.  Dreifus.  Yes,  sir. 

Mr.  Abel.  If  I  may  interject  here,  just  in  that  context,  you  could 
carry  that  scenario  one  step  further.  Assimie  that  there  is  this  OSHA 
decision  in  the  southern  district.  Let's  assume  now  that  the  State  has 
been  divided  into  two  circuits  and  the  same  question  arises  in  the 
northern  district.  The  (question  is:  Does  the  litigant  appeal  in  the 
northern  district,  knowing  that  the  appeal  that  has  come  out  of  the 
southern  district  to  the  new  twelfth  circuit  has  come  out  in  a  certain 
way  ?  The  answer  is,  I  think,  that  almost  inevitably  the  party  affected 
in  the  northern  district,  even  Imowing  that  the  appeal  coming-  up  in  the 
twelfth  circuit  from  the  southern  district  has  gone  one  way,  may  have 
the  hope  and  the  expectation  that  he  can  somehow  persuade  the  court  of 
appeals  in  the  new  ninth  circuit  to  go  the  other  way.  In  other  words — 
and  I  want  to  make  this  point  again — dividing  the  State  for  this 
purpose  is  very  likely  to  increase  the  caseload  as  well  as  the  uncertainty 
in  the  minds  of  the  public  as  to  what  the  law  is. 

Mr.  Westphal.  If  Mr.  Dreifus,  I  were  not  only  able  to  resolve 
the  conflict  in  the  first  tM'o  cases,  but  also  able  to  make  that  resolution 
of  the  conflict  a  binding  precedent  on  all  four  of  the  California  district 
courts,  then  your  problem  would  not  exist  ? 

Mr.  Abel.  That  is  true. 
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Mr.  Wesithal.  This  statement  which  has  been  received  in  the  rec- 
ord, reflecting  the  official  views  of  the  organized  State  Bar  of  Califor- 
nia, was  a  statement  that  was  developed  by  that  bar  in  May  19Ti.  I 
take  it  that  tliis  was  during  the  period  of  time  that  your  predecessor, 
jSIr.  Seth  Hufstedler  was  president  of  the  State  bar  ? 

Mr.  Abel.  That  is  correct.  I  was  a  member  of  the  board  at  that  time. 

Mr.  Westphal.  Now.  I  had  the  opportunity  to  read  that  statement 
shortly  after  it  w\as  first  issued  and  to  discuss  it  with  Mr.  Hufstedler, 
and  I  recall  at  that  time  that  I  was  kind  of  chiding  Mr.  Hufstedler 
that,  wliile  the  State  bar  had  done  an  excellent  job  of  stating  its  op- 
position to  the  recommendations  of  the  Hniska  Commission,  it  had 
really  not  come  forward  with  any  viable  alternative  which  it  woidd 
have  the  Congress  considei-. 

Now,  in  your  testimony  here  today — and  I  take  it  you  offer  it  only 
as  your  }>ei'sonal  suggestion  and  not  as  an  official  suggestion  of  the 
State  bar — you  have  stated  that  you  feel  that  a  circuit  composed  of 
California  as  an  entity,  Arizona,  Hawaii,  and  Guam,  with  approxi- 
mately r2  judges  is  a  viable  alternative  to  that  suggested  by  the 
Hruska  Commission? 

Mr.  Abei^.  That  is  correct. 

Mr.  "Westphal.  TNHiat  reaction  do  you  think  such  a  change  would 
draw  from  members  of  the  Nevada  Bar,  who  would  then  be  in  the 
other  circuit?  The  principal  place  for  holding  court,  I  assume  would 
either  be  Portland  or  Seattle.  I  wonder  what  reaction  we'd  draw  if  a 
Las  Vegas  lawyer  or  a  Reno  lawyer  had  to  travel  to  Portland  or  Seattle 
rather  than  San  Francisco?  Is  your  suggestion  a  viable  one  taking 
into  account  that  problem  ? 

Mr.  Abel.  Of  course,  that  would  be  a  negative  to  that  possibility. 
However,  without  knowing  the  number  of  filings  out  of  Las  Vegas, 
I  would  be  loath  to  say  that  that  would  be  a  crucial  factor.  Someone's 
ox  has  to  be  gored  by  any  change  of  circimistances. 

Mr.  Westphal.  I  think  that  is  a  pretty  good  way  of  characterizing 
the  problem  that  both  the  Hruska  Commission  and  Congress  is  going 
to  have  to  face  here.  It  will  be  a  question  of  selecting  the  ox  and  deter- 
mining just  how  badly  you  are  going  to  gore  it. 

In  1974,  125  appeals  to  the  ninth  circuit  originated  from  the  State 
of  Nevada.  If  we  are  looking  for  a  small  level  of  appeals  as  the  critical 
factor  in  determining  which  ox  we  are  going  to  select,  then  we  would 
have  to  look  at  Hawaii,  Montana,  Idaho,  and  Alaska  and  say,  "since 
their  ox  is  smaller  than  any  other  ox,  we  will  select  them  for  the 
goring."'  That  doesn't  seem  to  be  a  particularly  satisfying  way  of  ar- 
riving at  a  solution  to  a  real  tough  problem, 

Mr.  Abel.  Of  course,  I  personally  tend  to  sympathize  with  the  un- 
derdog. That  may  sound  a  little  odd  comino-  from  a  Californian,  but 
the  fact  is  that  I  think  some  attention  should  be  given  to  the  needs  of 
States  with  the  smaller  number  of  filings,  perhaps  by  making  it  easier 
for  them  to  enable  litigants  to  travel  to  court  at  Government  expense. 
Now,  Judge  Duniway  has  mentioned  that  the  ninth  circuit  court  con- 
siders it  important  to  take  the  court  where  the  litigants  are.  I  think 
that  is  essentially  a  good  idea,  but  I  don't  think  it  is  the  only  solution, 
and  perhaps  some  attention  by  Congress  to  the  possibility  of  bringing 
the  litigants  to  the  court  of  appeals  would  be  appropriate.  That  would 
involve  machinery,  of  course,  but  again  it  would  be  a  matter  of  weigh- 
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ing  in  the  balance  on  the  one  hand  the  efficiency  of  the  operation  of 
the  court  and  on  the  other  the  advantage  to  the  litigants  to  have  the 
court  come  to  them. 

Senator  Burdick.  IVliat  do  you  think  the  State  Bar  of  Montana 
would  say  about  taking  all  their  cases  to  California  ? 

Mr.  Abel.  Well,  I  have  never  known  of  anyone  who  didn't  like 
to  come  to  San  Francisco,  Mr.  Chairman. 

Senator  Burdick.  I  think  vou  would  have  some  real  opposition  to 
that. 

JVIr.  Westphal.  Let  me  pose  another  question,  Mr.  Abel. 

If  one  were  to  look  at  a  map — and  if  one  were  given  a  free  license  to 
do  whatever  type  of  gerrymandering  he  might  want  to  do — looking 
at  the  statistics  that  are  involved,  one  could  come  up  with  the  possi- 
bility of  taking  the  State  of  Arizona  with  its  260  filings  and  aligning  it 
into  the  tenth  circuit  in  which  it  would  have  more  geographical  con- 
gruity  with  its  new  States  than  it  now  has  under  some  of  the  suggested 
gerrymandered  alternatives  for  the  ninth  cii'cuit. 

V♦^lat  views  do  you  have  about  the  possibility  of  Arizona  being  de- 
tached from  the  ninth  circuit  and  aligned  with  the  tenth  circuit  ? 

Mr.  Abel.  Vv'ell,  I  speak  very  hesitantly  about  Arizona.  I  suppose 
one  problem  would  be  the  question  of  what,  then,  would  be  the  law  of 
the  circuit  as  applied  to  Arizona  after  it  became  a  part  of  the  tenth  cir- 
cuit. That  is  to  say,  would  decisions  of  the  ninth  circuit,  antedating  the 
date  of  the  transfer,  be  binding  on  the  district  courts  of  Arizona,  or 
would  decisions  of  the  tenth  circuit,  antedating  the  transfer,  be  bind- 
ing? I  don't  know  what  the  resolution  of  that  is.  Perhaps  Mr.  Dreifus 
has  a  comment  on  that. 

]Mr.  Westpiial.  Assuming  that  to  the  extent  that  those  two  circuits 
are  applying  Federal  law,  they  apply  that  Federal  law  differently,  and 
assuming  that  the  U.S.  Supreme  Court  has  not  attempted  to  resolve 
that  intercircuit  conflict  where  does  that  leave  an  Arizona  lawyer  and 
his  client?  Of  course,  without  making  a  stud}',  one  would  not  know 
how  many  instances  there  would  be  in  which  an  Arizona  lawyer  would 
be  confronted  with  the  possibility  that  the  law  of  the  tenth  circuit  is 
different  from  the  law^  of  the  ninth  circuit  with  respect  to  any  one 
single  issue  of  Federal  law.  But  the  advantage  of  moving  Arizona  is 
that  then,  if  California  is  to  be  kept  in  part  as  an  entity,  one  could  ad- 
here Nevada  to  it  and  you  wouldn't  have  this  problem  that  I  posed 
briefly  with  respect  to  the  Nevada  people.  One  could  align,  for  ex- 
ample, a  State  like  Plawaii  with  55  appeals  to  California  and  that 
might  well  be  better  statistically  than  aligning  a  State  like  Arizona 
with  some  260  appeals.  It  may  well  be  true  that  we  are  really  talking 
about  oxen  being  gored,  but  there  are  an  infinite  number  of  factors 
Congress  will  have  to  consider  in  trying  to  resolve  the  problems  that 
are  presented  to  it. 

^Ir.  Abel.  Of  course,  the  fact  is  that  looking  at  it  from  the  stand- 
point of  total  number  of  filings  in  the  circuit,  the  number  would  be  less 
in  the  new  ninth  circuit,  and  therefore,  more  manageable,  if  Ari- 
zona were  allocated  to  the  tenth  circuit  and  Nevada  retained  in  the 
ninth,  simply  because  the  Arizona  filings  have  historically  been  much 
greater  in  nmnber  than  those  of  Nevada. 

I  am  not  used  to  dealing  in  sweeping  geographical  alignments  of  tliis 
sort.  You  will  have  to  excuse  me  if  I  have  only  the  most  tentative  views 
about  such  matters. 
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Mr.  Westpiial.  I  don't  think  the  Congress  is  used  to  it  either.  It 
hasn't  been  done  since  1927. 

Senator  Burdick.  I  was  talking  to  some  raih'oad  people  about  freight 
rates.  They  said  that  once  you  change  the  rate  in  one  particuhir  area  it 
is  like  a  tablecloth  when  you  pull  one  corner;  you  wrinkle  the  whole 
tablecloth. 

Mr.  Dreifus.  I  don/t  know  about  the  other  States,  but  I  have  recently 
had  some  contact  with  a  lawyer  in  Guam.  They  have  a  commendable 
court  system,  and  I  have  discovered  that  they  have  copied  it  from 
California.  Such  a  similarity  of  State  law  might  also  be  a  factor  that 
would  be  taken  into  account,  as  well  as  travel  arrangements  and  other 
things  of  that  nature. 

Mr.  Westpiial.  I  believe  that  is  all  the  questions  I  have,  ]\Ir.  Chair- 
man. 

Senator  Burdick.  Thank  you. 

We  will  be  in  recess  until  10  o'clock  tomorrow  morning. 

[Whereupon,  at  12  :25  p.m.,  the  subcommittee  was  adjourned,  to  re- 
convene on  Wednesday,  October  2, 1974,  at  10  a.m.] 
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WEDNESDAY,    OCTOBER  2,    1974 

U.S.  Senate, 
Subcommittee  ox  I3ipijom::mexts  ix  Judiclvi^  Macpiixery, 

OF  THE  Committee  ox  the  Judiciary, 

Washington^  D.C. 
The  subcommittee  met,  pursuant  to  recess,  at  10  :05  o'clock  a.m.,  in 
I'oom  457,  Russell  Senate  Office  Building,  Senator  Quentin  N.  Burclick 
(chairman  of  the  subcommittee)  presiding. 
Present:  Senator  Burdick  (presiding). 

Also  present :  William  P.  Westphal,  chief  comisel ;  William  J.  Wel- 
ler,  deputy  counsel,  and  Kathryn  Coulter,  chief  clerk. 

Senator  Bukdick.  This  is  the  fifth  day  of  hearings  on  geographical 
realignments.  We  are  dealing  this  week  with  the  ninth  circuit. 

Our  first  witness  this  morning  will  be  my  colleague,  the  Honorable 
Paul  Famiin. 

STATEMENT  OF  HON.  PAUL  J.  FANNIN,  A  UNITED  STATES  SENATOR 

FROM  THE  STATE  OF  ARIZONA 

Senator  Fannix.  Thank  you,  Mr.  Chairman,  for  this  opportunity 
of  appearing  before  the  subcommittee  this  mornmg  on  behalf  of  my 
State  of  Arizona.  I  asked  to  appear  before  you  because  of  various  pro- 
posals relating  to  the  realignment  of  the  ninth  circuit  as  it  affects  Ari- 
zona. Mr,  Stanley  G.  Feldman,  President  of  the  State  Bar  of  Arizona, 
submitted  a  letter  resolution  to  me  which  I  would  like  to  place  in 
the  record. 

Senator  Buedick.  It  will  be  received,  without  objection. 
[Copy  of  letter  referred  to  follows :] 

State  Bar  of  Arizona, 
Office  of  the  President,  Stanlet  G.  Feldman, 

Phoenix,  Ariz.,  Septembei'  13, 1974- 
Hon.  Paul  Fannin, 
U.S.  Senate, 
Washington,  D.G. 

Dear  Sir  :  I  understand  that  a  Senate  subcommittee  will  soon  liold  hearings 
regarding  the  various  proposals  to  divide  the  Ninth  Circuit. 

The  Board  of  Governors  of  the  State  Bar  of  Arizona  has  discussed  these  pro- 
posals and  has  asked  me  to  convey  to  you  the  opposition  of  the  Arizona  Bar  to 
any  proposal  which  would  have  the  effect  of  putting  Arizona  and  California  in 
different  circuits. 

Our  opposition  is  based  upon  legal  tradition  and  history  and,  more  impor- 
tantly, upon  present  day  facts  and  circumstances.  For  instance,  the  gi-eat  majority 
of  Arizona  commercial  and  legal  business  is  transacted  with  California.  Recent 
surveys  have  shown  that  traffic  between  Arizona  and  California  exceeds  that 
between  Arizona  and  any  other  state.  In  short,  Arizona's  legal,  commercial  and 
social  ties  are  closer  to  California  than  to  any  other  state.  Lawyers  and  judges 
in  both  Arizona  and  California  are  used  to  considering  these  factors. 
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To  put  Arizona  in  a  circuit  witla  other  states  would  be  to  put  our  people,  our 
business  community  and  our  legal  community  in  a  position  where  they  would 
have  to  deal  with  .iudges -familiar  with  neither  Arizona  law  nor  with  the  com- 
mercial, legal  and  historical  background  of  this  region.  The  Board  of  Governors 
feels  that  this  would  be  most  disadvantageous,  not  only  to  the  bar  but  to  the  en- 
tire commercial  community. 

I  would  appreciate  your  doing  whatever  you  think  appropriate  to  convey  our 

I)osition  to  the  appropriate  Senate  subcomauittees,  and  thank  you  in  advance  for 

any  helj)  which  you  can  give  us. 

Yours  truly, 

Stanley  G.  Feldman. 

Senator  Fannin.  In  essence,  the  State  Bar  of  Arizona  is  totally 
opposed  to  any  proposal  which  would  have  the  effect  of  putting  Ari- 
zona and  California  in  different  circuits. 

It  is  my  understanding  that  there  is  a  serious  problem  facing  the 
ninth  circuit.  This  circuit  now  handles  more  cases  than  any  other  ex- 
cept the  fifth.  On  December  18,  1973,  the  Commission  on  Kevision  of 
the  Federal  Court  Appellate  System  submitted  its  report.  The  Com- 
mission considered  a  numljer  of  proposals  regarding  the  ninth  circuit, 
with  which  you  are  familiar.  The  Commission  recommended  that  the 
circuit  be  divided  into  two  separate  circuits,  the  ninth  and  a  newly 
created  twelfth.  California  would  be  divided  in  half  with  the  southern 
and  central  districts  being  joined  with  Arizona  and  Nevada  to  con- 
stitute the  new  twelfth,  and  the  northern  and  eastern  districts  of 
California  would  be  incorporated  with  Alaska,  Washington,  Oregon, 
Idaho,  Montana,  Hawaii  and  Guam  into  a  new  ninth. 

Chairman  Burdick,  on  February  7,  1974,  introduced  Senate  Bills 
2988,  2989,  and  2990  whicli  contained  the  recommendation  and  alterna- 
tives offered  by  the  Commission  with  respect  to  the  ninth  circuit. 

The  Commission  also  considered  other  proposals.  One  sponsored  by 
Judge  Kilkenny  would  have  the  effect  of  dividing  the  present  ninth 
circuit  into  two  divisions,  northern  and  southern.  The  southern  divi- 
sion would  consist  of  the  central  and  southern  districts  of  California 
and  Arizona,  The  northern  division  would  contain  the  remainder  of 
the  present  ninth  circuit.  Another  proposal  would  leave  the  ninth  cir- 
cuit as  is  and  merely  increase  the  nmnber  of  authorized  judges. 

Each  of  these  three  proposals  has  its  adherents  and  I  suppose  Ari- 
zona could  live  with  any  one  of  them.  However,  a  fourth  proposal  con- 
sidered by  the  Commission  would  realign  tlie  ninth  circuit  as  follows : 
California,  Nevada,  Hawaii,  and  Guam  would  constitute  one  circuit ; 
Arizona  would  be  shifted  to  the  tenth ;  and  a  separate  circuit  would  be 
created  consisting  of  Alaska,  Washingion,  Oregon,  Idaho,  and  Mon- 
tana. The  Commission  rejected  this  plan  as  totally  unworkable. 

The  Commission  reported  that  California  by  itself  generates  two- 
thirds  of  the  caseload  of  the  present  ninth  circuit.  Of  2,316  filings  in 
the  ninth  circuit  in  fiscal  1973,  California  accounted  for  1,543.  On  the 
other  hand,  Arizona  filings  in  the  ninth  circuit  in  1973  constituted  234 
cases,  or  approximately  10  percent  of  the  total.  S]:>litting  Arizona  off 
from  California  would  not  resolve  the  problem.  The  Commission  in 
rejecting  the  proposal  to  place  Arizona  in  the  tenth  circuit  states  as 
follows,  and  I  quote : 

...  To  shift  Arizona  into  the  Tenth  Circuit  would  violate  the  principle  of 
marginal  interference.  It  would  involve  moving  a  state  into  a  different,  existing 
circuit  in  the  face  of  vigorous,  reasoned  objections  concerning  the  impact  of 
such  a  move.  Relocation  would  take  from  the  bench  and  bar  at  least  some  of  the 
law  now  familiar  to  them.  We  have  also  heard  extensively  testimony  abont 
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t.e    close   economic,    -^ial .  =vnd   1^  n  s  ^  -  n    S^^ 
Arizona  and  the  more  imutedn^^^^^^^^^^  Moreover   opposSon  to  such  a  plan  has 
Tenth  a.x.uit  with    te  seat ^^  Finally' 'as  we  develop  more  fully 

Te^w    a   separate   S-cult   for   the   five   northwestern   states   does   not   appear 
justified  or  desirable  at  this  tune i         a    • 

Afv   ri^iM-m-n   I  ?m  sure  this  subcoininiUcc  is  aware  that  Arizona 
is  boVh  «p^^^^  and  coininercially  bonml  to.  Cahf orma.  Many 

of  oil-  Stat^  adopted  from  California   Both  logic  and 

sHtTsticsXnld  pr^^^^^        Arizona  from  insertion  into  the  tenth  circuit 

tirChSrman  I  appreciate  very  much  this  opportunity  to  present 

uiv  views.  ,  ,  J.-        o 

'SCTator  BrBuicK.  Could  I  ask  one  or  two  questions ! 

InSlm'SSi-'h/otcr  words,  Arizona  would  like  to  reniain 

there 't 

Senalor  I^^S^  ^Vou  realize  what  the  workload  is  with  all  of 
C^difoniia  a^id  Arizona-that  we  would  have  to  have  between  20 

"Sen2r^^?^ix.  Mr.  Chairn.anapproxiinat.ly  10  percent  of  the 

total  cac^-load  is  from  Arizona.  So  this.  I  don't  think,  would- 

Senator  B™ick.  I  wonder  why  people  from  Arizona  would  oppose 

'  '^;^':::^wi!ll^  t^nk  there  would  be  the  opposition 
to  soShex^^  that  there  would  be  to  taking  us  out  ot  the 

''"Senatoi- BvKDiCK.  Do  you  believe  the  bar  would  have  less  objection 
to  a  unit  consisting  of  southern  California  fnd  Arizona : 

Senator  Faxnin.  Mv  personal  opinion  would  be  tliat  that  wouirl  De 
IPSSobiectionable.AVo/ild  that  be  another  circuit?  .        ,;,.,,,;f^' 

Senator  BuRracx.  We  would  -ive  one  new  circuit  the  'ninth  circuit 
name   iS,  bXnew  circuits  to^  would  be  the  old  nmt  i  circuit. 

Senator  Fanntx.  Of  course,!  do  feel,  Mr.  Chairman,  that  theu 
.vould  be  lesrobiection  to  that  than  to  breaking  Arizona  away  fron, 

"^  s!^;;S^S^Sxc!f  ^here  has  been  some  testimony,  whicli  has  sug^ 
o-ested  that  .^u  get  vour  maximum  from  the  iudges  at  the  number 
uine    As  >^u  increase  judges  from  number  nine  on  up  you  get  less 

'^S^S  F4NT.IX.  I  understand,  Mr.  Chairman,  but  the  total  case- 
lo^fwIS/^t  be  increased  by  10  percent  if  Anzon.  ^^^ 
the  ninth  circuit,  and.  of  course,  we  are  ]ust  across  tl^^\^«i^^f|^ /^^^^^^ 
California.  The  borders  are  together  for  many,  many  miles,  and  .on 
do  have  both  economically  and  otherwise  a  very  close  connection  be- 
tween Arizona  and  southern  California.  ^^rnino-  i^ 
Senator  Brnmciv.  AVhat  vou  are  trying  to  convey  this  moinmg  s 
that  your  bar  has  indicated  its  belief  that  this  is  no  way  to  improve 

the  tenth  circuit.  ,r    /^i    • 

Seua^orFAXXTV.  That  is  correct,  ISIr.  Chairman.     ^         ,      , 
Sea  or  Blkbi?!  .  I  have  read  the  letter  from  the  State  bar  s  pi^si- 
dent    St?anlev  Feldman.  He  says  the  board  of  governors  had  studied 
t^e  proposals  and  so  forth.  Do  you  know  if  tlmt  has  ever  ^-^^  ra  ifi 
bv  a  meetino-  of  the  State  bar,  or  is  this  just  the  view  of  the  boaid 


of  governors? 


240 

Senator  Faxxix.  The  board  of  governors,  as  I  understand.  I  do 
]vnow  from  my  OAvn  personal  observation  that  there  seems  to  be  agree- 
]nent,  and  I  have  never  known  it  to  be  expressed  otherwise  than  with 
the  position  that  the  State  bar  takes. 

Senator  Burdick.  In  other  words,  it  doesn't  mean  that  has  been 
approved  by  the  State  bar  itself  ? 

Senator  Faxxix.  I  do  know  from  the  information  I  have  received 
that  there  is  a  consensus,  I  would  say,  for  this. 

Senator  Burdick,  I  see. 

Thank  you,  Senator,  ver}^  much. 

Senator  Faxxix,  Thank  you,  Mr.  Chairman, 

Senator  Burdick,  The  next  witness  is  Mr.  Francis  Kirkham,  an 
attorney  at  law  from  San  Francisco  and  a  member  of  the  Kevision 
Commission,  Mr,  KirJdiam,  we  are  pleased  to  have  you  with  us  this 
morning.  Please  proceed  to  present  your  case  in  any  manner  you  wish. 

STATEMENT   OF  FRANCIS  R.  KIRKHAM,  ATTORNEY  AT  LAW, 

SAN  FRANCISCO,  CALIF. 

Mr.  KiRKiiAM.  Thank  you,  Mr.  Chairman.  I  am  pleased  to  have 
the  opportunity  to  appear  at  these  hearings.  While  I  cannot  entirely 
divorce  my  comments  from  mv  experience  for  40  years  as  a  prac- 
tioner  m  the  ninth  circuit,  I  do  feel  that  I  should  try  to  speak  today 
as  a  member  of  the  Commission,  drawing  upon  the  evidence  which 
has  been  submitted  to  us. 

As  you  know,  Mr,  Chairman,  the  Commission's  recommendalions 
were  preceded  bv  hearings  held  in  four  cities  of  the  ninth  circuit : 
Seattle,  Portland,  San  Francisco,  and  Los  Angeles,  The  most  striking 
aspect  of  these  hearings  was  the  virtual  unanimity  of  the  witnesses  in 
expressing  serious  dissatisfaction  with  the  situation  in  the  ninth  cir- 
cuit ;  others  proposed  circuit  realignment ;  and  the  proponents  of  new 
are  needed  to  solve  the  problems  "faced  bv  the  court.  They  disagreed, 
to  be  sure,  on  the  nature  of  the  most  desirable  structural  changes,'Some 
preferred  creation  of  geographical  divisions  within  the  existing  cir- 
cuit ;  others  proposed  circuit  realigimient ;  and  the  proponents  of  new 
circuits  differed  as  to  where  best  to  mark  their  boundaries.  Since  the 
publication  of  our  report,  the  Board  of  Governors  of  the  State  Bar  of 
Cahf ornia_  has  adopted  a  report  opposing  new  circuits  which  would 
divide  California,  It  is  unlikely  that  unanimitv  of  views  as  to  the  best 
solution  will  ever  be  reached  among  the  bench  and  bar  of  an  area  as 
vast  and  varied  as  that  comprising  the  ninth  circuit:  from  Alaska  to 
Arizona,  and  from  the  islands  of  the  Pacific  to  tlie  Dakotas.  But  above 
all,  it  seems  to  me,  the  evidence  before  us  demonstrates  that  we  must 
not  let  a  lack  of  unanimity  as  to  the  preferred  solution  result  in  a 
continuation  of  the  status  quo.  Two  local  bar  associations  in  California 
have  already  suggested  that  any  change  be  postponed  pending  further 
study.  This  is  a  familiar  gambit  and,  I  submit,  an  intolerable  suo-o;es- 
tion  m  the  light  of  the  testimony  received  bv  the  Commission,  Let  nie, 
therefore,  emphasize  at  the  outset  the  need  for  a  change  before  dis- 
cussing the  proposed  solution. 

The  first  hard  unalterable  fact  is  the  caseload  with  which  the  circuit 
must  deal.  In  fiscal  1973,  2,316  cases  were  filed.  In  fiscal  1974,  as  our 
executive  director  told  this  committee  last  week,  this  number  increased 
to  2,695— an  increase  of  more  than  16  percent:  three  times  the  rate  of 
growth  for  the  country  as  a  whole. 
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The  most  serious  consequence  of  the  i^resent  situation  in  the  ninth 
circuit  is  delay  in  the  disposition  of  cases,  especially  ci^dl  cases.  In 
the  siunmer  of  1973  the  Judicial  Conference  of  the  Nnith  Circuit 
passed  a  resolution : 

Resolved,  That  the  Judicial  Conference  of  the  Ninth  Circuit  expresses  its  con- 
cern over  the  delay  in  disposition  of  civil  appeals  in  the  Circuit  and  urges  the 
Commi'ision  for  reform  of  the  Federal  Appellate  Court  system  to  complete  its 
'Studies  and  recommendations  with  respect  to  the  Ninth  Circuit  under  the  pro- 
visions of  Public  Law  92-4S9  at  the  earliest  possible  date. 

At  the  Commission's  hearings,  witness  after  witness  expressed  con- 
cern over  delays  in  the  disposition  of  civil  cases — ^delays  often 
approaching  or  exceeding  2  years  at  the  appellate  level. 

The  Administrative  Office  reported  that,  as  of  June  30,  19  <  4,  there 
was  a  total  of  291  cases  under  submission  for  more  than  3  months  in 
the  countrv  as  a  whole.  j\Iore  than  20  percent  of  these  were  m  the 
ninth  circuit.  Further,  of  the  total  cases  under  submission  for  more 
than  9  months,  over  40  percent  were  in  the  ninth  circuit.  These  fig-iires, 
of  course,  represent  only  the  time  litigants  must  wait  for  a  decision 
after  a  case  has  been  argued  or  submitted.  The  additional  delay  m 
the  ninth  circuit  in  civil  cases  between  the  filing  of  bnets  and  the 
calendaring  of  a  case  for  argument  or  submission  is  also  a  matter  or 
serious  concern.  One  witness  before  the  Commission  pointed  out  that 
he  had  to  wait  a  vear  and  a  half  after  the  last  brief  was  filed  before 
his  case  was  called  for  argument;  that  he  virtually  had  to  relearn  the 
case  because  of  the  lapse  of  time.  Indeed,  the  ninth  circuit  now  sends 
out  a  form  letter  at  the  time  comisel  are  advised  that  a  case^  has'^been 
calendared  for  oral  argmnent,  inviting  the  parties  to  submit  any  ^  rele- 
vant decisions  rendered  since  the  filing  of  a  party's  last  briet     it  is 
not  a  happv  circumstance  that  a  case  may  have  to  be  researched  anew 
because  of  delays  between  briefing  and  argiunent.  i    i      -    .i 

Ajiother  problem  related  to  the  inordinate  caseload,  and  also  to  the 
vast  o-eographic  extent,  of  the  ninth  circuit  is  the  problem  the  court 
has  hlid  in  trying— rather  unsuccessfully  according  to  the  testimony 
before  the  Co'mmission— to  maintain  a  consistent  law  withm  the  cir- 
cuit. Onlv  the  other  day  I  learned  that  two  decisions  by  different  panels 
of  the  court,  one  in  Los  Angeles  and  one  in  San  Francisco,  had  come 
down  within  a  matter  of  hours  of  each  other,  each  in  direct  conflict 
with  the  other  on  the  construction  of  an  important  Federal  statute, 
^^ot  one  of  the  iudges  in  either  panel  knew  that  a  like  case  to  the  one 
he  was  considering  had  been  briefed  and  argued  and  was  under  siib- 
mission  to  another  panel  of  the  court.  Needless  to  say,  m  these  two 
cases  the  ninth  circuit  has  granted  one  of  its  relatively  rare  en  banc 

^'XdS'Duniwav  expressed  vesterday  before  the  subcommittee,  far 
betterlhan  can  I,  how  such  a  thing  could  happen-the  lY'^ssures  on 
the  court  and  the  resulting  lack  of  any  opportunity  for  the  colleg lal 
consultation  between  meml>ers  of  the  court  which  is  essential  to  is  - 
tutional  unity  and,  indeed,  to  the  very  functioning  of  the  judicial 

Drocc^s  itself  i 

^  I  should  add  that  members  of  the  California  bar,  at  our  heaTiiigs, 
expressed  concern  at  the  "-reat  variance"  m  the  decisions  ^^ /'iff^^^t 
panels,  and  the  assistant  U.S.  attorney  for  the  ^^^t^/^1  ^f  i'^^^.  ^*^^^^^^^ 
fornia  -ave  specific  examples  of  apparent] v  inconsistent  de^  ^^.^ns  b> 
different  panels  of  the  court,  and  expressed  apprehension  that  cases 
were  being  decided  "loy  the  luck  of  the  panel." 
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The  Commission  also  learned  that  for  two  successiA^e  fiscal  years, 
1071  and  1972,  there  were  no  en  banc  adjudications  in  the  ninth  cir- 
cuit. More  recentl3%  the  court  has  accepted  a  number  of  cases  for 
en  banc  determinations— these  facts  were  brought  out  at  our  hear- 
inos— and  appears  to  be  doing  so  with  increasing  frequency.  In  fiscal 
1974,  for  instance,  the  court  gave  en  banc  consideration  to  eight  cases. 
In  only  five  of  these  cases,  however,  did  the  en  banc  court  hear  oral 
argument.  Attorneys  have  indicated  dissatisfaction  with  a  procedure 
under  which  en  banc  cases — usually  matters  of  great  importance  or 
controversy — are  decided  without  an  opportunity  for  counsel  to  per- 
sonally engage  the  attention  of  all  the  judges  who  will  l^e  deciding  the 
case,  indeed,  the  distinguished  chief  judge  of  our  circuit  has  expressed 
the  view  that  "every  en  banc  should  have  an  en  banc  argument  in  open 
court.  I  think  it  really  expedites  things  because  it  brings  them  to  a 
focus." 

It  is,  I  believe,  somewhat  questionable  wliether  eight  en  bancs  are 
sufficient  to  avoid  the  inconsistencies  of  decisions  which  have  disturbed 
the  bar.  In  the  fifth  circuit,  where  enbancs  require  the  gathering  of 
15  judges,  o?>  en  bancs  were  held  in  fiscal  1974.  nil  but  4  of  them  with 
oral  argument.  It  also  remains  to  be  seen  whether  the  increased  use 
of  en  bancs  in  our  circuit  further  exacerbates  the  problems  of  delay 
to  which  I  have  referred. 

The  difficulties  which  the  ninth  circuit  has  had  in  maintaining  a 
consistent  law  within  the  circuit  undoubtedly  stem  in  part  from  the 
extensive  reliance  which  the  court  has  been  forced  to  place  on  the 
assistance  of  district  and  visiting  judges.  Unbelievable  as  it  may 
sound,  a  total  of  71  different  judges  sat  on  ninth  circuit  panels  during 
fiscal  197?>.  the  most  recent  period  for  which  figures  are  available. 
Duriuff  that  year  only  58  percent  of  the  signed  majority  opinions 
issued  by  the  ninth  circuit  were  written  by  the  active  circuit  judges; 
27  percent,  nearly  a  third,  were  written  by  district  judges  and  judofes 
visiting  from  other  courts.  Xo  other  cii'cuit  comes  even  close  to  that 
l^roportion — the  next  highest  being  18  percent — while  for  the  comitry 
as  a  whole  the  figure  is  only  12  percent.  Even  more  striking,  the  signed 
majority  opinions  in  the  ninth  circuit  were  written  by  a  total  of  61 
different  judges.  This  is  twice  the  number  of  judges  writing  signed 
o])inions  of  the  court  in  any  other  circuit.  With  so  many  judges  taking 
part  in  the  decisionmaking  processes — and  so  many  judges  writing 
opinions — it  is  hardly  to  be  wondered  that  the  court  has  had  problems 
in  keeping  its  decisions  consistent.  I  recall  to  vou  Mr.  Chairman,  the 
statements  of  Judge  Duniway  about  the  difficulty  these  61  judges 
who  wrote  opinions  had  in  arranging  for  consultation  with  each  other 
because  of  the  eeo.frraphic  distance  between  their  home  stations. 

To  summarize,  Mr.  Chairman,  no  one  disputes  that  the  caseload  now 
borne  bv  the  ninth  circuit  imposes  a  completely  impossible  burden 
on  the  1?>  active  circuit  judges  now  provided  for  the  circuit.  Xo  one 
disputes  that  15  or  more  acti^'e  judges  are  required  to  carrv  the  case- 
load of  tho  circuit.  Actually,  the  number  should  be  greater.  If  the  num- 
ber of  judges  were  18  today,  each  would  have  a  caseload  of  150  cases 
]^er  year,  which  would  be  Qieater  than  the  filings  per  judgeship  in 
seven  of  the  present  circuits,  and  would  approximate  the  national 
avera.<re  of  terminations  per  judgeship.  Xo  one  disputes  that,  at  the 
A-ery  least,  difficult  problems  arise  in  maintaining  institutional  unity 
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on  such  a  large  court,  extending  over  such  a  vast  territory :  in  fact, 
the  testimon3^''before  the  Commission  shoAvs  that  serious  problems  do 
exist  which  can  be  solved  only  be  creating  smaller,  more  manageable 

circuits. 

I  want  to  emphasize,  Mr.  Chairman,  that  these  delays  and  other 
problems  are  not  the  fault  of  our  judges.  The  judges  of  the  nmth 
circuit  could  not  be  more  conscientious  or  hard  working.  The  simple 
truth  of  the  matter  is  that  they  have  been  put  in  an  impossible  bind 
In-  the  failure  of  all  of  us  to  recognize  the  situation  and  do  somethmg 
about  it:  to  provide  them  with  a  structure  under  which  they  can 
l^erform  their  duties  as  judges  with  a  current  docket.  Instead,  they 
find  themselves  in  a  situation  where,  without  their  fault,  they  are 
falling  further  and  further  behind  as  they  try  to  deal  with  an  impos- 
sible workload  bv  borrowing  excessively  from  overworked  district 
iudges.  by  reducing  and  eliminating  oral  argument,  by  decidnig  cases 
without  written  opinions,  by  delegating,  as  a  practical  matter,  the 
screening  of  cases  for  summary  treatment  to  nonjudicuil  personnel, 
and  by  relying  more  and  more— of  necessity— upon  such  personnel  for 
the  aiialvsis  of  cases  and  the  preparation  of  written  opinions.  In  other 
words.  Mr.  Chairman,  we  are  looking  at  a  threatened  breakdown  m 
the  judicial  process  itself.  And  I  may  add  that  we  are  domg  this  at 
n  time  in  our  country's  history  when,  it  seems  to  me.  perhaps  above 
every  other  public  trust,  the  integrity  of  the  judicial  process  m  our 
national  courts  must  be  preserved. 

What,  then,  is  the  solution  ? 

There  is  little,  if  anv,  dissent  from  the  view  that  the  circuit  must 
be  divided,  except  for  those  who  have  suggested  the  alternative  of 
two  divisions.  I  cannot  add  to  what  Judge  Duniway  told  tlio  com- 
mittee yesterday  about  the  proposal  for  two  divisions.  As  he  pointed 
out,  itVould  create  what  in  effect  would  be  two  separate  courts, 
but  with  tlie  serious  drawback  of  administrative  problems  enhanced 
bv  the  dichotomy  itself.  To  try  to  maintain  institutional  unity  m  a 
sino-le  large  circuit  is  difficult  enough,  as  is  demonstrated  by  the  experi- 
ence of  the  ninth  circuit  and  the  fiftli  circuit  with  its  38  en  banc  hear- 
ino-s  in  1  year,  each  calling  for  the  convocation  of  15  judges  from 
r.  States,  to  maintain  such  unity  in  a  circuit  as  large  and  ctispersed 
as  th.e  ninth,  with  two  divisions  geographically  separated  and  under 
semi-autonomous  leadership  would,  as  Judge  Duniway  put  it,  be 
an  "administrative  monstrosity."  •       •    i        o 

If,  then,  the  circuit  must  be  divided,  the  only  question  is^how_? 

A  circuit  composed  of  California  alone  would,  for  the  hrst  time, 
abandon  the  principle  that  circuit  courts  should  be  national  m  their 
comnosition.  As  the  Report  of  the  Special  Committee  onCoordmation 
of  Judicial  Improvements  of  the  American  Bar  Association  put  it : 

After  careful  consideration,  the  committee  believes  tliat  tlie  principles  of 
federalism  and  the  advantages  which  flow  from  infusion  of  .iud<jes  from  several 
States  into  a  circuit  court  considerably  outweigh  any  disadvantages  which  micht 
be  generated  if  part  of  a  State  were  placed  in  two  or  more  circuits. 

The  Commission  agrees  with  this  statement. 

But  beyond  this,  such  a  circuit  would  immediately  face  the  stark 
and  inescapable  fact  that  a  court  with  the  appellate  caseload  orig- 
inatino-  in  California  would  start  with  an  overloaded  docket  and 
«oon  find  itself  entangled  in  the  same  difficulties  as  now  beset  the 
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fifth  and  ninth  circuits.  After  all,  California  is  an  empire  of  21 
million  people— larger  than  any  other  State,  and  considerably  larger 
than  most  of  the  countries  in  the  world.  Guam,  Hawaii,  Alaska,  "Wash- 
ington, Oregon,  IMontana,  Nevada,  and  Arizona  contribute  little  more 
than  one-third  of  the  caseload  of  the  ninth  circuit.  Xotwithstandmg 
their  vast  geographical  expanse,  stripped  of  California,  they  would 
constitute  one  of  the  smallest  circuits  in  the  country  in  volume  of  work. 

Commonsense  dictates  the  creation  of  two  circuits  which  would 
divide  the  caseloads— and  this  is  what  the  Commission  recommends. 
The  only  significant  opposition  to  this  recommendation  is  from  those 
persons  who  oppose  "splitting"  or  "dividing"  California. 

In  the  first  place,  I  believe  the  words  "splitting"  and  "dividing"  are 
misnomers.  California  already  has  four  judicial  districts,  m  each  of 
which  a  single  judge  decides  the  law.  No  one  has  ever  found  anything 
in  this  situation  which  threatens  the  unity  of  the  State,  nor  has  anyone 
read  into  it  any  political  overtones.  To  include  the  whole  sovereign 
State  of  California  in  two  Federal  judicial  circuits  has  no  more  of  a 
divisive  effect.  The  courts  of  appeals  declare  national  law.  Each  at 
any  time  may  have  to  discern  in  particular  cases  the  law  of  any  State. 
But  the  decision  of  the  Federal  court  on  that  law  is  in  no  way  binding 
upon  the  State  courts.  California  is  a  sophisticated  State  with  a_ fully 
developed  jurisprudence.  And,  as  Judge  Duniway  pointed  out,  in  his 
long  experience  on  the  bench,  both  State  and  Federal,  he  has  never 
seen  an  occasion  when  the  several  Federal  courts  in  California  have 
disagreed  on  the  meaning  of  State  law.  Here  again,  without  needless 
repetition,  I  can  do  no  better  than  to  endorse  Judge  Duniway's  analysis 
of  the  problems  from  the  vantage  point  of  his  many  years  of  distin- 
guished service  on  both  the  court  of  appeals  and  the  appellate  courts 
of  the  State  of  California.  That  testimony  ap]5ears  in  his  statement 
that  was  submitted  to  the  committee  yesterday.  I  might,  however,  add 
two  thoughts: 

In  the  first  place.  I  find  it  disturbing  to  have  the  State  Bar  of 
California  concerned  that  litigants  will  shop  in  two  circuits  to  obtain 
conflicting  judgments  on  the  application  of  the  national  law  to  State 
activities.  The  problem  here,  of  course,  Mr.  Chairman,  is  not  the 
existence  of  two  circuits  in  California,  but  the  possibility  of  a  conflict 
between  circuits  which  will  impose  different  rules  of  national  law  upon 
citizens  of  the  United  States  who  happen  to  live  in  different  parts  of 
California.  In  my  judgment,  a  conflict  in  national  law  is  equally  intol- 
erable, whether  it  be  between  two  circuits  in  one  State  or  two  circuits 
in  distant  States. 

There  is  no  doubt  that  conflicts  do  exist.  There  is  no  doubt — any 
more — that  the  Supreme  Court  tolerates  these  conflicts,  sometimes  for 
long  periods  of  time.  As  one  member  of  this  Commission,  I  am  firmly 
of  the  view  that  a  means  of  resolving  such  conflicts  must  be  devised. 
Statutes  imposing  different  obligations  or  creating  different  rights 
for  particular  citizens  or  communities  would  suffer  a  quick  death  under 
the  equal  ]Vi'otection  clause.  Any  rational  svstem  of  jurisprudence  must 
provide  the  same  result  Avith  respect  to  the  adjudication  of  courts.  I 
have  never  been  persuaded  by  the  view  expressed  by  some  writei-s  and 
held,  I  fear,  by  some  members  of  the  Supreme  Court,  that  conflicts 
should  be  allowed  to  "simmer"  in  the  circuits  until  the  experience  of 
those  who  suffer  under  discriminatory  rules  of  law  "illumines"  for 
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the  Supreme  Court  tlie  path  it  should  take.  Our  duty  is  to  recommend 
a  way  to  eliminate,  promptly  and  forthwith,  all  conflicts  m  the  national 
law/ This.  I  think,  would  resolve  any  substantial  problem  that  is 
presented  to  us  by  the  State  bar.        ,     ,.    ^         .   ^       ^  ^i    ..     i -i    fi.« 

In  the  second  place,  I  feel  it  only  fair  to  point  out  that  while  the 
Board  of  Governors  of  the  State  Bar  of  California  properly  speaks 
for  the  inteo-rated  bar,  no  plebiscite  was  conducted,  and  there  are.  ot 
course,  many  who  do  not  share  the  views  stated  in  the  board  s  report. 
For  example,  the  American  College  of  Trial  Lawyers  surveyed  its 
members  in  California  and  of  those  who  responded,  a  majority  favored 
the  Commission's  recommendation.  The  sample  was  not  large  enougli 
to  be  used  as  representative  of  any  universe,  but  it  does  disclose  the 
views  of  a  oroup  of  lawyers  particularly  experienced  m  litigation. 

I  cannot  close  without  saying  that  I,  too,  have  had  the  same  qualms 
as  others  at  the  thought  of  Vhat  may  be  called  "dividing"  California. 
But  reason  tells  me  that  these  qualms,  like  the  feelings  of  my  good 
friends  on  the  board  of  governors  of  the  State  bar,  are  more  emotional 

than  substantive.  ^  .       ,     ^,      t   •  • 

I  believe  there  is  no  reasonable  alternative  to  the  division  recom- 
mended by  the  Commission.  If  vou  will  forgive  me,  Mr.  Chairman,  I 
would  like  to  interpolate  to  recall  to  you  one  of  the  most  impressive 
experiences  I  have  had.  About  10  years  ago,  I  sat  at  Lakeside,  Bo- 
hemian Grove,  north  of  San  Francisco,  and  heard  Mr.  Wernher  von 
Braun  tell  us  how  President  Kennedy's  promise  to  put  a  rocket  on  the 
moon  by  1970  was  going  to  be  accomplished.  He  said  we  would  take  a 
rocket  and  put  some  men  in  it  and  shoot  it  up  to  the  moon  and  orbit 
the  moon,  and  then  another  smaller  rocket  attached  to  that  mother 
ship  would  disengage  itself  and  float  down  to  the  surface  of  the  mooi^ 
the  men  would  get  out  and  explore  the  surface,  get  back  m,  blast  ott 
from  the  moon,  reunite  with  the  mother  rocket  and  they  would  all 
come  safelv  back  to  earth.  •  n  i 

So  prestigious  was  ISIr.  von  Braun— as  the  chairman  well  knows— 
and  so  impressive  in  his  knowledge  and  so  articulate  in  what  he  said 
that  we  nearly  believed  him. 

But  the  interesting  thing  he  said  at  the  end  of  his  talk  was  tins. 
He  said  many  people  are  complaining  about  expenses  and  why  <?»  ^J 
o-o  to  all  this 'trouble  to  make  all  of  these  changes.  He  said  it  reminded 
iiim  of  the  little  old  ladv  who  said,  "Why  do  we  go  to  all  this  trouble 
why  don't  we  just  stay  home  and  look  at  television  as  the  good  Lord 

intended. 

There  are  times  when  inaction  is  a  course  which  bears  greater  risk 
than  action.  At  some  point  it  becomes  essential  for  the  bar,  for  in- 
formed citizens  and  for  the  Congress  to  examine  the  implications  of 
allowino;  the  present  situation  to  continue  without  the  relief  which 
circuit  realignment,  coupled  with  new  judgeships,  can  afford.  It  is  not 
hard  to  find  objections  to  any  proposal  which  may  emerge;  but  such  an 
attitude  little  serves  the  needs  of  a  judicial  system  already  beset  with 
o-rave  difficulties— a  system  which,  in  the  interest  of  the  country,  must 
operate  with  efficiency,  yet  without  sacrificing  either  fairness  or  the 
essential  characteristics  of  the  courts  of  appeals  as  national  institu- 
tions. , 

Senator  Burdick.  Thank  you  very  much  for  your  very  excellent 
statement.  You  have  been  very  helpful  to  the  committee. 
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I  am  impressed  with  that  one  sentence  on  the  last  page  of  your 
prepared  statement :  "There  is,  I  submit,  no  reasonable  alternative  to 
the  division  recommended  by  the  Commission."  "When  it  comes  to  pro- 
viding a  viable  alternative  to  the  new  circuits,  I  have  yet  to  hear  one 
suggested  by  those  who  oppose  new  circuits.  The  only  alternative  I 
]iave  heard  is,  "create  more  judges."  Right  now  the  circuit  needs  20  new 
judges.  When  you  consider  en  banc  hearings  using  20  judges — counting 
up  the  traveltime  and  the  days  required  to  sit  and  hear  these  argu- 
ments— why  you  have  used  up  much  of  your  new  judge  time  right  there. 

The  testimony  has  been  quite  clear  up  to  this  date  that  when  you  get 
past  nine  you  are  getting  diminishing  returns.  I  am  impressed  with 
your  statement  because  I  haven't  heard  a  viable  alternative  yet,  have 
you  ? 

^Ir.  Kirkiia:m.  Xo;  I  have  not.  I  approached  the  division  of  Cali- 
fornia with  just  as  much  instinctive  feeling  as  I  am  sure  every  member 
of  the  Board  of  Governors  did,  but  when  you  look  at  the  matter  there 
is  no  other  way,  and  when  you  examine  the  supposed  problems  raised 
by  our  suggestions,  those  problems  really  disappear  as  far  as  any 
sulDstance  is  concerned. 

Senator  Bfrdtck,  I  can  understand  California  not  wanting  to  give 
u.p  the  one-State  approach.  I  understand  that  from  an  emotional 
point  of  view.  But  the  alternative,  as  you  point  out,  is  bigger  case- 
loads and  bigger  backlogs  than  we  have  now.  and  the  more  judges 
we  appoint  the  less  work  we  will  turn  out  per  judge. 

]Mr.  KiRKHAM.  Actually,  there  is  no  division  of  California.  To 
place  parts  of  California  in  separate  judicial  circuits  is  really  no  more 
divisive  than  to  place  them  in  separate  judicial  districts.  The  solution 
is  a  means  for  resolving  any  conflict  just  as  you  have  a  means  foi- 
resolving  conflicts  if  they  occur  by  appeal  from  the  district  court 
decisions.  It  is  quite  possible,  for  instance,  even  in  such  a  social  mat- 
ter as  the  annual  meetings  of  the  judicial  conference,  to  have  a  joint 
meeting,  as  the  eighth  and  tenth  have  nov.-. 

Senator  Burdick.  Do  you  see  any  conflict  between  these  two  new 
circuits  and  any  other  circuits? 

]Mr.  KiRKTiAM.  No,  I  don't. 

Senator  Burdick.  The  Supreme  Court  must  resolve  such  conflicts  ? 

IMr.  KiRKTTAM.  A  conflict  between  judicial  districts  in  Califo7-nia 
is  no  more  disturbing  than  a  conflict  between  a  citizen  of  California 
and  a  citizen  of  T^'tah.  It  must  be  taken  care  of  if  a  rational  system  of 
justice  is  to  be  applied. 

Senator  Bfrdtck.  Does  stafi^  have  any  questions? 

]Mr.  Westptial.  Yes.  Mr.  Chairman.  ]Mr.  Kirkham,  in  your  reR])onse 
to  one  of  Senator  Burdick's  cpiestions.  T  believe  you  referred  to  the 
fact  that  each  of  these  bills  now  before  the  subcommittee  would  add 
an  express  provision  to  section  1254  of  title  '2^.  which  stipulates  the 
methods  bv  Avhich  cases  in  the  courts  of  appeals  may  be  reviewed 
by  the  U.S.  Supreme  Court.  That  provision,  which  is  set  forth  in 
section  7  of  each  of  these  bills,  reads  as  follows: 

(-4)  By  appeal,  where  is  drawn  in  qnestinn.  the  validity  of  a  State  statute 
or  of  an  administrative  order  of  statewide  application  on  the  ground  of  its 
heinff  ropufinant  to  the  Constitution,  treaties,  or  laws  of  the  United  States: 
Provided,  hmrevc):  That  this  subsection  shall  apply  only  when  tho  court  of 
appeals  certifies  that  its  decision  is  in  conflict  with  the  decision  of  another 
court  of  ajipeals  with  respect  to  the  validity  of  tlie  same  statiite  or  administra- 
tive order  under  the  Constitution,  treaties,  or  laws  of  the  United  States. 
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Now,  you  have  studied  that  language,  haveivt  you,  Mr.  Kirkham  ? 
Mr.  Kirkham.  I  have  read  it,  yes. 

Mr  Westphal.  Do  you  think  that  hxnguagc,  creating  an  appeal 
in  an' instance  where  there  would  be  a  conflict  between  the  proposed 
new  nnith  circuit  and  the  proposed  new  twelfth  circuit  concennng 
the  validity  of  an  order  of  the  State  of  California,  would  be  suthcient 
to  insure  that  the  Supreme  Court  would  resolve  the  conflict  by  taking 
jurisdiction  of  the  case?  The  Congress  really  forces  it  to  take  juris- 
diction, doesn't  it?  -,  ,  i  • 
Ul\  Kirkham.  Yes ;  I  am  satisfied  that  that  is  so. 
Mr  Westphal.  Of  course,  apart  from  putting  that  burden  on  the 
Supreme  Court,  I  suppose  there  are  other  ways  m  which  that  specihc 
problem— which  Judge  Duniway  has  never  seen  m  his  years  of  experi- 
ence and  suggests  would  only  occur  rarely— could  be  resolved  i 

Uv  KiRKH  \M.  I  was  about  to  say  that  I  don't  consider  it  a  burden, 
becarse  I  don't  anticipate  it  will  happen.  If  it  does,  it  will  be  so  rare 
it  will  be  no  real  burden  to  the  court.  This  is  not  ]ust  a  problem  for 
two  parts  of  California;  it  is  a  problem  for  the  whole  Federal  system 
of  iurisprudence.  .  , 

4  far  as  the  broader  problem  is  concerned,  there  are—and  per- 
haps there  must  be  as  a  matter  of  sheer  necessity,  because  of  the  Su- 
preme Court's  docket— some  other  methods  devised  for  resolving  con- 
kcts  Those  conflicts  are  not  conflicts  that  should  concern  the  Supreme 
Court   I  can  give  vou  an  example.  In  one  of  our  cases  m  the  ninth 
circuit,  the  court  Vecently  held  that  where  a  district  court  enters 
iudoment  against  a  defendant  for  attorney's  fees   as  m  the  Perkms 
case"  and  that  is  appealed  and  the  court  of  appeals  holds  the^udg- 
ment  excessive  and  fixes  a  lower  amount,  then  the  defendant  must 
pay  interest  on  the  lower  amount  from  the  date  the  district  ]udge 
entered  his  order.  The  third  district,  I  think— I  ha\-e  given  a  cita- 
tion to  ^Ir.  Levin— has  held  exactly  the  opposite.  In  one  circuit 
ixarties  are  paving  interest  on  a  judgment,  and  in  another  circuit 
parties  are  not  paying  interest.  This  is  not  a  problem  that  should 
Concern  the  Supreme  Court  of  the  United  States.  Those  justices 
shoukhvt  have  to  get  together  and  concern  themselves  witli  thac, 
but  it  is  important  that  that  conflict  of  law  be  resolved  so  that  evei> 
citizen  in  the  United  States  will  be  operating  under  the  same  law. 
It  involves  a  construction  of  the  antitrust  laws. 

Mr.  Westphal.  On  that  point,  let  me  just  mention,  that,  under  Sena- 
tor Burdick's  chairmanship,  this  subcommittee  has,  over  ti^e  l^st  * 
vears,  followed  a  course,  chartered  by  the  chairman  of  the  subcom- 
mittee, of  reviewing  the  structure,  procedures  and  operation  ot  the 
Federal  judicial  system.  We  started  with  the  ^^^^'^^^}^^ 
to  make"  that  as  effective  as  it  could  be  under  the  Mag  stiates  Act 
We  then  moved  on  to  extensive  oversight  hearings  m  connection  xMth 
tL  req^^^^^^^^^^        more  district  judgeships.  The  subcommittee.exaiuined, 
n  heal-ings  and  in  staff  studies,  the  oi^rations  ^^  f  ^f  .«^^^^/  4,^^ 
of  the  94  nidicial  districts,  and,  earlier  this  year,  held  4  da>s  ot  lieai 
hi4  on  the  j^idgeship  needs  of,  and  the  operating  procedui^s  eniployed 
in"  the  First    Second,  Third,  Fourth,  Sixth,  Seventh,  Eighth    and 
Tenth  cfrcid^^  Courts  of  Appeals  In  this  series  f^^^^^ ^ 
held  the  subcommittee  has  been  lookmo-  into  the  Fiftn  and  tlie  ^mih 
Cimii^J  Courts  of  Appeals.  The  logical  progression,  we  hope,  is  that 
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once  decisions  have  been  made  concerning  the  lower  Federal  courts — 
the  district  and  circuit  courts— then  perhaps  that  would  be  the  best 
time  for  Congress  to  look  into  the  reports  and  recommendations  that 
have  been  made  by  the  Freund  Committee,  the  Advisory  Council  on 
Appellate  Justice,  the  American  Bar  Association,  and  other  groups 
with  reference  to  how  the  Supreme  Court  is  to  be  given  help — if  indeed 
it  needs  help — in  resolving  conflicts  with  reference  to  the  national  law. 

Do  you  find  any  ob j ection  to  that  timetable  ? 

Mr.  KiRKiiAM.  No;  none  whatsoever.  It  is  a  serious  problem  and 
deserves  very  careful  study.  The  reaction  to  the  Freund  Committee 
report  is  an  example.  Here  are  very  distinguished  scholars.  We  all 
loiow  how  distinguished,  and  how  tlioroughly  familiar  with  the  work- 
ings of  the  Supreme  Court  and  the  Federal  courts,  they  are,  but 
without  background  study  and  without  enough  of  a  realization  of  a 
rather  fundamental  flaw  in  the  recommendation,  they  made  their 
recommendation.  Now,  much  of  what  they  say  is,  of  course,  obviously 
true,  and  much  of  what  they  say  must  be  remedied;  that  is  certain. 
But  they  haven't  given  much  consideration,  I  think,  to  the  full  rami- 
fications, and  I  hope  the  reaction  to  one  aspect  of  that  report — namely, 
depriving  the  Supreme  Court  of  the  right  to  review  every  case — 
doesn't  bear  upon  the  merit  of  the  whole  report. 

Mr.  Westphal.  Mr.  Kirkham,  I  assume  that,  out  of  a  sense  of 
modesty,  you  have  omitted  from  your  testimony  before  this  com- 
mittee any  personal  background  other  than  the  fact  that  you  have 
been  a  practitioner  for  some  40  years.  I  think  you  may  have  mentioned 
in  an  aside  earlier  this  morning  the  fact  that  you  had  the  opportunity 
of  clerking  for  one  of  the  justices  of  the  Supreme  Court,  but  I  think 
it  would  add  to  our  record  this  morning  if  you  would  toll  us  something 
more  about  your  personal  background  and  experiences  in  the  field  of 
law.  Would  you  do  that,  please  ? 

Mr.  Kirkham.  Well,  I  did  serve  as  law  clerk  to  Chief  Justice 
Hughes,  and  thereafter — partly  during  that  time  and  thereafter,  Mr. 
Rol^rtson  and  I  wrote  a  book  on  the  jurisdiction  of  the  Supreme  Court 
of  the  United  States,  which  is  in  its  second  edition  and  which,  I  am 
told,  is  still  the  authoritative  text  on  that  subject.  Since  that  time  I 
have  practiced  law  as  an  active  practitioner,  spending  much  of  my  time 
in  the  courts ;  served  for  10  yeare  as  general  counsel  for  Standard  Oil 
of  California;  served  on  numerous  committees  of  the  State  bar,  in- 
cluding the  Committee  on  the  Administration  of  State  Justice  that 
Judge  Duniway  referred  to  yesterday :  served  on  the  Research  Com- 
mittee of  the  American  Bar  Foundation;  been  the  chairman  of  the 
Anti-Trust  Section  of  the  American  Bar  Association ;  and  have  tried 
to,  in  the  course  of  my  practice,  accept  such  public  positions  in  con- 
nection with  the  problems  of  the  judiciary  and  of  the  law  as  have  come 
to  me.  I  think  that  about  states  it. 

Mr.  Westphal.  I  would  be  interested  in  knowing  in  how  many  of 
those  approximately  40  years  you  have  been  engaged  in  trial  work  at 
the  district  court  level  ? 

Mr.  Kirkham.  Well,  it  is  hard  to  say  how  many  years.  I  tried  quite 
a  number  of  cases,  mostly  in  the  antitrust  field— large  cases — and  some 
cases  involving — well,  the  case  involving  the  Standard  Oil  trademark. 
I  have  had  perhaps  even  more  experience  in  the  appellate  courts,  argu- 
ing cases  in  the  U.S.  Supreme  Court  and  in  the  circuit  courts — not  only 
the  ninth  circuit,  but  the  tenth,  fifth,  eighth,  and  others. 
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Mr  WESTrii  VL.  Could  voii  give  us  a  rough  estimate  of  the  number 
of  oases  in  which  you  have  appeared  and  argued  ni  the  courts  oi  appeals 

'^^^^iSSSl^f  WS!  S^  be  hard  to  do  that,.  The  first  one  was 
in  the  1930's  and  the  last  one  was  a  few  months  ago.  There  have  been 
dozens.  I  am  sure,  dozens.  .  <>  T-»-n  u 

Mr.  Westphal.  You  are  a  senior  partner  m  the  firm  of  Pillsbury, 

Madison  in  San  Francisco  ? 

Mr.  KiRKHAM.  Pillsbury,  Madison  and  Sutro  . 

jSIr.  Westphal.  To  what  extent  have  you  had  practice  m  the  bu- 
nreme  Court  of  the  United  States?  .      ^     o  r.       ^ 

^Mv  kS^i^m  I  think  I  have  practiced  more  m  the  Supreme  Court 
of  the  United  Stites  than  in  the  State  of  California.  I  have  only  argued 
abo  t  eight  cases  in  the  Supreme  Court,  but  I  have  participated  in 
many,  nmny  others.  I  suppose  I  have  been  on  50  or  more  briefs  to  the 

^  M^We^^ph  ^L  So  I  take  it  that  the  views  that  you  have  presented 
to\he  subcommittee  this  morning  are  based,  not  only  mi  your  study 
of  the  report  of  the  Commission  on  the  Kevision  of  the  Federal  Court 
Ippellate  System,  but  are  also  influenced  by  your  own  experience  over 
a  long  number  of  years  in  practicing  before  many  of  these  courts  of 

""^  mT^Kiekham.  That  inevitably  is  true,  Uv.  Westphal. 

Mr  Westphal.  If  you  can  mention  the  1930's,  then  your  experience 
beo-an  hi  the  courts  of  appeals  when  they  had  no  caseload  problems 
and  were  able  to  give  oral  argument  to  every  case  and  render  then 
o  lilns  with  reasonable  dispatch  and  has  continued  to  the  presen 
day,  when  they  are  operating  under  vastly  expanded  workloads  with 
an  ever-increasing  number  of  judges? 

Mr  kSkham.  That  is  true.  It  so  happens  that  m  cases  I  personally 
have  iiad  in  recent  years  in  the  courts  of  appeals  I  have  not  had  the  ex- 
perience of  having  oral  argument  curtailed.  In  fact,  it  has  been  ex- 
panded But  I  am  %evy  much  disturbed  by  the  tendency  that  has  grown 
UP  particularly  in  the  Fifth  and  Ninth  Circuit  Courts  of  Appeals.  It 
S'cirrS  absolutely,  to  the  workload,  and  the  f-  too  ready 
answer  to  the  problem  is  the  reduction  of  oral  argument.  I  don  t  think 
a  Tral  argument  is  necessary  in  every  case.  We  clo  have  those  oases- 
and  I  can  go  through  the  thousands  of  records  of  the  Supreme  Court 
and  find  numerous  cases,  particularly  prisoner  W^als-that  are  f  r  v- 
olous.  But  I  do  not  think  oral  aipunent  ^^^^^^  ^e  deii^^^^^^ 
case  were  it  is  requested,  because  it  can  be  curtailed  the  moment  tlie 
[awy^r  sLids  before  the  court.  I  think  that  no  ma  ter  what  the  case, 
the  court  should  give  an  option  to  counsel  to  argue  the  case. 
''"Senal   B^^rcK.  Jud^e  Duniway  .testified  ff  ei^;jy  ^f^/J^f,^ 
frivolons  cases  generally  are  m  the  criminal  field,  wheie  there  is  an 
automatic  appeS.  I  beliive  it  is  the  practice  m  the  fifth  circuit  that 
where  even  oAe  judge  thinks  oral  argument  is  necessary,  they  grant 
Now  if  you  bave  a  case  where  oral  argument  is  not  necessary,  would 

''Wt^^'w^om,  because  it  is  not  going  to  take  that 

much  tim™  the  court.  Those  cises  can  be  docketed.  There  are  notices 

Snfout    There  are  many  of  these  cases  where  argument  won't  be 

equ^ted-because  counsel  won't  go  the  distance  to  appear  before  the 
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court — but  if  they  request  oral  argument,  I  think  oral  argument  should 
be  permitted.  Judge  Lombard,  in  the  second  circuit,  luis  told  us  it 
takes  no  time — ancl  this  is  true,  it  takes  no  time — for  a  judge  to  dis- 
cern if  tliere  is  anything  of  merit  there.  I  believe  that  type  of  case 
should  be  dismissed,  decided  immediately  from  the  bench,  but  I  don't 
think  any  case  should  be  denied  oral  argument  where  it  is  requested, 
and  I  don't  think  that  any  case,  no  matter  how  frivolous,  should  be  de- 
cided without  an  opinion.  Now,  an  opinion  can  mean  two  things.  It  can 
mean  a  written  opinion  prepared  as  a  precedent  and  it  can  mean  one 
sentence  from  the  bench  that  tells  why  the  court  is  summarily  disposing 
of  the  case.  I  do  not  think  it  is  an  appropriate  judicial  process  for  a 
case  to  be  set  before  the  court  and  then  to  get  a  notice  that  there  will  be 
no  oral  argument  and  then  a  notice  which  says  "affirmed*"  or  "'reversed". 
I  don't  think  the  right  of  an  appeal  in  that  situation — not  as  a  matter 
of  due  process,  perhaps,  but  as  a  matter  of  our  best  practice — has  been 
accorded  to  every  person  from  the  first  judgment.  This  doesn't  mean 
that  3'Ou  have  to  ha\'e  long  opinions.  Above  everything,  it  doesn't 
mean  every  opinion  must  be  printed  by  the  West  Publishing  Co.  to 
burden  our  shelves ;  it  means  there  should  be  a  statement,  no  matter  how 
informal,  as  to  the  reasons  why  the  case  is  disposed. 

I  have  been  distressed,  for  instance,  to  see  the  Supreme  Court  go 
back  to  the  old  practice  it  had  before  Chief  Justice  Hughes.  Before 
that  time,  when  an  appeal  was  dismissed,  they  had  a  formal  per  curiam 
that  said,  "dismissed  for  lack  of  a  substantial  question,''  citing  only 
cases  that  held  that  Avhen  a  question  was  not  substantial  it  Avent  to 
the  jurisdiction  of  the  Court  and  it  could  be  dismissed  for  want  of 
a  substantial  Federal  question.  Under  Chief  Justice  Hughes,  those 
cases  which  had  decided  that  matter  prior  to  that  time  were  cited  in  the 
per  curiam  so  that  the  lawyer  knew  why  his  case  was  not  substantial. 
All  the  Court  does  now  is  say  "dismissed  for  lack  of  a  substantial 
Federal  question."  I  have  seen  cases  in  which,  with  all  of  my  experience, 
I  couldn't  see  why  there  was  a  lack  of  a  substantial  Federal  question ; 
it  wouldn't  have  hurt  the  court  to  have  cited  the  cases  to  tell  me 
why. 

Senator  Buedick.  The  question  I  am  going  to  ask  now  is  beyond  the 
scope  of  this  discussion,  but  you  have  prompted  me  to  ask  it.' 

One  of  the  judges  from  the  fifth  circuit  came  before  us  the  other 
day  and  referred  to  the  English  system.  As  you  know,  our  common  law 
is  based  upon  the  English  systern  as  it  has"  been  modified  here,  but  it 
is  still  the  common  law. 

jNIr.  IviRKHAM.  That  is  right. 

Senator  Burdick.  I  presume  their  present  system  is  still  based  on 
their  old  common  law,  yet  this  fifth  circuit  judge  testified  that  those 
judges  OAxr  there  handle  5  and  10  times  the  caseload  that  we  do.  How- 
do  they  do  it  ? 

Mr.  KiRKiiAM.  Well,  I  can't  answer  that.  I  wish  my  partner.  ]Mr. 
Bates,  were  here.  He  just  returned  as  one  of  the  lawyers  representing 
the  American  Bar  on  the  study  of  the  English  courts.  But  I  do  know 
one  thing  they  do  not  do :  they  don't  brief  cases  there.  They  appear 
before  the  court  with  their  cases.  They  argue  those  cases  l)efore  the 
court.  The  court  looks  at  those  cases  at  that  time.  The  assistants  brings 
them  in  and  stack  them  on  the  table.  They  go  into  the  case  and  then 
the  case  is  decided  from  the  bench.  It  is  decided  with  a  statement  of 
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the  reasons  why,  and  that  is  it.  They  don't  go  through  the  Ion-  f oldei  ol 
of  pSd  briefs,  submissions,  and  so  on.  The  case  is  taken  directly  in 
!^nd  a  -ued  as  the  pleadings  come  before  the  court-as  the  case  is  be- 
fore th"  court.  They  consSlt  at  the  very  time  the  case  is  before  the 
courts  Mavbe  that  is  a  better  way-I  don't  know,  but  it  performs  the 

'"Mr^VE^^r^^^^^  the  English  bar  accepts  it  because  that  is 
the  tr'adition  and  the  procedure  they  have  had  for  hundreds  and  hun- 
dreds of  yeai-s.  _ 

Mr  ^^S^l^^^e'^r  hand,  in  the  United  States,  the  proce- 
dure iias  been  one  which  fully  employs  the  advei;sary  proceeding  both 
a  he  Sal  level  and  at  the  appellate  level,  by  calling  for  the  Prepara- 
tion of  bSefs  by  the  appellant  and  by  the  respondent,  and  the  matter 
1  onside  e^l  by  the  court  on  the  printed  record  That  has  been  our 
custom!  So  it  iJa  question  of  what  the  jurisprudence  of  the  country 

has  grown  used  to. 

ATr  KiRKHAM.  Has  been  accustomed  to.        ,     ^   ,  .   ,   ,,  i    i^ 

I  favor  fife  American  system  of  filing  briefs  I  think  they  are  help- 
ful to  both  the  court  and  counsel.  I  think  it  helps  direct  the  lawyer 
bettei  One  hig  we  must  remember,  of  course,  is  that  he  English 
neon  ;  ai^not  as'litigious  as  we  are.  Why  California  should  be  such  a 
do^iourst-X,  I  donH  know.  There  are  only  half  as  many  appeals  m 
Texas  4  m  California.  In  England  they  are  not  htigious^  They  say 
-^.minhnis  non  curat  lex:'  The  law  won't  concern  itself  with  tulles 
I  ^  i  XtTv  we  pass  rules  that  provide  for  class  -tions  so  tMt 
everybody  who  has  a  dollar  claim  will  appear  m  court.  In  Engl  and, 
too  you  Ln^e  a  trained  l^arrister.  There  is  that  screen  between  the 
soUc  tor  and  the  court.  So  there  are  many  fewer  cases,  -d  many  fewer 
cases  come  to  litigation.  Also  the  court  can  award  costs.  The  plamtitl 
gS?on  his  appeal  at  his  peril.  When  costs  can  be  awarded  against 

•'""senato^TRDicK.  Even  if  there  are  fewer  cases,  it  is  a  fact  that  the 

^*^^'ir"  wL\r  T\Ttir^  They  are  presented  with  more  ability. 

'  ^:S:X^'^l  may  take  aimther  trip  to  England  and 

an  tliinc.  thft  would  be  more  helpful  than  for  you  to  have  the  most 
complete  knowledge  concerning  tlie  judicial  systems  there  and  here 
Is  Mr   wfstphal  says,  they  a^re  the  historical  base  of  our  judicial 

'•trmsTPHlL  Mrf  Kirkham,  along  this  same  line,  I  take  it  that 
vou  cio  nSISpuie  the  fact  that  the  sS-called  "law  explosion  '  which 
Lt  in  fonownl  World  War  II  has  reached  a  point  where  the  court^of 
?his  JountV,  both  State  and  Federal,  have  ^-^^^^.^^^ 
miiph  Inro-er  caseload  than  we  all  knew  back  m  the  19rfU  s  anci  eaii> 
Tws  F?i  eSmple  as  Judge  Duniway  testified  yesterday,  when  he 
fi?tt  wen'on  tH  beich  as  fate  as  1961,  their  ^hngs  pev^uagc>  .^^^^ 
nidv  40  and  their  terminations  per  judge  were  only  ;2o.  ^,e  aie  no^v 
tTlldn  '  in  terms  of  100  filings  per  judge  being  utopia  and  we  don  t 
see  W  we  can  create  enough  judges  on  a  court  m  order  to  get  tlie>r 
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filings  down  to  a  figure  of  100^ — let  alone  back  to  a  caseload  of  50  per 
judge.  In  those  days,  they  wound  up  writing  probably  a  total  of  oo 
opinions  a  year,  both  full-blown  signed  opinions  and  per  curiam 
opinions. 

]Mr.  KiRKHAM.  That  is  correct. 

Mr.  Westphal.  We  will  never  see  those  days  again. 

Mr.  KiRKHAM.  No,  we  will  not. 

Mr.  Westphal.  So  the  problem  for  Congress  is  really  to  see  how  it 
can  so  structure  our  appellate  courts  so  that  we  will  not  expect  our 
judges  to  deal  with  caseloads  of  209,  189,  or  1()9  per  judge.  We  need  to 
get  down  to  the  most  manageable  figure  that  we  can. 

Mr.  KiRKHAM.  That  is  correct. 

Ml-.  WES-rpHAL.  Still,  we  have  to  reserve  the  opportunity  for  every 
litigant  to  have  his  rights  determined  in  a  court  of  law  and  to  have 
at  least  one  right  of  revieAv  by  an  appellate  court.  Is  that  basically  the 
dimension  of  this  problem  ? 

Mr.  KiRKHAM.  That  seems  to  me  to  be  it  exactly. 

Mr.  Westphai..  All  right.  Now,  in  that  context,  I  would  like  to 
look  at  the  recommendation  of  the  Commission  with  reference  to  the 
proposed  creation  of  a  new  twelfth  circuit  and  the  realignment  of  the 
other  States  into  a  new  ninth  circuit.  The  figures  given  by  Professor 
Levin  in  his  testimony  a  week  ago  showed  that,  with  reference  to  the 
12th  circuit,  one  consisting  of  the  southern  half  of  California  plus 
Arizona  and  Nevada,  that  court  would  have  a  total  of  some  1,.')4,5 
filings.  I  think  you  were  present  in  the  hearing  room  yesterday  when 
I  asked  Judge  Duniway  about  tliis  point.  The  testimony  indicated 
that,  if  that  "new  twelfth  circuit  had  only  nine  judges,  the  caseload 
would  be  approximately  171  per  judge.  In  order  to  f!:ei  that  caseload 
down  below  that  figure  that  circuit  would  very  likely  need  K^  or  11 
judges.  In  order  to  get  it  as  low  as  129  you  Avould  need  12.  Do  you 
realize  that  ? 

^h\  KTRKHA]\r.  I  do. 

Mr.  Westphal:  Of  course,  all  we  are  talking  about  there  are  the 
new  filings  coming  into  tliat  court  from  those  States  each  year.  We 
have  not  asked  how  that  court,  with  whatever  number  of  judges,  is 
going  to  whittle  away  on  the  backlog  which  it  will  inherit  of  some 
2.30(V  cases.  The  committee  exhibits  show  that  that  many  cases  were 
pending  as  of  June  30,  1974,  when  the  1974  fiscal  year  terminated. 

In  your  statement  you  have  mentioned  the  percentage  of  cases  that 
have  been  pending  for  decision  for  longer  than  o  moiitlis  and  for  longer 
than  9  months  in  the  ninth  circuit.  Judge  Duniway  told  us  ^^esterday 
that  as  of.  I  believe,  September  30  in  the  ninth  circuit  there  were  some 
(501  cases  which  had  been  fully  briefed — where  counsel  had  done  all 
their  w^ork — which  were  just  waiting  for  a  time  when  the  court  could 
schedule  them  for  oral  argument. 

Mr.  KiRKHAM.  And  then  they  w'ill  be  waiting  for  a  decision  after 
that. 

Mr.  Westphal.  And  then  you  have  to  wait  for  a  decision  after  that. 

Now,  then,  the  ])oint  of  my  question  is.  if  this  circuit  is  to  be 
realigned — and  also  if  the  fifth  circuit  is  going  to  be  realigned,  because 
they  h'dve  somewhat  the  same  problem,  although  they  do  not  have  as 
much  of  a  backlog  as  the  ninth  circuit  because  of  this  extensive  screen- 
ing technique  they  have  employed — how  are  we  going  to  go  about 
getting  enough  judge  povror,  not  only  to  handle  the  incoming  case- 
load, but  also  to  whittle  away  at  this  backlog  ? 
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Mr.  KiKKiiAM.  Well,  it  seems  to  lue,  ^Ir.  Westphal,  that  certain 
ideals  have  to  be  coinproiiiised  as  a  practical  niattei-.  We  have  heard 
iniieli  testiinony — and  it  is  almost  unanimous  as  far  as  the  judges  are 
concerned- — ^that  a  court  of  nine  is  about  as  large  as  a  court  should  be 
if  it  is  to  luiA'e  the  ideal  collegial  atmosphei'e  which  a  cour-t  should 
have.  I  think  that  iii  this  situation  it  is  necessary  to  comprouiise  that 
ideal  to  the  extent  of  appointing-  enough  judges  to  take  care  of  the 
backloi!.-  and  to  take  care  of  the  woi'kload.  If  this  takes  two  more  iud<>-es 
or  three  more  judges,  then  it  just  has  to  be. 

Xow,  the  compromise  can  be  lessened,  in  my  opinion,  if  you  take  care 
of  the  geographical  problem  that  is  presented  in  the  ninth  circuit. 
The  biggest  i)i'oblem  will  be  in  the  southern  division,  and  there  is  no 
reason,  in  my  opinion,  why  ever}'  judge  cannot  live  at  the  place  whei-e 
court  is  held.  If  they  are  in  Los  Angeles,  if  they  are  available  to  each 
other,  if  theii'  chambers  adjoin  each  other,  if  their  law  clerks  have 
comnnmication  among  themselves,  then  they  are  not  going  to  have  a 
situatioii  wliei-e  out'  panel  of  the  court  hands  down  a  decision  that  is 
contraiy  to  another  panel  of  the  court.  Tlie  collegiality  that  is  essen- 
tial to  the  operation  of  the  judicial  process,  even  if  it  is  necessary  to 
appoint  more  than  an  ideal  numbei-  of  judges,  could  be  accomplished 
in  that  way.  I  think. 

Mr.  Westpiial.  ]\Ir.  Kirkhain.  it  seems  to  me,  then,  that  really  the 
problem  facing  Congress  is  twofold  :  First,  to  come  u})  with  a  realign- 
ment for  a  restructuring  which,  coupled  together  with  adequate  facil- 
ities aji'l  so  foi'th.  permus  a  system  undei-  which  a  jn.dge  of  a  court  of 
appeals  would  be  expected  to  deal  only  with  a  manageable  caseload, 
assuming  that  a  caseload  of  209  is  manageable.  The  reason  Ave  want  to 
achieve  a  lowei'  workload  per  judge  is  to  give  these  judges  a  fighting 
chance  to  keep  up  with  the  caseload  and.  ho])efully.  reduce  this  back- 
log. The  ultimate  goal  is  to  furnish  as  expeditious  a  review  on  appeal 
as  the  system  can  possibly  ofl'er.  Don't  you  think  that  is  part  of  the 
ouestion^ 

^1  r.  KiRKHAM.  That  is  exactly  true ;  yes. 

]Mr.  Westphal.  Xow.  everi  if  we  are  able  to  bi-ing  the  caseload  per 
judge  in  the  ninth  circuit  down  to  what  the  national  average  was  in 
19T3 — about  IGl  filings — it  would  seem  to  me  readily  ap])arent  that 
judges,  even  with  that  type  of  a  caseload,  are  going  to  have  to  work 
])retty  hard  to  handle  it. 

]\rr.  KiRKiiAAE.  That  is  true.  That  is  too  large  a  caseload. 

Mr.  Westpiial.  Now,  in  our  study  of  the  seventh  circuit  in  Chicago 
we  found  that  until  just  a  few  years  ago  that  circuit  was  customarily 
setting  thi-ee  cases  for  argument  every  day.  It  was  granting  counsel  on 
each  side  a  full  half  hour.  They  found,  however,  that  they  could  not 
keep  up  with  their  calendar.  Their  backlog  was  building  up.  So  about 
3  years  ago  they  decided  to  start  calendaring  six  cases  per  day.  Prob- 
ably four  of  them  would  be  cases  in  which  oral  argument  was  granted 
ancl  one  or  two  of  them  would  be  a  case  that  was  ordered  to  be  sub- 
mitted on  the  briefs.  In  any  event,  they  in  effect  almost  doubled  the 
number  of  cases  that  they  were  calendaring  for  oral  argument 

You  wei-e  pi'esent  in  the  hearing  room  j^esterday  when  Judge  i)uni- 
Avay  testified  that  statistically  for  the  year  19To  each  panel  of  the 
ninth  circuit  had  8.->  cases  per  day  on  the  calendar  for  argument  befoi-e 
the  court.  The  study  that  the  subcommittee  made  of  the  197o  calendars 
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of  the  ninth  circuit  indicates  that  they  had  a  panel  sitting  on  333  dif- 
ferent occasions  during  the  year.  On  a  given  day  they  might  have  three 
or  four  different  panels  sitting  in  the  various  locations  throughout  the 
circuit.  Xow,  out  of  that  333  days,  there  were  45  days  in  which  only 
one  case  was  calendared  for  oral  argument ;  there  were  some  46  days 
where  only  two  cases  were  calendared  for  oral  argiunent;  and  there 
^vere  143  days  where  only  three  cases  were  calendared  for  oral  argu- 
ment. That,  then,  would  leave  a  total  of  99  days  out  of  333  on  which  the 
court  calendared  four  or  more  cases  for  oral  argument. 

Now,  I  can  understand  that,  if  the  court  has  a  case  which  is  multi- 
party or  in  which  it  has  to  accord  oral  argument  to  five  or  six  different 
lawyers  who  are  representing  various  parties,  that  that  is  the  type  of 
■case  which  perhaps  should  be  gi\  en  just  1  day  for  oral  argument. 

Mr.  KiRKHAM.  An  unusual  case,  yes. 

^Ir.  Westpiial.  But  it  seems  hard'  for  me  to  accept  the  fact  that  there 
can  be  45  occasions  during  the  course  of  the  year  where  cases  of  that 
magnitude  would  come  up  in  the  ninth  circuit  or  46  occasions  on  which 
you  would  have  2  cases  of  such  magnitude  that  you  would  only  set  2 
cases  for  argument. 

Xow,  as  a  result  of  your  extensive  experience  before  the  Ninth  Cir- 
cuit Court  of  Appeals,  do  you  have  any  opinion  as  to  whether  that  cir- 
cuit gets  such  a  large  number  of  complicated  cases  that  only  one  case 
should  be  set  for  argument? 

Mv.  KiRKiiAM.  No.  I  don't  think  so  at  all.  You  will  recall  that  Judge 
Duniway  did  say  that,  particularly  recently,  in  some  of  these  cases 
where  one,  two,  or  three  cases  were  set  for  oral  argument,  there  were 
also  on  the  calendar  other  cases  which  were  being  submitted  on  the 
briefs  which  the  judges  of  that  panel  would  be  required  to  decide  at  the 
conference  that  w^oulcl  follow  that  session.  So  perhaps  the  three  cases 
for  oral  argument  doesn't  quite  state  the  full  workload  of  the  judges 
on  those  panels,  particularly  recently. 

I  think  that  time  is  wasted  in  oral  argument.  I  have  sat  in  court 
rooms — and  I  am  sure  you  have — where  I  have  listened  to  lawyers  who 
just  have  nothing  to  say.  They  are  taking  the  time  of  the  court,  and  it  is 
perfectly  obvious  that  that  is  so.  Now,  a  strong  judge  should  l>e  able,  it 
seems  to  me,  to  control  that  type  of  situation.  There  are  cases  where 
argument  should  l^e  stopped  at  the  end  of  5  minutes,  where  counsel 
should  be  told,  ''This  is  the  only  thing  that  this  court  is  concerned  with. 
Address  yourself  to  that  point."  When  that  point  has  been  made,  the 
court  should  say,  "thank  you,  counsel,  now  the  case  is  submitted''  or 
"the  case  is  decided."  You  can  turn  from  one  judge  to  the  other  and,  if 
they  are  in  accordance  with  that,  the  reason  should  be  stated. 

I  don't  think  that  low  a  number  of  cases  for  argument  really  repre- 
sents a  full  workload,  if  you  take  the  cases  as  they  come. 

Mr.  Westphal.  Well,  the  report  of  the  Judicial  Conference,  which  is 
part  of  our  hearing  record  in  connection  with  S.  2001,  indicates  that 
in  the  same  fiscal  year,  1073,  there  were  some  414  cases  decided  l)y  the 
ninth  circuit  on  the  briefs  and  without  oral  argmnent.  That  would 
•certainly  be  more  than  one  for  each  day  of  this  333  clays  on  the  average. 
But  it  seems  to  me  that  this  analysis  of  the  court's  calendar  would  in- 
dicate that  there  probably  would  be  room  for  a  court — if  it  were  more 
compact,  did  not  have  the  prevalent  problems  and  communications 
problems  that  that  court  has — there  would  be  opportunities  for  that 
court  to  calendar  more  cases  per  day  for  oral  argument,  certainly  more 
than  one  or  two. 
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Mr.  KiRKHAM.  I  am  sure  that  some  more  could  be  calendared,  and 
I  am  sure  more  effective  judicial  consideration  could  be  given  to  the 
case.  You  may  recall  the  testimony  you  have  heard  to  the  eflect  that 
iudses  will  sit  on  the  panel,  will  hear  the  argument  and  then,  after 
they  have  had  their  short  conference,  leave.  Then  they  are  available 
onlv  by  telephone  to  write  the  opinions.  _ 

Now,  I  may  say.  Senator  Burdick,  in  furtherance  of  what  I  earlier 
said  about  their  oral  argument,  that  I  can  only  think  of  these  50O 
cases  that  you  talk  about.  If  the  court  had  sent  a  letter  to  counsel  and 
said  that  in  the  opinion  of  the  court  this  case  can  be  decided  on  the 
briefs  without  oral  argument  unless  you  request  it,  there  w^ouldn't  be 
a  request.  There  Avoufd  be  a  very  small  percentage  of  lawyer.s  that 
would  request  an  oral  argument  contrary  to  the  expression  of  the 

court.  .         „    ,       •   1  ^1      •       •.  Q 

Mr  Westpiial.  That  is  in  effect  the  practice  of  the  eighth  circuit  ? 
Mr.  Kirriia:.!.  Yes.  So,  I  don't  think  you  will  be  burdened  with 
that.  I  don't  think  it  will  make  a  great  difference,  but  I  think  the  op- 
portunity should  be  present.  . 

Senator  Burdick.  Bather  than  to  let  a  man  proceed,  stop  him.  \\  liat 
do  you  gain  by  giving  the  lawyer  an  argument  when  on  the  face  of  the 

briefs  he  has  no  case  ?  o       ^      i    ^  ..i 

Mr.  KiRKHAM.  You  don't  gain  a  thing  m  that  case,  Senator,  but  there 
is  a  case  where  the  court  suddenly  says,  '•gentlemen,  we  didn't  realize 
this."  If  oral  argument  has  any  advantage— and  it  does  have,  m  my 
opinion,  great  advantage— it  furnishes  an  opportunity  to  bring  out  to 
the  court'facts  that  may  not  be  apparent. 

Senator  Burdick.  I  agree  with  you,  but  I  am  trying  to  hnd  out  how 
to  handle  an  avalanche  of  litigation  when  a  lot  of  it  is  frivolous. 

Mr  KiRKiiAM.  It  is  frivolous.  I  think,  in  those  criminal  appeals,  i± 
the  public  defenders  and  the  court  says,  "We  are  prepared  to  decide 
this  case  without  oral  argument,"  we'll  benefit.  So  many  of  those  ap- 
peals are  taken  for  purposes  of  delay,  for  keeping  the  prisoner  out  ot 
i ail.  and  the  government  pays  the  cost  of  appeal. 

Senator  Burdick.  That  only  encourages  the  complaint?  . 

Mr.  KiRKiiAM.  Or  complicates  the  complaint.  I  don't  think  it  will 
make  a  great  deal  of  difference,  but  it  will  be  of  some  help. 

Mr.  Westphal.  One  more  question,  Mr.  Kirkham,  and  then  1  will 

be  through.  .  .         »  ,     -r-.   i       i  /->       + 

Vs  a  member  of  the  Commission  on  the  Revision  of  the  I^  ederal  L  ourt 
Appellate  System,  you  have  met  with  the  Commission  during  its  several 
hearings  and  meetings  after  the  report  of  December  1973  was  hied, 
in  other  words,  during  the  phase  II  part  of  that  Commission  s  work? 
]Mr.  Kirkham.  That  is  right.  _ 

Mr.  Westphal.  As  a  member  of  the  Commission  have  you  become 
aware  of  any  change  in  procedure,  or  change  in  structure,  being  con- 
sidered by  tiie  Commission  during  phase  II  of  its  deliberations  which 
would  ob\'iate  the  necessity  of  realigning  either  the  fifth  circuit  or  the 

ninth  circuit?  i      •      xi    ^   at 

Mr  KiRKii\M.  Xo,  and  I  wish  very  much  to  emphasize  that.  Mr. 
Westphal.  There  are  many  matters  that  we  are  considering.  There  are 
problems  that  relate  to  criminal  appeals.  There  is  the  problem  ot  ap- 
pointincr  an  ombudsman.  There  may  be  ways  that  we  can  help  m  eli- 
minating the  caseload  in  criminal  cases.  There  are,  of  course,  other 
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proposals  before  the  courts.  AVhat  certainly  should  be  done  away  \^-ith 
is  the  three-jud^e  courts.  All  of  those  things  will  effect  in  part,  and 
hopefully  alhrniatively,  the  problems  in  the  Federal  courts.  But  there 
is  not  one  thing  that  we  can  foresee,  or  that  has  been  brought  before 
us,  that  could  affect  the  judgment  the  Commission  has  made  that  it  is 
imperative  in  the  interest  of  justice  tliat  these  two  circuits  be  divided. 

Sir.  Westpiial.  Thank  aou.  I  have  no  further  questions. 

Senator  Buudick.  Thank  you  very  much  for  your  contribution. 

Our  next  witness  is  Mr.  Jan  Stevens,  an  Assistant  Attorney  Gen- 
eral for  the  State  of  California. 

Mr.  Stevens. 

STATEMENT  OP  JAN  STEVENS.  ASSISTANT  ATTOENEY  GENERAL, 
STATE  OF  CALIFORNIA,  SACRAMENTO,  CALIF. 

Mr.  Stevens.  Thank  you. 

Senator  Burdick.  Do  you  have  a  prepared  statement  ? 

]\ri'.  Stevexs.  I  apologize  for  not  having  a  prepared  statement  at 
this  time.  I  request  the  indulgence  of  the  committee  and  request  permis- 
sion to  file  a  statement,  which  could  certainly  be  ready  within  a  week. 
At  this  time,  however,  we  do  not  have  a  prepared  formal  statement.  I 
appreciate  your  courtesy. 

A  second  matter  will  soon  be  presented  to  tlie  committee  in  the  form 
of  a  letter  from  the  Governor  of  California,  Governor  Keagan.  I  under- 
stanil  the  letter  was  mailed  to  the  chairman  yesterday,  expressing  the 
A'iews  of  the  governor  with  regard  to  the  proposed  realignmeiit  of  the 
ninth  circuit.  I  would  request,  preliminarily,  that  this  letter  express- 
ing his  position  be  made  part  of  the  record. 

Senator  Burdick.  It  will  be  so  received. 

^Ir.  Stevexs.  Thank  you,  Mr.  Chairman. 

[Governor  Reagan's  letter  to  the  Chairman  follows :] 

State  of  California, 

Governor's  Office, 
Sacramento,  September  27, 197-'/. 
Hon.  QrEXTix  RrRDicK. 

Chairman,  Senate  Sifbcommittee  on  the  I mprovement  of  the  Judicial  MacMnery, 
Senate  Office  Building,  Washington,  D.C. 

Bear  Chair>[an  Burdick  :  My  attention  has  been  flravrn  to  the  recommenda- 
tion liy  the  Commission  on  Revision  of  the  P'ederal  Appellate  Court  System  re- 
garding the  fate  of  the  State  of  California  in  the  i-ealigued  9th  Circuit.  The  Com- 
mission forwarded  to  former  President  Nixon  several  months  ago  its  recommen<hi- 
tions,  and  they  are  now  embodied  iu  legislation  pending  before  the  Congres.s. 

I  am  taking  this  opportunity  to  acquaint  you  with  my  strong  opposition  to 
the  Commission's  proposal  concerning  California.  In  a  radical  departure  from 
precedent,  the  Commission  proposes  the  splitting  of  California  between  two 
Federal  ai>pellate  court  circuits.  CiuTently,  California  is  included  iu  the  9th 
Circuit,  together  with  Alasl^a,  Arizona,  Hawaii,  Idaho,  Montana,  Nevada.  Oregon, 
Washington  and  Guam.  The  Commission  recommends  carving  the  pi-esent  9tli 
Circuit  into  two  circuits :  a  new  12tli  Circuit  to  include  Arizona  and  Nevada  and 
the  nine  southernmost  counties  of  California  ;  and  a  realigned  9tli  Circuit  to  in- 
clude Alaska,  Hawaii,  Idaho,  Montana,  Oregon,  Washington,  Guam  and  the  other 
49  counties  of  California. 

The  organizetl  Bar  in  California  will  make  its  position  known  from  the  stand- 
point of  practicing  lawyers.  But  I  must  speak  out  on  behalf  of  the  government 
of  the  State  of  California.  That  my  concern  is  real  is  evidenced  by  the  fact  that 
over  the  past  three  years,  the  State  has  been  a  party  (usually  defendant)  to  349 
civil  eases  in  the  U.S.  District  Courts  in  California,  and  to  1,021  criminal  cases 
(usually  of  the  prisoner  rights,  habeas  corpus,  variety) . 
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Frankly  I  see  confusion  and  chaos  in  attempts  to  administer  statewide  pro- 
ornins  if  we  are  subieeted  to  tiie  potential  of  coutlicting  court  orders  issued  out 
S  the  two  diffie'e:;!,  drcuits  in  California.  Our  Corrections.  Welfare  and  Medical 
Assistance  programs  are  continually  challenged  in  the  Federal  courts  and  it  the 
State  is  split  into  two  circuits,  conflicting  orders  are  almost  a  certainty. 

I  have  reviewed  the  basis  for  the  (\)ninussi()u-s  recommendation  ;ind  believe 
this  proposal  is  founded  on  faulty  premises.  One  premise  is  the  arbitrary  asser- 

m  that  no  circuit  should  encompass  only  a  single  state.  The  ^v^'hf  ;'nf  ^'^^  "f 

that  conclusion  becomes  impossible  to  defend  when  it  is  rcx-ognized  that  there 

al.  lonSfunctioned  a  circuit  which  encompasses  c-uly  the  District  oColumbuu 

Another  premise  is  that  the  nine  southermost  counties  of  Laliforma  l';^  '^  ^  g^.f ;  |_^' 

affinity  for  the  ytate  of  Arizona  than  they  do  toward  the  other  49  California 

''ruJS^\o  uS'^rlest  efforts  to  oppose  this  proposal  in  the  Congress.  I 
have  instructed  my  staff  to  develop  alternative  plans  that  will  ^-^l^f '^^  f  ^^.f  "^ 
overburdened  condition  of  the  9th  Circuit  without  doing  violence  to^  the  btate  of 
California  or  any  other  component  of  that  circuit.  I  will  be  pleased  to  share  such 
plans  with  you  or  whomever  you  may  designate. 

Sincerely,  ro.nald  Reagan,  (lorcnior. 

Air  Chainuan,  we  appreciate  the  oppott unity  to  appear  here  today. 
We  are  in  tlie  position  of  apolooizin.o-  to  some  deo;ree  for  both  tlie 
oTOwth  of  the  State  of  California  and  its  litigunisness  However,  we 
don't  fe«l  we  are  wholly  responsible  for  the  latter,  and  we  hope  both 
are  levelino- off  somewhat.  . 

Senator  BrRDicK.  I  am  sure  the  other  49  States  have  experienced 
vour  problem  at  one  time  or  another. 

Mr  Stevens.  They  have,  Air.  Chairman.  A\  e  have  hopes  of  improve- 
ment" however,  and  would  also  note  that  some  of  the  litioiousness  is 
not  entirelv  our  fault.  Conoress  has  conferred  jurisdiction  in  the  past 
few  years  that  did  not  exist  previously  and  the  courts  have  themselves 
assumed  some  jurisdiction,  too.  •  i       ^-  i  •  i  fi,;.  .,nK 

AVe  appreciate  the  intense  and  serious  consideration  which  tins  sub- 
committee is  giving  to  what  is  obvionsly  a  very  serious  problem  for  tlie 

State  of  California.  n  ^    a  ^f^,-,^ 

The  Commission  on  Revision  of  the  Federal  Court  Appellate  System 
has  acted  within  necessarily  short  time  limits  on  a  serious  question  and 
of  course,  has  recommended  that  the  geographical  boundaries  ot  tlie 
ninth  circuit  be  changed  to  diminish  the  heavy  workload  problems. 

Of  most  concern  to  iis,  of  course,  is  the  proposal  that  the  state  De 
split  between  two  Federal  circuits.  The  Commission,  m  its  report,  has 
I'roperlv  observed,  we  feel,  that  procedures  to  enhance  the  abilities  ot 
the  courts  of  appeals  to  dispose  of  the  business  before  them  ^  o  ^^ese^^ 
greater  study.  Certainly  such  study  is  m  order.  ^^  e  hope  that  it  can  be 
achieved  to  a  greater  degree  before  Congress  should  launch  upon  the 
serious  step  of  chan-ing  what  is  a  j)olitical,  legal,  and  social  entity  the 
State  of  California.  Senator  Fannin  has  referred  to  the  ties  that  bind 
Arizona  and  California.  AVe  would  respectfully  submit  that  liese  ties 
are  even  closer  between  the  northern  and  southern  halves  of  the  State. 
In  its  report  the  Connnission  has  pointed  out  its  reluctance  to  dis- 
turb institutions  which  have  acquired,  not  only  the  respect,  but  also 
the  loyalty  of  their  constituents.  Furthermore,  the  report  notes  that 
Concrriss  has  before  it  proposed  legislation,  which  i^,^^f  ?ted.  may 
bring  sionificant  relief  to  both  the  appellate  and  the  district  courts. 
Caseload,  the  Commission  itself  notes,  is  but  one  of  a  nmnber  of  factors 

relative  to  circuit  realignment,  and  the  P^-^^^^^^^^^Y  ^^H  h/i'bipis 
ability  of  the  courts  of  appeals  to  dispose  efficiently  of  the  bu^inebs 
before  them  may  well  be  of  greater  significance. 
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We  believe  that  procedural  reforms  in  the  long  run  will  provide 
the  only  real  answer  to  the  problems  of  Federal  judicial  worldoads. 
We  believe  the  answer  lies  somewhere  between  the  surgery  proposed  by 
the  Commission  and  the  mere  mechanical  addition  of  judges  to  an  al- 
ready overburdened  circuit.  t  •  i 

As  the  ABA's  Special  Committee  on  Coordination  of  Judicial 
Improvements  has  observed,  there  is  a  clear  need  for  stmctural  and 
procedural  changes  in  the  courts  of  appeals.  Although  that  commit- 
tee has  endorsed  the  report  of  the  Commission,  in  doing  so  it  has 
expressly  stated  that  such  a  proposal  should  not  l^e  interpreted  asan 
expression  of  confidence ;  it  has  stated  that  realignment  will  provide 
mere  temporary  relief. 

The  State  Bar  of  California  in  its  presentation  has  noted  the  large 
number  of  civil  and  criminal  cases  filed  involving  the  State  of  Cali- 
fornia directly.  In  the  past  3  years  the  Federal  district  courts  have 
had  349  such  filings  in  the  civil  field  and  1,012  in  the  criminal  field. 
During  the  past  3  years  the  courts  of  appeals  have  entertained  appeals 
in  5S  civil  cases  "and  in  179  criminal  cases  in  which  the  Attorney 
General  represented  the  State  of  California  or  one  of  its  agencies. 
This  does  not  represent  the  total  number  of  cases  in  which  the  State 
of  California  is  involved,  liecause  there  are  some  agencies  in  which 
the  State  is  represented  by  counsel  other  than  the  Attorney  General, 
and  there  are  some  cases  in  which  special  counsel  have  been  appointed. 
However,  it  does  represent,  I  think,  a  fair  example  of  the  significance 
of  this  problem  to  the  State. 

There  are  a  number  of  programs  reaching  tlie  ninth  circuit  which 
are  of  substantial  importance  to  the  entire  State.  For  instance,  of 
course,  the  field  of  prison  regulation  is  subject  to  increasing  Federal 
judicial  review.  Our  department  of  corrections  maintains  institutions 
throughout  the  State.  Different  rnles  from  different  circuits  could 
raise  insurmountable  administrative  problems.  In  this  respect,  the 
ninth  circuit  as  a  practical  matter  is  the  court  of  final  review  when 
the  Federal  law  is  applied  to  California  procedures. 

Since  the  Federal  courts  are  entertaining  cases  involving  extensive 
questions  of  prison  management  and  control — such  as  mail  regula- 
tions, access  to  media  and  access  to  visitors — judicially  enunciated 
rules  could  be  different,  dependimr  on  the  location  of  the  prison, 
and  their  eventual  resolution — in  the  form  of  U.S.  Supreme  Court 
review  or  consolidation — could  be  extremely  difficult. 

If  in  fact  there  were  a  period  in  which  differing  rules  were  appli- 
cable, claims  of  denials  of  equal  protection  might  possibly  be  raised. 

The  substantive  criminal  law  is  also  subject  to  different  interpreta- 
tions. The  entire  criminal  law  could  l^e  effected  by  a  proposed  divi- 
sion. The  opportunities  now  for  diverse  judicial  division  are  ripe, 
and  we  hope  they  will  not  be  multiplied.  For  example,  in  the  field 
of  o})Scenity  the  State  law  has  been  held  by  a  Federal  district  court 
to  be  unconstitutionally  vague.  Previously,  the  California  Supreme 
Court  had  upheld  that  statute.  If  two  circuits  reached  a  different  con- 
clusion. State  authorities  would  hesitate  to  enforce  State  statutes 
imiformly.  There  is  sufficient  confusion  now,  we  submit,  and  we  hope 
there  is  not  the  opportunity  for  additional  confusion  in  the  future. 

In  the  same  field,  a  State  court  held  that  no  prior  adversary  hear- 
ings are  required,  and  tbi^  ninth  circuit  reached  a  contrary  decision. 


259 

Until  that  decision  reached  the  U.S.  Supreme  Court  serious  prob- 
lems of  uniform  law  enforcement  were  presented.  The  existence  ot 
two  circuits  within  the  same  State  would,  we  feel,  accentuate  such 

^'^  In  the  juvenile  field  there  are  similar  problems.  The  ninth  circuit 
held  that  State  procedures  for  transferring  juveniles  to  a  court  tor 
handlincr  resulted  in  the  violation  of  the  double  jeopardy  provisions, 
whereas'the  fifth  circuit  had  ruled  that  no  such  jeopard}^ occurred.  At 
least  the  ninth  circuit  was  a  court  of  last  resort  for  the  State  ot  Cali- 
fornia—the  entire  State  and  the  entire  juvenile  justice  system.  1  rece- 
dents  from  two  circuits  would  have  accentuated  and  greatly  pro- 
lono-ed  the  confusion  existing  already.  In  addition,  we  do  believe  that 
with  the  possibility  of  two  different  rules  of  law,  and  two  different 
courts,  forum  shopping  would  be  a  temptation  and  a  danger. 

Problems  also  exist  in  the  civil  field,  because  here  the  development  o± 
State  resoui-es  and  the  implementation  of  State  programs  _woiild_  be 
involved.  The  ninth  circuit  has  presently  before  it  a  case  involving 
ownership  in  geothermal  resources  patented  by  the  Federal  (govern- 
ment and  subject  to  a  reservation  of  minerals.  These  resources  exist  m 
both  the  northern  and  southern  parts  of  the  State.  Presently  m  North- 
ern California  such  plants  provide  500,000  kilowatts  of  electricity. 
Until  an  answer  is  supplied  as  to  the  issue  of  surface  ownership  and 
mineral  ownership,  the  further  development  of  this  important  resource 
will  be  delayed  and  inhibited.  Confusion  over  the  issue,  if  it  arises 
between  two  circuits,  could  result  in  two  different  Federal  rulings  con- 
cernincr  the  nature  and  ownership  of  geothermal  resources  m  Califor- 
nia It"  is  unlikely  further  development  will  proceed  as  long  as  con- 
fusion exists.  Hopefully  the  ninth  circuit  will  resolve  what  two  circuits 

mav  fail  to  resolve.  t>        ^-i    +i  ^  ^;,.fiT 

In  the  welfare  field  we  have  had  numerous  cases.  Eecently  the  nintli 
circuit  has  had  occasion  to  rule  on  many  such  cases,  including  questions 
concerning  the  necessitv  to  make  retroactive  payments  and  the  need  tor 
payment  of  overtime  pay  for  women  under  California  law.  Ninth 
circuit  rulings  on  such  questions  have  decided  the  questions  for  tiie 
State  of  California  and  for  the  State  welfare  program. 

California  has.  of  course,  a  multi-billion  dollar  project  myolymg  the 
movement  of  water  from  the  north  to  the  south.  This  project  is  cur- 
rently in  the  process  of  implementation.  The  source  of  water  developed 
is   of  course,  in  the  northern  part  of  the  State.  There  are  projected 
deliveries  to  31  water  distribution  agencies,  beginning  m  the  San  Joa- 
quin Vallev  and  the  northern  part  of  the  projected  new  nmth  circuit 
and  extendino-  into  southern  California  as  far  south  as  San  Die^-o.  Liti- 
gation challenging  the  present  proiect  is  curreiit  v  m  trial  m  the  US 
District  Court  for  the  Northern  District  of  California.  Should  that 
district  court  decision  be  appealed  under  the  existing  organization  of 
the  ninth  circuit,  a  rulinfr  from  that  circuit  court  will  have  s  atewide 
application.  If  two  appellate  decisions  were  issued  however,  th^.  water 
plant  could  be  indefinitelv  delayed  pending  final  decisionby  the  U.S. 
Supreme  Court.  The  problem  is  far  from  theoretical,  inasmuch  as 
the  Federal  circuit  courts  are  now  divided  on  a  number  oi  important 
questions  which  are  involved  in  such  litigation,  such  as  the  applica- 
tion of  the  National  Environmental  Policy  Act,  the  Eivers  J.nd  Har- 
bors Act  of  1899,  and  other  Federal  statutes  which  are  applicable  in 
the  inextricable  relationship  we  have  with  the  Federal  Government  m 
such  programs. 
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AYe  hesitate  to  state  that  tlie  satisfactory  answer  can  be  to  resolve 
such  problems  at  the  U.S.  Supreme  Court  level  in  every  case.  On  the 
contrary,  the  overwhelming  caseload  of  the  U.S.  Supreme  Court  has 
been  the  subject  of  even  more  intensive  controversy  than  the  one 
presently  before  this  subcommittee.  Recently  Chief  Justice  Burger 
has  emphasized  the  necessity  for  procedural  reforms  rather  than 
the  mechanical  addition  of  new  judges,  whether  through  the  creation 
of  new  courts  or  through  additions  to  existing  ones. 

To  utilize,  as  the  Commission's  report  suggests,  such  devices  as 
motions  for  stay,  injunctions,  and  multicourt  consolidations  woidd 
not  only  require  additional  legislation;  it  could  impose  additional — 
and  time  consuming — delays  in  the  form  of  threshold  litigation.  Such 
devices  were  not  designed  for  such  purpose  and  are,  we  feel,  at  best 
makeshift  remedies  for  the  problems  caused  by  splitting  the  State. 

AVe  earnestly  suggest  that  other  remedies  are  available  and  reiterate 
our  desire  to  Avork  with  the  committee,  the  Commission  and  others  in 
helping  to  achieve  them.  Obviously,  there  is  a  need  for  relief.  Pend- 
ing the  Commission's  study  of  procedural  altei-natives,  other  solutions 
are  possible.  As  Justice  Friendly  stated,  "If  a  stream  is  a  mounting 
flood,  commonsense  would  dictate  consideration  of  measures  to  divei't 
a  portion  of  the  flow."  Alternatives  are  presently  available  whicli 
could  provide  some  immediate  assistance  to  the  ninth  circuit.  The 
obvious  one,  of  course,  is  the  creation  of  new  judgeships,  which  is 
also,  as  I  understand,  before  this  body  and  Congress.  The  Judicial  Con- 
ference, in  1971,  concluded  that  a  court  of  more  than  15  would  be  un- 
woi-kable.  The  ninth  circuit  now  has  18  judgeships,  which  is  admit- 
tedly a  large  number.  However,  the  proposed  addition  of  at  least  two 
judgeships  at  this  time  could  be  achieved  without  reaching  the  Con- 
ference's maximum  limit. 

Secondly,  the  subcommittee  has  considered  the  establishment  of  two 
divisions  within  the  ninth  circuit.  We  will  not  belabor  this  problem. 
We  know  now,  howevei",  that  pi'esently  the  overwhelming  bulk  of 
litigation  being  decided  before  the  ninth  circuit  is  being  decided  by 
panels.  The  panel  precedent  could  be  effectively  utilized  in  such  a 
system.  A  thoughtful  study,  which  was  prepared  for  the  Federal  Courts 
Committee  of  the  State  Bar,  shows  that  the  panel  system  has  wide- 
spread use  and  relative  elRciency.  As  I  understand,  the  original  Fed- 
eral court  of  appeals  was  a  three-judge  court.  It  has  been  suggested 
that  the  three-judge  panel  provides  the  most  efficient  hearing  tribunal, 
because  of  the  facility  by  which  informal  conferences  can  be  held  and 
the  minimum  delay  in  assembling  judges.  One  study  has  indicated 
that  the  average  elapsed  time  from  oral  argument  to  judgment  rose 
from  214  months  to  41^  months  if  the  court  en  banc,  rather  than  a 
panel,  heard  the  case  in  a  particular  circuit. 

In  addition,  we  would  suggest  that  the  increased  dismissal  of  frivol- 
ous appeals  on  motion  could  be  utilized.  An  analogy  is  now  being  at- 
tempted with  some  success  in  the  State  of  California,  in  which  appeals 
are  increasingly  being  made  the  subject  of  motion  by  this  office  rather 
than  undergoing  the  full-scale  hearing  procedure.  An  appeal  which 
is  obviously  fi-ivolous  or  lacks  merit  on  its  face,  we  believe,  should  be 
effectively  disposed  of  by  motion  rather  than  a  full  hearing. 

Then  diversity  jurisdiction,  we  feel,  deserves  reexamination.  The 
screening  of  cases  has  br-on  utilized  with  varying  degrees  of  success. 
Once  asain.  as  Justice  B;iiger  noted : 
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.  .  .  [I]t  is  not  sui-prisiug  with  criminal  appeals  available  at  public  expense  to 
every  convicted  indigent  defendant,  most  take  appeal.  ...  It  may  be  that  the  time 
has  come  to  consider  whether  some  other  alternative  is  availal)le.  .  .  . 

Twenty  years  ago,  complaints  filed  in  the  Federal  courts  by  prisoners  in  state 
prisons  were  hardly  enough  to  give  any  concern.  ...  In  fiscal  1972  there  were 
more  than  16.(K)()  i>etitions  of  various  kinds  challenging  the  validity  of  the  con- 
viction, even  after  full  review  by  other  courts. 

I  would  also  point  out  that  within  recent  years  more  than  4.000  addi- 
tiojial  eases  have  been  filed  under  the  Civil  Ki^iits  Act  clainiini!:  mis- 
treatment or  denial  of  riahts.  The  Justice  points  out  one  case — ad- 
mittedly an  extreme  one — ^in  which  a  prisoner  in  a  State  penitentiary 
filed  a  (•()m{)laint  under  the  Civil  Rights  Act  claimino-  a  prison  ;L:'uard 
had  arhiti'aiily  taken  cio-arettes  fi'om  him.  Tlie  complaint  was  dis- 
missed, and  the  prisoner  then  took  an  appeal  to  a  three- judg-e  circuit 
court,  where  thi-ee  judges,  after  reading"  briefs  and  considering  his 
arguments,  wi-ote  an  opinion  remanding  the  case  with  instructions 
to  conduct  a  trial  on  the  merits. 

Alternatives  can  be  and  should  be  considered.  Justice  Burger  has 
aptly  pointed  out  that  all  these  matters  are  within  the  jui'isdiction  of 
the  Commission  on  the  Revision  of  the  Federal  Couit  Ap])ellate  Sys- 
tem. He  has  suggested  that  such  things  as  a  statutory  procedure  for  ad- 
ministr-ative  review  of  prisonei-  complaints,  both  State  and  Federal, 
might  be  estal)lished.  and  that  informal  grievance  procedures  could  be 
established  in  the  State  prison,  to  hear  prisoner  complaints  subjectively 
and  to  deal  with  them. 

The  experiences  of  the  attorney  generals  of  all  our  States  indicate 
that  there  is  a  need  foi-  relief  in  this  area.  A  special  connnittee  of  the 
National  Association  of  Attorneys  General  found  that  the  Federal 
liabeas  corpus  filings  alone  had  increased  from  1,020  in  ll^XU  to  I'.OOo 
in  11)70  luitionally.  The  percentage  of  such  filings  has  increased  from 
4  to  IS  percent  of  the  total  Federal  district  couit  workload.  The  asso- 
ciation has  requested  legislation  imposirig  reasonable  limits  oii  col- 
lateral attack  in  the  Federal  courts,  providing  an  adequate  opportunity 
for  review  and  for  hearing  on  the  merits  has  been  provided. 

Of  course,  other  proposals,  such  as  Judge  Ainsworth's  ])roposal  for 
a  special  court  to  entertain  questions  of  Federal  criminal  appeals  and 
State  criminal  appeals  in  which  a  Federal  question  has  been  rai.sed.  as 
well  as  those  complaints  with  regaitl  to  prison  conditions,  merit  some 
coMsideration. 

In  addition,  we  believe  that  other  procedural  altej'iiatives  deserve 
sei'ious  considerations.  We  know  we  are  receiving  this  consideration 
here. 

The  Commission  has  adopted  a  number  of  special  criteria  in  making- 
its  recommendations.  First  of  all,  they  said,  where  )>racticable.  a  cir- 
cuit should  be  composed  of  at  least  three  States,  and  in  no  e\ent  should 
a  one-State  circuit  be  created.  Second,  no  circuit  should  be  created 
which  would  immediately  require  more  tlum  nine  active  judges. 

Third,  to  the  extent  practicable,  the  Commission  contended  that  a 
circuit  siiould  contain  States  with  a  diversity  of  ])o])ulatioii. 

Fourth,  of  course,  the  Commission  raised  the  issue  of  excessive  in- 
terfei-ence  with  i^resent  patterns.  The  greater  dislocation  involved  in 
any  plan  of  realignment,  the  lai'ger  the  countervailing  benefit  should 
})e  to  justify  the  claim. 
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Fifth,  they  recommended  that  no  circuit  contain  noncontiguous 
States.  Alternatives  compatible  with  the  Commission's  criteria  are 
available  for  the  realignment  and  handling  of  the  ninth  circuit  work- 
load pending  more  procedural  review,  and  such  alternatives  can  be 
worked  out  without  interference  Avith  present  patterns.  These  alter- 
natives have  been  discussed  at  length  already  before  the  sul)commit- 
tee  and  we  know  the  subcommittee  is  thoroughly  familiar  with  them. 

We  commend  careful  consideration  by  the  subcommittee  of  them, 
and  Ave  note  that  there  are  several  notes  of  optimism  in  the  present 
sad  lecture  with  regard  to  the  circuit  workload.  A  member  of  the  spe- 
cial committee  of  the  San  Francisco  Bar  Association,  Avho  Avill,  I  im- 
derstand,  appear  before  this  subcommittee,  has  found  tliat  tlie  nintli 
circuit  filings  in  the  first  5  months  of  1975  Avere  only  slightly  more 
than  the  same  period  in  197o,  1,046  as  against  1,037,  AA-hile  disposition 
increased,  suggesting  a  possible  leveling  off  of  case  load.  The  Adminis- 
trative Office  of  the  U.S.  Courts  is  not  yet  programed  to  identify  the 
circuit  court  appeals  by  district  of  origin,  but  other  distinctions  exist. 
For  instance,  criminal  matters  take  about  half  the  time  civil  matters 
do.  There  is  at  least  a  temporary  ])auso  in  the  ninth  circuit's  caseload 
to  ])ermit,  Ave  hope,  further  analysis  Ijofore  a  final  geographical  de- 
cision. 

T]ie  Commission  specifically  objected  to  reorganization  plans  re- 
taining the  State  of  California  as  a  geographical  unit  on  seA'eral 
grounds:  first,  that  it  AA'ould  lack  diA'ersity  of  baclvground  caused  by 
judges  from  different  States.  We  Avould  submit  that  fcAV  geographical 
areas  haA-e  the  diA-ersity  of  California  in  its  j^rcsent  form,  since  it  is 
one  of  the  most  metropolitan  and  most  rural  of  states. 

Tlie  fact  that  only  two  Senators  Avould  be  consulted  in  the  appoint- 
ment process  was  criticized  by  the  Commission.  It  seems  irrelevant  to 
us.  As  a  matter  of  fact,  we  feel  that  a  single  Senator  of  long  tenure 
may  be  more  immune  from  the  considerations  which  disturb  the  Com- 
mission than  a  number  lacking  sufficient  tenure. 

Basically,  Ave  fear  the  proposed  appellate  revicAv  devices  would 
liave  the  effect  of  increasing  rather  th^n  diminishing  Avorkloads.  The 
Commission  contended  that,  for  the  five  NorthAvestern  States,  they 
would  not  be  Avarranted,  inasmuch  as  the  appeals  from  such  States 
were  such  a  small  part  of  the  circuit.  Time  did  not  permit  the  Com- 
rmission  to  make  any  population  projections.  W(^  submit  the  solu- 
tion would  be  to  have  the  subcommittee  make  such  studies,  utilizing 
new  data  from  the  State  courts  and  demographic  data  from  the  States 
invoh^ed.  The  State  of  Oregon  has  reported  to  us  steadily  increasing 
immigration  from  California,  representing  a  note  of  hope  at  least 
that  the  Northwest  Avill  some  day  in  the  near  future  reacli  a  sub- 
stantially higher  population  than  it  has  now. 

To  conclude,  the  ninth  circuit  noAV  has  13  authorized  judgeships  and 
an  admittedly  heavy  AA'orkload.  Faced  Avith  the  pressures  of  the  dead- 
lines before  it,  the  Commission  has  made  a  proposal,  receiving  rela- 
tively little  hearing.  Avhich  Avould  have  far  reaching  effect  on  Cali- 
fornia. Such  a  proposal  should  not  be  adopted  without  further  serious 
study.  More  consideration  must  be  given,  we  submit,  to  the  burden  of 
litigation  Avhich  the  various  Western  States,  in  addition  to  California, 
will  enjoy  in  the  future — to  changing  growth  patterns,  to  the  nature 
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of  the  indicia!  workload  of  the  Federal  courts,  and  to  procedures  to 
impose  reasonable  limitations  on  the  explosion  of  litigation  whicli 
has  arisen  during  the  past  few  years.  m      i     ti      ,,,-f  i.^ 

The  ninth  circuit  has  an  extremely  heavy  workload  which  must  be 
alleviated  However,  we  cannot  agree  with  the  specific  recommenda- 
tion that  has  been  made.  In  the  meantime,  we  would  hope  that  Congress 
could  act  to  increase  the  judges  available  for  work  m  the  ninth  circuit 
and  to  adopt  interim  relief .  x  -i    ^-^^ 

Senator  BuRDiriv.  Thank  you  very  much  for  your  contribution. 

Air  Ste\-ens.  Thank  you,  Mr.  Chairman.  .      n, 

Senator  Burdick.  Your  thoughts  seem  to  be  that  we  should  do  more 
studvino-  before  we  make  this  decision.  In  the  meantime  what  happens 
o  the  caseload  i  What  happens  to  the  backlog  while  we  are  s  vidymg 

Mr  ^TE^•E^-s  We  appreciate  this  concern,  and  I  think  it  i>  ^el^ 
appropriate:  Ve  hope  that  there  are  several  devices  available  which 
can  assist  the  ninth  circuit  in  dealing  with  its  caseload. 

First  of  all,  we  would  be  more  than  happy  to  cooperate  with  the 
increased  utilization  of  motions  for  the  dismissal  of  appeals  ^^hlch 
lack  merit  on  their  face.  .  .       ,, 

Senator  BrRDicK.  I  am  sure  any  ]udge  will  tell  vou  that  it  otteii 
takes  as  much  time  to  consider  a  motion  as  it  does  a  case.      ^ 

Air  STE^-Exs.  That  may  be,  Mr.  Chairman.  It  is  an  experiment  hat 
we  are  attempting  in  the  California  appellate  coui^s  in  the  hopes  thai 
r^^'ll  save  time  Sther  than  utilize  just  as  much.  We  are  getting  some 
exi^erience  with  that,  and  I  hope  it  will  prove  favorable. 

Sen'toi  BrRm<K.  You  mentioned  procedural  lyiorms  and,  sug- 
o-ested"that  there  might  be  something  done  about  diversity  jurisdic- 
tfon  Th^subcommitlee  has  been  trying  to  do  that  for  several  years, 
but  the  lawvers  are  fighting  any  diversity  changejike^tigers. 

All    Stevens.  I  can  understand  your  problem,  Mr.  Chairman. 

Senator  Burdick.  AVe  have  to  deal  with  things  as  they  are.  ^ow 
how  do  vou  suggest  we  change  diversity  ?  .^    ^  -. 

Mr  STEA-E^ri  can  understand  the  problem  and  the  reason  tliat  it 
hasn't  been  solved  as  yet.  AVe  hope  that  some  progress  can  be  made 
if  the  alternatives  seem  obvious  enough  4^  .1       v  -p  a 

Senator  Bttrdick.  AAHien  the  Board  of  Governors  of  the  A.B. A 
sends  a  resolution  in  a  letter  to  the  committee  and  says  nothing  about 
diversitv,  I  wonder  if  that  really  is  an  alternative.  .       . 

Mr.  Ste^t^ns.  I  admit,  nothing  could  be  easier  than  coming  in  and 
atSdng  proposals  before  you,  and  that  finding  reasonable  alterna- 

'''seraSuRmcK.  AYell,  given  the  size  of  these  caseloads  ^ejire  talk- 
ing about,  I  wonder  if  changes  in  diversity  lurisdiction  eien  if  ac- 
complished, will  provide  very  much  relief.  AVe  are  still  looking  at  very 

heavv caseloads.  „     ,      ,    ,.  ,^   -»i-^ 

Air.  Stevens.  That  is  right.  It  is  by  no  means  a  final  solution,  Mr. 

TlTeTe^are  a  number  of  things  we  hoped  would  assist,  but  obviously 
no  one  of  them  is  going  to  solve  our  problem.  ^^ 

Senator  Burdick.  You  mentioned  prisoner  cases  and  diversity.  .  \  hat 
other  things  might  we  do  to  sa  ve  judge  power  ?  1  •  i    1  .  ,.„ 

Air.  Sto-ens.  Basically,  these  are  the  immediate  ones  which  ha\e 

come  to  mind. 
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Habeas  in  Federal  court  actions,  Federal  civil  rights  actions  which 
we  discussed,  the  question  of  diversity  jurisdiction  which  must  be 
considered 

Senator  Burdick.  What  do  we  do  about  habeas  ? 

Mr.  Stevens.  Well,  we  have  a  proposal  which  is  presently  pending 
before  both  houses.  That  has  been,  in  successive  years,  to  limit  the 
utilization  of  habeas  in  the  form  of  review  of  State  court  judgments 
which  ha\e  already  been  considered,  and  an  adequate  opportunitv 
given  to  defend  at  the  State  court  level. 

Senator  Burdick.  You  still  l!a\e  the  problem  of  that  big  workload. 
We  have  asked  witness  after  witnei-:s  if  he  had  any  alternative  l)ut  to 
go  by  the  suggestions  of  the  Commission.  None  have  yer  come  for- 
ward with  specificity. 

Mr.  Stevp:ns.  Yes,  Mr.  Chairman.  Of  course,  the  subcommittee  has 
had  before  it  the  })roposal  Avith  regard  to  division,  and  the  proi)osa].s 
with  regard  to  California  as  a  single  circuit  or  one  which  is  aligned 
Avith  perhaps  Nevada  or  one  other  additional  State.  These  admittedly 
would  not  ha\e  the  same  symmetry  of  figures  that  would  be  the 
case  if  the  Connnission's  proposal  wei-e  adopted.  But  nevertheless,  it 
would  avoid  some  of  the  problems  which  we  think  are  so  se\ere  in 
dividing  the  Stdte  in  two. 

Senator  Burdick.  Are  you  aware  of  the  testimony  before  this  com- 
mittee that  it  is  the  consensus  of  the  judges,  at  least,  that  once  you  pass 
the  figure  '•nine*'  for  the  number  of  circuit  judges,  you  then  get  into 
the  area  of  diminishing  returns?  That  opinion  is  upheld  by  statistics, 
too.  When  you  pass  nine,  your  workload  per  judge  is  reduced  because 
of  administrative  travel  and  other  problems.  Do  you  agree  with  that? 

]Slr.  Stevens.  I  have  heard  such  testimony,  Mr.  Chairman.  I  am  sure 
that  a  nine-judge  court  would  be  the  best  possible  solution.  I  believe 
that  much  of  this  testimony  has  been  based  on  the  belief  that  there  is 
a  necessity  to  have  more  en  banc  hearings.  I  am  not  sure  this  has  been 
conclusively  established,  or  that  the  use  of  the  present  panel  system  is 
not  perhaps  just  as  efficient,  considering  the  relative  disuse  of  en  banc 
hearings  even  in  smaller  circuits. 

Senator  Burdick.  I  believe  that  you  have  recently  had  33  en  banc's 
in  the  ninth  circuit.  How  else  can  you  handle  them  but  by  calling  in 
everybody  from  all  parts  of  the  district?  How  else  can  you  handle  an 
en  banc  hearing? 

Mr.  Steat:ns.  That  is  a  tremendous  problem  in  court  administration, 
^Ir.  Chairman.  If  a  split  is  made  at  the  level  of  the  Northwest  States, 
however,  I  would  suggest  that  much  of  the  travel  will  be  eliminated. 
It  isn't  half  as  hard  to  get  from  Los  Angeles  to  Seattle. 

Senator  Burdick.  That  is  one  problem  we  have  when  we  start 
increasing  judges.  The  en  banc  problem  gets  greater  and  greater. 

Mr.  Stevens.  There  is  no  question  of  that. 

Senator  Burdick.  I  have  a  very  important  engagement.  If  you  have 
no  objection,  technical  questions  by  the  staff  will  now  be  asked.  Do  you 
mind  if  I  am  absent? 

Mr.  Stevens.  No. 

Senator  Burdick.  Thank  you,  again. 

Ml-.  Westphal.  Mr.  Stevens,  in  your  testimony  you  made  reference 
to  Judge  Friendly's  proposals  about  how  you  handle  the  problems  of 
a  stream  of  cases  when  the  floodgates  have  overflowed.  Of  course,  there 
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are  a  couple  of  ways  to  take  care  of  that  stream.  Out  hi  the  midwestei-n 
part  of  the  country,  which  has  a  vei-y  flat  teriain,  they  have  built  what 
they  call  ''judicial  ditches."  They  are  drainap-  ditches,  but  they  are 
called  ''judicial  ditches,"  because  usually  the  water  course  extends 
beyond  county  lines  and,  rather  than  let  the  county  l)oard  take  juris- 
diction over  it,  they  refer  it  to  the  district  court.  The  district  court 
then  decides  how  this  stream  that  has  o\erflowecl  is  goin<>-  to  be  prop- 
erly drained  so  that  all  the  land  around  it  will  not  be  flooded.  Basically, 
you  can  help  prevent  floodint>'  by  cleanino-  out  the  deadwood.  silt,  and 
everything  else  so  that  the  stream  can  carry  the  cai)acity  it  was 
intended  to  carry. 

I  take  it  your  suggestion  about  resolving  frivolous  and  unmeritori- 
ous  appeals  by  motion  practice  is  in  that  vain.  It  is  an  attempt  to  get 
some  of  the  deadwood  out  of  the  stream  of  judicial  business  that  comes 
into  the  courts  of  appeals.  Do  you  think  that  is  a  fair  aiudogy  ? 

Mr.  Stevens.  That  is  correct. 

Ml'.  "Westpiial.  The  problem  is  that  someone  has  to  make  the  deter- 
mination whether  the  matter  is  frivolous  or  unmeritoi-ious.  If  that 
determination  is  made  by  a  judge,  as  the  chairman  indicated,  it  still 
takes  time  for  the  judge  to  review  the  case,  read  the  record,  read  the 
liriefs  and  come  to  this  coiiclusion.  There  are  appellate  judges  Avho 
have  told  us  that  it  is  much  easier  to  schedule  the  thing  for  oral  argu- 
ment, because  then  you  can  dispose  of  it  faster,  giving  greater  satisfac- 
tion to  counsel,  than  if  you  dotei-mine  it  after  the  so-called  screening 
process. 

The  other  way  that  you  can  i-emove  deadwood  fi-om  the  sfream  of 
judicial  business  is  to  have  the  determination  that  the  case  is  frivolous 
or  immeritorious  made  by  a  core  of  law  clerks  or  "start'  attoi-neys,*' 
Avithout  the  intervention  of  the  judge.  How  long  do  yon  think  that  the 
Bar  of  California,  or  of  any  other  State,  would  tolerate  a  procedure 
under  which  that  decision  was  made  by  a  staif  attoi-ney  without  the 
intervention  of  a  judge?  How  long  do  you  think  the  bar  of  any  State 
would  be  satisfied  with  that  type  of  decision  ? 

Mr.  Stevens.  That  detei-mination  must  be  judicially  made. 

Mr.  Westphal.  Suggestions  have  been  made  that  there  is  so  great 
a  volume  of  this  so-called  deadwood,  consisting  of  frivolous  and  un- 
meritorious  claims,  and  that  the  judges  are  so  overworked,  that  tliei-e 
is  a  tendency  to  accept  the  decision  of  the  clerk  or  "staff  attorney."  You 
then  run  the  risk,  in  the  eyes  of  some  lawyers,  that  you  are  forcing 
that  judge  to  simply  lubberstamp  whatever  his  law  clerk  recommends 
to  him,  simply  because  he  is  so  busy  trying  to  keep  up  with  the  opinions 
he  has  to  write,  briefs  he  has  to  read  in  preparation  for  oi'al  argument, 
and  listening  to  oral  ai-gument  that  he  doesn't  have  time  to  pause  and 
reflect  upon  the  recommendations  given  by  his  staff.  You  do  recognize 
that  there  are  these  pros  and  cons  to  this  possibility  of  clearing  the 
deadwood  from  the  stream  of  judicial  business,  don't  you  ? 

Mr.  Stevens.  Of  course.  This  has  to  be  viewed  with  respect  to  the 
entire  workload  problem,  with  determination  of  appeals  on  the  meiits 
as  Avell  as  determinations  of  motions. 

Mr.  Westphal.  Now,  the  Oommission.  in  ])hase  IT  of  its  work',  has 
in  fact  received  testimony  from  one  intermediate  courts  of  a[)peals  in 
which  it  explained  the  procedure  by  which  it  employed  staff  attorneys 
to  go  through  this  culling  procedure  and  recommend  a  ratlier  sunmiary 
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termination  of  cases  lacking  in  substance.  The  very  question  that  I 
just  posed  was  raised  by  the  commission.  While  much  had  been  said 
for  it  in  terms  of  expediency  and  efficiency,  something  can  be  said 
against  it  because  of  the  risk  that  you  may  create  a  rubberstamp  proce- 
dure which  will  satisfy  neither  the  litigant  nor  the  attorney.  There 
are  real  problems  with  that  type  of  an  attempt  to  avoid  the  flow. 

Now,  there  is  another  way  that  you  can  avoid  the  flow  of  judicial 
business.  You  can  make  some  major  changes  in  the  channel  of  the 
stream.  You  can  impound  some  waters  at  the  head  of  the  stream 
and  impound  others  at  various  intervals  along  the  stream.  Tliis 
is  an  approach  that  some  of  these  ciicuits  huve  employed  quite  un- 
consciously, probably  without  any  volition  on  their  part.  We  have 
heard  testimony  that  601  cases  ready  for  argument  liaA'e  been  im- 
pounded and  they  have  been  held  ''impounded"  for  some  5  or  6  months 
waiting  for  the  judges  of  that  court  to  have  sufficient  time  to  hear  the 
oral  arguments  in  them.  We  have  heard  about  impounding  cases  at  a 
later  stage  in  the  stream  where  there  are  a  large  number  of  cases  that 
are  held  awaiting  decision  for  a  period  of  3  months,  and  some  for  a 
period  of  9  months.  That  type  of  impounding,  it  seems  to  me,  is  not 
acceptable  in  our  concept  of  due  process.  Would  you  agree  with  that 
analysis  ? 

Mr.  Stevens.  Obviouslv  anv  solutio]i  that  is  suggested  is  going  to 
have  problems,  and  I  think  your  analyses  are  good  ones. 

Mr.  Westphal.  There  is  another  way  of  changing  the  structure  of 
the  stream  that  has  overflooded,  and  that  is  to  have  tAvo  channels  for 
that  stream  where  you  previously  liave  had  one.  If  you  can  ]:)ut  half  of 
the  fiocdwater  in  a  new  channel  that  is  just  as  big  as  the  old  channel 
was,  then  you  perhaps  can  avoid  the  flood  that  way.  It  seems  to  me 
that  this  is,  basically,  the  recommendation  of  the  Commission  on 
Revision  of  the  Appellate  Court  System:  to  give  two  channels  to 
handle  a  flood  of  2,700  cases  which  the  present  channel  of  13  judges 
is  physically  incapable  of  handling  with  a  degree  of  relative  dispatch. 

Mr.  Stevens.  The  general  present  Federal  policy  as  I  understand  it. 
if  it  engages  in  creating  t^vo  channels  where  one  existed  before,  is  to 
prepare  a  fairlj^  exhaustive  environmental  impact  report.  Such  proj- 
ects in  the  past  have  given  rise  to  considerable  controversy,  and  liti- 
gation as  to  the  adequacy'  of  such  an  impact  report.  I  think  one  of  our 
poipts  here  is  that  all  of  the  impacts  to  California  must  be  given 
more  consideration.  We  are  afraid  that  the  impact  will  be  more  adverse 
than  it  is  advantageous,  considering  all  the  other  factors  involved. 

Mr.  Westphal.  All  right.  The  Congress  asked  the  Commission  on 
Revision  of  the  Federal  Appellate  Court  System  to  study  the  en- 
vironment of  our  appellate  courts,  to  give  us  some  kind  of  an  impact 
statement,  and  some  recommendations  as  to  a  solution  for  the  problems 
which  arise  when  a  particular  appellate  environment  is  somewhat 
polluted.  The  Congress  itself  has  been  subjected  to  criticism  because 
it  does  not  give  enough  consideration  to  that.  However,  in  fact,  the 
record  will  show  that  in  this  current  Congress,  the  chairman  of  this 
subcommittee  has  been  instrumental  in  preventing  some  26,000  unfair 
labor  practice  cases  from  being  thrown  into  the  Federal  district  courts 
in  lieu  of  having  them  handled  by  the  General  Counsel  of  the  National 
Labor  Relations  Board.  It  will  also  show  that,  when  there  was  a  bill 
approved  to  correct  abuses  i  ureal  estate  closing  procedures,  where  .the 
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buyer  was  being  allegedly  overcharged  on  some  real  estate  closing 
expenses,  and  tlie  proposed  legislation  would  have  given  a  $500  award 
of  damages  to  anybody  who  was  not  given  notice  of  the  amount  of 
closing,  that  bill  was  changed  so  that  it  would  not  come  under  the 
jurisdiction  of  the  Federal  district  courts  but  would  onl}'  come  under 
itlie  jurisdiction  of  the  State  court  in  the  State  in  which  that  ))articu- 
lar  piece  of  property  was  located.  I  could  cite  other  examples  of  efforts 
to  prevent  new  jurisdiction.  Now  there  ma}'  indeed  l)e  some  criticism 
due  to  th(^  Congress  for  creating  new  causes  of  action,  but  what  is  Con- 
gress to  do?  We  had  a  witness  here  yesterday,  Mr.  Jordan  Dreifus, 
who  appeared  with  ]Mr.  Abel  of  the  California  State  bar.  Mr.  Dreifus, 
I  believe,  is  interested  in  some  jurisdiction  in  the  area  of  air  crash 
litigation.  Now  if  the  Congessmen  who  study  the  problem  of  aircraft 
crash  litigation  determine  that  there  can  be  no  other  remedy  for  that 
serious  problem  than  to  create  Federal  jurisdiction,  then  I  think  the 
Congress  must  create  Federal  jurisdiction.  These  matters  are  not 
easily  resolved  and  they  directly  influence  this  matter  of  controlling 
the  input  into  the  Federal  courts.  That  input  has  increased  and  prob- 
ably will  always  increase  until  we  find  better  ways  of  solving  disputes 
in  our  country  than  by  bringing  them  into  courts. 

Mr.  STE^TNS.  No  question  about  it. 

I  believe  the  chairman  has  made  some  extremely  valuable  observa- 
tions in  his  efforts  to  act  upon  legislation  or  to  stop  legislation  which 
unnecessarily  creates  a  new  Federal  cause  of  action  immediately.  Per- 
haps the  Environmental  Policy  Act  was  another  example,  where  an 
expert  administrative  review  of  Federal  decisions  could  be  made  with- 
out the  need  to  immediately  resort  to  the  Federal  courts  in  every  case 
in  which  Federal  action  is  questioned. 

Mr.  Westphal.  You  made  a  good  point  that  various  areas  of  law 
are  under  consideration,  but  the  problem  is  that  the  resolution  of 
those  particular  problems  is  something  that  takes  time,  and  in  the 
meantime,  as  the  chairman  said,  what  are  we  to  do  with  the  2,700 
cases  filed  in  the  ninth  circuit,  the  2,400  in  the  fifth  circuit,  and  the 
ever-increasing  backlog  ? 

There  are  only  a  couple  of  otlier  matters  I  would  like  to  mention. 

You  suggested  that  there  is  hope  ahead  because  the  statistics  for 
the  first  5  months  of  calendar  year  1974  were  somewhat  less  than  for 
the  first  5  months  of  calendar  year  1973.  The  problem  with  that  sta- 
tistic is  that  those  first  5  months  of  calendar  year  1974  were  5  of  the 
last  6  months  of  fiscal  1974,  which  was  concluded  on  June  30,  1974, 
and  the  Administrative  Office  reports  that,  in  fiscal  year  1974,  the 
total  filings  in  the  ninth  circuit  increased  by  some  16  percent.  So 
instead  of  leveling  off,  I  think  we  have  to  be  able  to  recognize  that  you 
have  a  16-percent  increase  over  1973  in  the  workload  of  the  ninth 
circuit,  and  the  number  of  current  final  determinations  don't  come 
anywhere  near  meeting  that  kind  of  an  incoming  caseload. 

i  have  a  couple  questions  that  I  would  like  to  ask  you  about  the 
work  of  the  Attorney  General  of  California  as  far  as  mana.ofement 
of  the  litigation  of  the  State  is  concerned.  You  now  have  four  Federal 
trial  courts  in  the  State  of  California  ? 

Mr.  Stevens.  That  is  right. 

Mr.  Westphal.  To  what  extent  does  the  State  get  involved  in 
litigation  in  those  Federal  courts — whether  in  the  area  of  welfare 
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cases  or  juvenile  cases  or  geotliermal  cases  or  whatever — wliere  the 
same  legal  issue  is  involved  in  a  case  brought  by  someone  in  the  eastern 
district  in  California  and  in  a  case  brought  by  someone  else  in  the 
central  or  southern  district  of  California  'i  How  often  has  that  occurred 
during  the  period  of  time  you  have  been  in  the  Attorney  General's 
office  ? 

Mr.  Stevens.  I  can't  give  you  an  exact  figure,  but  I  think  that  has 
haj)pened  fairly  frequently  with  regard  to  criminal  cases. 

Mr.  Westphal.  In  what  way  does  the  Attorney  General  handle 
tliat  ju'oblem  when  it  does  arise  ^  What  steps  do  you  take  in  that 
situation? 

Mr.  Stevens.  In  the  criminal  area  particularly,  we  insure  that  the 
Federal  district  court  involved  is  familiar  with  tlie  fact  that  the  same 
issue  has  arisen  elsewhere.  Very  often  consultation  is  impossible  or 
impractical,  and  therefore  Ave  at  least  appraise  the  court  of  this  fact 
and  hope  for.  if  not  coordination  immediately,  ultimate  coordination 
at  the  ninth  circuit  level. 

Mr.  Westphal.  Where  I  practiced  law,  and  I  think  under  the  com- 
mon law  at  least,  a  lawyer  in  that  situation  could  also  make  a  plea  of 
abatement  in  the  second  action  and  ask  that  court  to  hold  action  on 
the  issue  until  it  was  decided  in  a  court  which  already  had  the  matter 
under  consideration.  Is  that  in  effect  what  you  attempt  to  do  in  that 
situation  in  so  far  as  the  four  district  courts  in  California  goes? 

Mr.  Stevens.  Particularly  where  a  trial  is  at  issue.  Very  often  mat- 
ters  can  be  disposed  of  by  motion,  but  where  a  trial  is  available,  we 
certainly  make  that  effort. 

Mr.  Wesithal.  So  in  as  far  as  this  problem  of  having  two  courts 
in  different  jurisdictions  dealing  with  the  same  issue  of  law  as  it 
affects  a  State  agency  in  the  State  of  California,  that  is  a  problem 
that  you  have  to  deal  with  now  even  tliough  California  is  in  its  entirety 
witliin  tlie  ninth  circuit,  isn't  that  true  ? 

Mr.  Stevens.  We  do,  suggest,  of  course,  that  all  of  the  districts  of 
the  ninth  circuit  are  subject  to  the  decisions  of  that  circuit. 

Mr.  Westphal.  Alright.  So  really  what  you  are  saying  is  that  the 
problem  witli  the  possible  splitting,  to  use  that  term,  of  the  State  of 
California  into  two  different  appellate  circuits  is  that  you  fear  that, 
bv  tliat  split,  you  would  lose  the  umbrella  effect  of  the  Ninth  Circuit 
Coui't  of  Ap])eals  as  presently  constituted  sitting  in  judgment  on  the 
woi-k  product  of  the  different  Federal  disti'ict  courts  in  California. 
That  is  what  you  fear,  is  it  not  ? 

Mr.  Stevens.  That  is  correct. 

Mr.  Westphal.  All  three  of  these  bills  tlint  are  before  the  committee 
contain,  as  mentioned  here  earlier  this  morning,  a  provision  whereby 
the  Supreme  Court  of  the  United  States  is  required  to  take  juris- 
diction, to  grant  an  appeal  as  of  right,  in  any  case  in  which  you  would 
have  a  conflict  between  an  appellate  decision  from  the  new  ninth  cir- 
cuit and  an  apjiellate  decision  from  the  new  twelfth.  Do  you  feel  that 
that  would  be  adequate  to  resolve  the  conflict  that  you  fear  would 
ari'^e? 

]Mr.  Stevens.  No,  we  don't.  Mr.  West])hal,  for  several  reasons.  First 
of  all,  as  I  read  the  provision  in  the  pending  legislation,  it  applies  only 
to  those  instances  in  which  the  validity  of  a  State  statute  or  adminis- 
trative regulation  is  being  challenged.  It  would  not  apply  to  cases 


269 


where  the  courts  of  California  are  coiistniin<r  California  law.  and  it 
Ia     o,t  ?.onnblY  not  be  applied  to  cases  Avhere  the  contorniity  ot 
:r^  ^:    ?ogS^ich  Is  tl^l^water  plan-to  applicable  Fedend  laws 
a  ^tate  P  "^^^^'  challenoed.  Those  are  both  inipoi-tant  helds. 

"iTt^of  all  Uhld    t^h^  pointed  out  that  such  a  procedure 

if  broldened   as  it  would  have  to  be  to  solve  all  our  problems,  wovdd 
^^dlfonce  alJain  to  the  workload  of  the  Supreme  Court,  perhaps  mov- 

'''^'^^i^!'^£:^^y^^  1-e  a  possible  conflict-.u.d 
.  ].;vp  h'n    te^imonv  to  suoWst  that  it  has  never  occurred  m  the 
l^J^ye^^t^ls  CalilSnia  is  concerned-but  if  you  can  get  a 
conflict  1^^^^^^  mechanism  that  doesn't  require  you  to  overload  the 

S^  nreme  O  the  United  States  and  doesn't  require  you  to  come 

to  wXio-    u  to,  a  resolution  of  the  conflict,  then  that  would  elimi- 
nate mudi  of  your  objection  to  the  rec-ommendation  of  the  commi.- 

^^^i^g:^^^5irst.  the  testimcuiy  tl^.t  you  ref^-red  to  is  th^^ 


h.r^ori;::n  a'couH^t  b:tw:;n  ^;t;^^^^^^    courts,  wmch  I  beUeve  is 
!  ecu  1  ?  e?^^^^^^^^^      been,  on  a  mimber  of  occasions  conflicts  bet^^een 
decsions  of  mdhidawl  Federal  distnet  courts  v^it\nntW  State  of 
Calfornia  which  have  been  resolved  at  the  ninth  circuit  level.       . 
Se^^oiXr  v^^^^  perhaps  the  very  best  mechanism  for  resolving 


Calfornia  which  have  been  resolved  at  the  ninth  circuit  level.       . 

Se^^ondk^^w^  perhaps  the  very  best  mechanism  for  resolving 

p^;^  «;nflicts  bet^^een  tL  Federal  courts  ^^^^^^'j^^i 
Of  course,  this  is  our  purpose  m  being  here-to  uige  that  out  couit 

^'m!' m^TPH  M.  In  the  existing  ninth  circuit,  with  conditions  as 

You  can  have  that  ( 
il;-*w;^?„ru;:ieftt  ocnnnsslon-sj-posal.  that  condition 

in  the  n"t h  niul  thoU.  in  the  sottth  wouM  be  g.t.ded  by  different 

"  M? Wrs-n-HA,..  I  .n>  talking  abot.t  the  trial  level;  that  isn't  going 
tn  be  changed  at  all  under  the  commissions  proposal. 

Mr  S™?N"The  district  courts  will  remain  the  same  but  they  will 

'"llf  Wr^Jrii^r' DUZ!!t.l"eC  courts,  but  we  cannot  assume 
that  thosHriflreut  appellate  Uiirts  would  take  different  views,  one 
from  the  other,  of  the  same  legal  issue. 

Mr  Stfvfxs  I  would  hoi^e  you  are  correct. 

Mr'  msTPHAT..  But  if  thev  should  take  different  views  on  the  same 

no  matm  wtat  circuiT  they  may  be  in.  whether  in  the  same  circuit  or 
in  different  circuits.  Isn't  that  what  you  desire  '. 
Mr.  Stevex.s.  That  would  be  essentia!. 
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Mr.  AVestphal.  Then  the  essential  point  is  achieved — and  really  it 
should  make  no  difference  whether  those  four  districts  courts  are 
under  one  umbrella  or  under  two  different  umbrellas — as  long  as, 
when  it  comes  to  the  precedential  effect  of  the  conflict  resolving 
opinion,  that  opinion  is  binding-  upon  all  four  of  those  courts,  no  mat- 
ter what  name  we  give  to  them  or  how  we  place  them  in  the  structure. 
Isn't  that  true  ? 

Mr.  Stevens.  I  ivxree  that  a  mechanism  covild  be  fashioned.  I  think 
it  would  be  extremely  hard  to  fashion  one  Avhich  would  make  the  deci- 
sions of  one  circuit  binding  on  the  future  decision  of  another  circuit. 
In  order  to  have  some  certainty  in  advising  the  State  regarding  its 
statewide  actions,  that  is  really  just  about  what  we  would  have  to  liave. 

Mr.  Westphal.  But  if  that  could  be  achieved  you  will  be  satisfied  ? 

JNIr.  Stevens.  In  effect  we  would  really  have  a  single  circuit,  which 
is  what  we  are  arguing  for. 

]Mr.  Westphal.  Then  what  we  are  talking  about,  Mr.  Stevens,  is 
not  nomenclature.  We  are  not  talki)\g  aliout  the  configuration  on  a 
map  or  anything  of  that  kind.  We  are  talking  about  trying  to  preserve 
some  judicial  unit  as  far  as  the  State  of  California  is  concerned;  isn't 
that  true  ? 

Mr.  Stevens.  Absolutely. 

Mr.  Westphal.  Just  one  last  tiling.  You  indicated  earlier  that  you 
would  prepare  from  the  notes  that  you  used  in  your  ])resentation  here 
this  morning  a  typewritten  statement  that  you  could  then  send  the 
committee.  I  would  approciate  it  if  yni  wo^dd  do  so. 

]Mr.  Stevens.  I  would  appreciate  the  opportunity  to  do  so. 

]Mr.  Westphal.  Thank  you,  Mr.  Stevens. 

Mr.  Ste\"ens.  Thank  you. 

[The  prepared  statement  discussed  above  follows :] 

Statement  of  California  Attorney  General  Evelle  J.  Younger 

Acting  within  the  necessarily  short  time  limits  imposed  upon  them  by  Congress. 
the  Commission  on  Revision  of  the  Federal  Court  Appellate  System  has  recom- 
mended that  the  geographical  boundaries  of  the  Fifth  and  Ninth  Appellate 
Circuits  be  changed  in  order  to  diminish  heavy  workload  problems  of  tliose 
courts.  Specifically,  and  of  most  concern  to  us.  the  Commission  has  recommended 
that  the  State  of  California  be  split  between  two  federal  circuits. 

The  Commission  has  properly  observed  that  procedures  to  enhance  the  ability 
of  the  courts  of  appeal  to  dispose  of  the  business  before  them  deserve  greater 
study.  Certainly  such  study  is  in  order  before  Congress  should  launch  upon  the 
serious  and  detrimental  step  of  splitting  the  legal,  political,  and  social  entity  of 
California  into  two  circuits.  We  believe  that  such  a  measure  would  result  in 
immeasurably  more  harm  to  the  rule  of  law  in  California,  and  to  the  proper 
administration  of  California's  government,  than  the  short  term  convenience  it 
might  provide  for  the  federal  appellate  workload. 

In  its  report,  the  Commission  commendably  points  out  its  reluctance  "to 
disturb  institutions  which  have  acquired  not  only  the  re.spect  but  also  the 
loyalty  of  their  constituents,"  and  notes  that  in  fiscal  1973  the  number  of  filings 
in  the  V.^.  District  Courts  decreased  for  the  first  time  in  at  least  a  d^^cade. 
Report  of  the  Commission  on  the  Revision  of  the  Federal  Court  Appellate 
System  3  (December  1973).  Furthermore,  the  Commission's  report  notes  that 
Congress  has  before  it  proposed  legislation  "which,  if  enacted,  may  bring  signifi- 
cant relief  to  both  the  appellate  and  the  district  courts."  Id.  at  4.  The  report 
states  that  "caseload  is  but  one  of  a  number  of  factors  relevant  to  the  question  of 
circuit  realignment,"  and  "[Pjrocedure.s  which  enhance  the  ability  of  the  Courts 
of  Appeal  to  dispose  justly  and  efficiently  of  the  business  before  them  may  well 
be  of  greater  significance."  Hid.  Nevertheless,  the  Commission  has  recommended 
the  realignment  of  the  Ninth  Circuit  to  split  California  in  two.  and  legislation 
has  been  introduced  to  implement  its  recommendations. 
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TVp  believe  that  procedural  reforms  will,  in  the  long  run.  provide  the  only 

re.^answers  to  the  problems  of  federal  judicial  workload.  Somewhex-e  between 

tl^rdrasUrsiu^eVy  proposed  here  and  the  mechanical  addition  of  judges  to  an 

v!rbnrlLdcircnUtvve  believe,  lies  the  solution.  As  the  Specia    Committee  on 

meiburdcnedciicuu,  we  ue      ^  of  the  American  Bar  Association  has 

S'"' v^"f  there  is  a  'Sear  ^Sr^^^^^^  and  procedural  changes"  in  the 

fedSl  Courts  of  Appeal?  and ''reaZ  relief  for  the  federal  appellate  courts"  must 
Sme from  Sich  proSJsal^^  (emphasis  added).  Although  that  Committee  endorses 
come  from  f^^n  propobdib  v      p         circuits,  it  expressly  states  that  such  a  pro- 

will  pioviue  iiiu..  Tninrovements    American   Bar   Association    (October 

Co<.rdination  ot  •'y^li\i*V\^Jf'l^^,'^^.^'^f 'l^as  provided  the  Commission  a  more 
'^?^--'llZ^S^V^^r^oS!v^Jsott^^  the  federal  appel- 

TtTv^ceSZS^m"^^^^^^  ready  to  work  with  the  Commission  in 

its  St., ay.  California  would  cause  immeasurable  problems  in  the 

To  split  the  State  otcaliioinia  ^  ^  ^1^^  gt^^te.  California  is  eco- 

;;ST.JiSer  r;fa'?i.ss  s^^o.^4'r  uu.r.i;-?ue  ...m™.  „„« 

can  result  from  two  separate  rules  of  law. 

''over "he  past  three  years  civil  cases  have  been  filed  involving  the  State  as 

follows :  g , 

Northern   District '"III"I""I"III-----       ITl 

Central  District ^       __I_II_I 66 

Eastern    District __"! 18 

Southern   District "     ~         

349 

Total 

^Istf"  Jammry  1  1974  the  State  was  represented  by  this  office  in  pending  civil 
rigMs  and  habeL  corpus  actions  in  the  federal  district  courts  as  follo^^s .        ^ 

0-'  O 

Northern   District -"^ 399 

Central    District 224 

Eastern    District y^ I___II 50 

Southern   District '  

1,021 

Tot3.1 ~ 

^f  \pneals   Those  cases  which  reach  the  iMnrn  nicuii  iiimji>c  p     ^ 


'47-1    Ed   2d'2"^  fudicially'- enunciated  rules  could  be  different 
depending  on  ^'4  location  o?the  prion,  and  could  even  result  in  claims  of  denial 

not  be  multiimed    For  example  ■"    '"^  «''«  °^'  heTdthestat,^  obscenity  statutes 

srnSttS^oSr  aS2|^.f  glllCf  ^j^,;;S?  ■'...^-s'  :z^^:^ 

;rpL%Tb\s"e!.a^?r^.Sir;.1,.S,?0 -Jal^rpTsd^Supp.  1.  98  Ca,.  BPt,-. 
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646,  33  Cal.  App.  3d  900,  109  Cal.  Rptr.  448.  (pet.  for  cert,  denied  94  S.  Ct.  322.'.). 
When  state  and  federal  courts  reach  different  conclusions,  state  authorities  lua.v 
hesitate  to  enforce  state  statutes  uniformly.  In  the  same  fleld.  state  courts  liave 
held  that  no  prior  adversary  hearings  are  required  in  obscenity  cases  under 
California  law,  People  v.  DeRenzy,  275  Cal.  App.  2d  380,  79  Cal.  Rptr.  777 ; 
whereas  a  contrary  decision  was  reached  in  the  same  case  by  the  Ninth  Circuit. 
Demich,  Inc.  v.  Ferdon,  426  F.  2d  643,  judgment  vacated  401  U.S.  990.  Until  the 
U.S.  Supreme  Court  decided  Heller  v.  New  York.  413  U.S.  43,  serious  problems 
of  uniform  law  enforcement  were  presented.  The  presence  of  two  circuits  within 
the  same  state  would  exacerbate  these  problems. 

Similarly,  in  the  juvenile  field,  the  Ninth  Circuit  recently  held  California's 
procedure  for  transferring  juveniles  to  adult  courts  for  handling  resulted  in 
violation  of  the  double  jeopardy  provision  of  the  Fifth  Amendment,  Johcs  v. 
Breed,  497  F.  2d  1160,  pet.  for  cert,  pending,  43  L.W.  1995;  whereas  the  state 
courts  had  previouslv  ruled  that  no  such  jeopardy  had  occurred.  In  re  Gary 
f<teven.  J..  17  Cal.  Api..  3d  704,  95  Cal.  Rptr.  185. 

With  such  possibilities,  forum-shopping  would  be  more  than  a  temptation. 

3.  The  development  of  State  re>iOiirces  and  iniplenioitntion  of  State  prof/raiiif; 
would  be  imperilled . 

The  Ninth  Circuit  presently  has  before  it  a  case  involving  the  ownership  of 
geothermal  resources  in  lands  patented  l)y  the  federal  government,  subject  to  a 
reservation  of  minerals.  U.S.  v.  Vnion  Oil  Co..  et  ah.  369  Fed.  Supp.  1249.  Geo- 
thermal resources  exist  in  both  the  northern  and  southern  parts  of  California. 
Presently  combined  power  plants  in  operation  at  the  Geysers  in  Northern  Cali- 
fornia produce  approximately  500.000  kilowatts  of  electricity.  The  lack  of  a 
clear  answer  to  the  question  of  ownership  between  surface  owners  and  mineral 
owners  has  inhiliited  further  development  of  this  increasingly  important  re- 
source. Confusion  over  the  issue  between  two  circuits  could  result  in  different 
federal  opinions  concerning  the  nature  and  ownership  of  geothermal  resources 
within  California.  It  is  unlikely  that  further  development  will  proceed  as  long 
as  such  confusion  exists. 

In  the  welfare  field  over  the  past  several  years  California  has  Iteen  involved 
in  litigation  involving  many  cases  and  a  total  potential  liability  of  some  12 
billion  dollars.  Recent  Ninth  Circuit  rulings  have  involved  such  questions  as 
the  necessity  to  make  retroactive  AFDC  payments.  Bryant  v.  Carlesott.  444 
Fed.  2d  353:  465  Fed.  2d  111  (9th  Circuit)  and  the  necessity  for  payment  of 
overtime  pay  for  women  under  California  law.  Hometnalcer.^  I)ir.  v.  Dir.  of 
Industrial  Welfare,  356  Fed.  Supp.  1111.  Northern  District  of  California  (Appeal 
pending)    (1973). 

California's  billion-dollar  project  to  move  water  from  the  north  to  the  south 
is  currently  lieing  implemented.  The  source  of  water  developed  by  this  project 
is  in  the  northern  part  of  the  state.  Projected  deliveries  to  31  water  distribution 
agencies  extend  through  the  San  Joaquin  Yalley  and  into  southern  California 
as  far  south  as  San  Diego.  Litigation  challenging  present  project  operations  and 
future  development  is  currently  in  trial  in  the  U.S.  District  Court.  Northern 
District  of  California.  Sierra  Club  v.  Morton  ct  ah.  No.  C-71-500  CRR.  Tender 
the  existing  organization  of  the  Ninth  Circuit,  an  appellate  ruling  would  have 
statewide  application.  If  two  circuits  existed,  however,  the  water  plan  could  be 
indefinitely  delayed  pending  resolution  by  the  U.S.  Supreme  Court.  The  problem 
is  far  from  theoretical.  Federal  circuit  court  decisions  are  now  divided  as  to 
the  application  of  the  National  Environmental  Policy  Act  (one  of  the  statutes 
at  issue  in  the  Sierra  Club  case)  and  the  Rivers  and  Harbors  Act  of  1899. 

Indeed,  the  availability  of  direct  state  appeals  to  the  Court  of  Appeals  aris- 
ing from  federal  actions  or  inactions  with  regard  to  specific  state  programs  is 
impressive.  There  is  a  direct  appeal  provided  the  State  of  California  and.  in 
some  cases,  its  local  governments,  to  the  Ninth  Circuit  from  the  following 
federal  actions : 

Educational  aid  programs   (20  USCA  241(h)). 

State  pulilic  lil)rary  service  plans   (20  USCA  351  (d)  ). 

Federal  revocation  of  aid  for  state  education  urograms   (20  USCA  641). 

Federal  action  on  state  library  grants   (20  USCA  827). 

Grants  for  educational  plannins:   (20  T'^SCA  869(a)). 

Student  incentive  grants    (20  T'SCA  1070 (c)-3). 

Educational    professions   development  grants    (20  USCA   1110(c)). 

Federal  facility  construction  trrants    (20  TTSCA  1132('a)-7). 

Federal  community  colleges  grants   (20  USCA  1135 (b)-7). 
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Basic  education  for  adults   (20  USCA  1207). 

Education  of  handicapped  cliildren   (20  USCA  1413). 

Federal  unemployment  tax  credit  allowances    (26  USCA  8310). 

Federal  collection  of  state  income  taxes   (2(5  USCA  03(53). 

Review  of  federal  action  cm   revenue  sharing    (31   USCA  1203). 

Review  of  EPA  water  quality  actions  in  promulgating  standards.  i)ass- 
ing  on  state  standards,  promulgating  effective  standards,  etc.  and  passing 
on  state  permit  programs  (33  USCA  1369b (1) ). 

Review  of  federal  hospital  construction  grants   (42  USCA  2[)1). 

Unemployment  Administration  grants  (42  USCA  504). 

Public  assistance  determination  (42  USCA  1316) . 

Review  of  EPA  actions  in  approving  or  promulgating  state  air  quality 
implementation  plans  (42  USCA  lS57h-5). 

Mental  retardation  project  grants'  ( 42  USCA  2694) . 

State  community  grants  for  the  aging  (42  USCA  3025) . 

Older  Americans  volunteer  program  grants  for  nutritional  programs  (4- 
US(\\  304.-) (d)  ). 

LEAA  grants  (42  USCA  3759).  ,      ,    .  ,.       ^    ^  c, 

We  appreciate  the  recognition  of  this  problem  set  forth  in  section  7  ot  Senate 
Bills  29!SS-2990.  That  section  provides  for  a  direct  appeal  to  the  I  .S.  Supreme 

""nvihere  is  drawn  in  question,  the  validity  of  a  State  statute  or  of  an  ad- 
ministrative order  of  statewide  application  on  the  ground  of  its  being  repugnent 
to  the  Constitution,  treaties,  or  laws  of  the  United  States :  Provided,  however, 
That  this  subsection  shall  apply  only  when  the  court  of  appeals  certihes  that  its 
decision  is  in  conflict  with  the  decision  of  another  court  of  appeals  with  respect 
to  the  validity  of  the  same  statute  or  administrative  order  under  the  Lonstitu- 
ion.  treaties,  or  laws  of  the  United  States." 

However  as  we  indicated  in  our  testimony  before  the  Subcommittee  on  Octo- 
ber 2.  1974,  this  provision  fails  to  meet  the  problems  before  us  in  several  sig- 
nificant ways : 

1  It  fails  to  meet  the  problems  created  by  federal  actions  affecting 
statewide  programs.  We  have  cited  above  23  federal  statutes  giving  the 
states  direct  access  to  the  Courts  of  Appeal  over  contested  federal  ac- 
tions  The  specter  of  two  rules  of  law-  looms  unaffected  by  section  ( . 

'^Section  7  requires  that  the  decision  complained  of  be  in  actual  con- 
flict with  the  decision  of  another  court  of  appeals.  Poiential  conflict  re- 
mains a  iiroblem.  The  development,  for  instance,  of  geothermal  resources, 
will  still  be  clouded  where  the  potential  for  conflict  exists  l>etween  circuits. 

3  Section  7  is  limited  to  cases  in  which  the  validity  of  a  "state  statute 
or  administrative  order"  is  questioned.  State  programs  or  practices  tallmg 
short  of  being  statutes  or  administrative  orders  would  not  be  covered  Nor 
would  cases  ^involving  questions  of  the  application  of  a  state  or  federal 
statute  Litigation  over  such  significant  issues  as  the  California  ^^  atei 
Plan  and  ownership  of  geothermal  resources  falls  into  this  latter  category. 

4  Section  7  requires  the  court  of  appeals  to  certify  that  its  decision 
is  actually  in  conflict  with  that  of  another  court  of  appeals.  Such  con- 
flicts are  to  be  avoide<l  in  the  first  place,  rather  than  kicked  upstairs  to  an 
already  overworked  Supreme  Court  for  resolution.  Once  the  conflict  exists, 
the  damage  is  done  in  tenns  of  confusion,  impairment  of  state  programs, 
and  Dossible  unequal  application  of  laws. 

It^s  n??  a  sat  sfactory  answer  to  suggest  that  problems  of  such  magnitude 
can  i  adequately  determined  by  the  T\S.  Supreme  Court.  To  the  contrary,  the 
overwheSg  cLeload  of  that  Court  has  been  the  subject  of  nnich  more  inten.sive 
Srover^v  than  the  one  before  you.  In  a  recent  article.  Chief  .Tus  u-e  Burger  has 
emnhasfzed  the  necessity  for  procedural  reforms  rather  than  the  mechanical 
addi  ion  of  n\^^^^  udges.  whether  through  the  creation  of  new  courts  or  through 
addilions  to  existing  ones.  Burger.  "Report  on  the  Federal  .Judicial  Branch- 
1070  •'  m  A  B  A  J  1125. 1120  ( 1973 ) .  .  4.  .p^  . 

To  utilte  as  he  Commission-s  report  suggests,  such  devices  «^^,™«ti«";^.  ^^J 
stay  njuTc  ion.  and  multi-court  consolidations  would  impose  costly  and  t  me- 
foSuS  delays.  Such  devices  were  not  designed  for  such  a  purpose,  and  would 
be  at  best  makeshift  remedies. 
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Other  Remedies  Are  Available 

AVe  are  mindful  of  the  need  for  relief,  and  suggest  that,  pending  the  Com- 
mission's study  of  procedural  alternatives,  other  solutions  are  possible.  As  Justice 
Friendly  has  stated,  "If  a  stream  is  in  mounting  flood,  common  sense  would 
dictate  consideration  of  measures  to  divert  a  portion  of  the  flow."  Friendly, 
"Averting  the  Flood  By  Lessening  the  Flow,'  59  Cornell  L.  Rev.  (1974). 

1.  Create  more  judgeships.  A  U.S.  Judicial  Conference  in  1971  concluded  that 
a  court  of  more  than  15  would  be  "'unworkable."  While  the  Ninth  Circuit  now 
has  thirteen  judgeships,  an  additional  two  positions  could  be  created  without 
reaching  that  maximum  limit  established  by  the  Judicial  Conference.  See,  e.g., 
H.R.  14024  (93d  Congress,  2d  Session) . 

2.  EstaMish  two  divisions.  Serious  consideration  should  be  given,  in  the 
interest  of  effective  administration,  to  the  creation  of  two  divisions  within  the 
circuit.  The  overwhelming  bulk  of  litigation  now  is  being  decided  by  panels,  and 
the  panel  procedure  could  be  effectively  utilized  in  such  a  system.  A  thoughtful 
study  prepared  for  the  Federal  Courts  Committee  of  the  State  Bar  of  California 
shows  the  great  age,  widespread  use,  and  relative  efficiency  of  the  panel  system. 
The  conclusion  that  three-judge  panels  provide  the  most  eflicient  hearing  tribunals 
is  widely  accepted,  because  of  the  facility  by  which  informal  conferences  can  be 
held  and  minimum  delay  in  assembling  judges.  See  Pound,  Appellate  Procedure  in 
Civil  Cases  384  (1941)  ;  A. B. A..,  Report  on  the  Internal  OiDerating  Procedures 
of  Appellate  Courts  52-59  (1961).  Indeed,  one  study  showed  that  the  average 
elapsed  time  from  oral  argument  to  judgment  rose  from  two  and  a  half  to  four 
and  a  half  months  if  the  en  banc  court  rather  than  a  panel  heard  the  case.  Xote, 
En  Banc  Hearings  in  the  Federal  Courts  :  Accommodating  Institutional  Respon- 
sibilities. 40  NYU  L.  Rev.  563,  577  (1965) . 

3.  The  courts  shnyld  consider  increased  dismissal  of  fiivoloiis  appeals  on  mo- 
tion, and  issuance  of  brief  per  curiam  opinions.  An  analogy  now  being  attempted 
with  some  success  in  the  state  courts  of  California  is  the  procedure  by  which 
opinions  of  the  Courts  of  Appeal  must  l)e  certified  for  publication — to  avoid  the 
flood  of  largely  repetitious  published  opinions. 

.'/.  Diversitj/  jurisdiction  should  he  re-examined .  Implicit  in  the  Commission's 
recommendations  is  the  assumption  that  the  present  limits  of  federal  juris- 
dictional are  sacrosanct.  Yet,  Chief  Justice  Burger  points  out.  "Today  there 
is  no  rational  basis  to  put  an  auto  accident  case  in  a  federal  coTirt  merely 
because  the  litigants  reside  in  different  states."  Bui'ger.  supra,  at  1126.  See. 
also,  Friendlv,  "Averting  the  Flood  By  Lessening  the  Flow."  59  Cornell  L. 
Rev.  634  (1974). 

5.  Greater  attention  should  he  paid  to  the  screening  of  cases.  "It  is  not  sur- 
prising that  with  criminal  appeals  available  at  public  expense  to  every  con- 
victed indigent  defendant,  most  take  appeal.  ...  It  may  be  that  the  time  has 
come  to  consider  whether  some  other  alternative  is  available  as,  for  example. 
a  procedure  requiring  a  litigant  to  secure  leave  to  appeal."'  Burger,  supra,  at 
1127. 

6.  Prisoner  petitions  should  he  re-examined.  Justice  Burger  has  pointed  out 
the  increasing  problem  caused  by  prisoner  petitions.  "Twenty  years  ago  com- 
plaints filed  in  federal  coiirts  by  prisoners  in  state  prisons  were  hardly  enough 
to  give  any  concern.  In  fiscal  1972  there  were  more  than  16,000  petitions  of 
various  kinds  filed  challenging  the  validity  of  the  conviction,  even  after  full 
review  by  other  courts.  In  addition,  prisoners  have  filed  more  than  4,000  cases 
under  the  Civil   Rights   Act  claiming  mistreatment   or   denial   of  rights.'' 

In  one  case.  Justice  Burger  writes,  "A  prisoner  in  a  state  penitentiary  filed 
a  complaint  in  a  federal  district  court  under  the  Civil  Rights  Act  claiming  that 
a  prison  guard  had  arbitrarily  taken  seven  packages  of  cigarettes  from  him 
without  jiistification.  The  district  judge  dismissed  the  complaint.  The  prisoner 
then  ^ook  fi  appenl  to  the  Court  of  /'-veals  f  >r  tho  Third  Circu't.  wh^'-e  three 
circuit  judges  after  reading  briefs  and  considering  his  arguments  wrote  the 
opinion  remanding  the  case  to  the  district  court  with  directions  to  conduct  a 
trial  ou  tlie  merits.  Russell  v.  Bodner.  No.  72-1788  CNIay  29.  1973).  Under 
established  procedtires,  the  three  circuit  judges  first  had  to  submit  their 
proposed  opinion  and  the  concurring  opinion  of  one  of  the  three  to  the  other  six 
members  of  the  Court  of  Appeals  who  were  not  assigned  to  the  case." 

Justice  Burger  aptly  points  out  that  "All  the«"  matters  are  within  the  juris- 
diction of  the  Commission  on  Revision  of  the  Federal  Court  Appellate  System." 
Burger,  supra  at  1128,  and  suggests  that  altern^M'ps  be  considered,  specifically, 
including : 
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1  Creation  of  a  statutory  administrative  procedure  to  provide  for  lieariug 
prisoner  complaints  administratively  within  the  prison,  and  requiring 
these  procedures  be  exhausted   before   any   proceedings   could   be   tiled   in 

fcdcrcil  court 

2.  Establishment  of  informal  grievance  procedures  in  the  state  prisons 

to  hear  prisoner  complaints. /d  at  1125.  ,       .     •,  ,„„   f^..  ,...iiAf 

The  experience  of  state  attorneys  general  compels  similar  calls  foi  leliet 
A  special  committee  of  the  National  Association  of  Attorneys  General  found 
fhat  federal  habeas  corpus  filings  alone  had  increased  from  1020  in  1961  to 
9  063  in  1970;  or  from  four  to  eighteen  percent  of  the  total  federal  district 
court  caseload.  For  the  past  ten  years,  the  Association  has  requested  legisla- 
Hon  imnosing  reasonable  limits  on  collateral  attack  upon  state  court  judgments 
Eg  nS  93d  Cong.  1st  Sess.  (1973).  The  .Judicial  Conference  of  the  United 
States  now  has  this  subject  under  study,  and  we  are  optimistic  of  a  constructive 

""""S  Judge  Havnsworth-s  proposal  for  a  National  Court  of  Criminals  Appeals, 
to^entertnin  questions  of  federal  criminal  appeals,  state  criminal  appea  s  rais- 

>^  a  federa  question,  and  claims  of  state  and  federal  prisoners  attacking 
prison  conditions,  merits  consideration.  Haynsworth.  -A  New  Court  to  Improve 
theAdministrationof  Justice,"  59  A.B.A.J.  841  (19(3). 

The  National  Association  of  Attorneys  General  has  asked  that  Congress  con- 
sider proposals  for  review  of  sentencing  contended  by  defendant  to  be  exces^sive 
nmltation  of  the  time  for  petitioning  for  removal  of  a  criminal  prosecutn.n  troni 
a  state  court  a  prohibition  upon  unnecessarily  delayed  or  successive  petitions 
attacking  state  court  judgments,  and  legislation  to  curb  abuse  of  the  federal 
wdTof  L£'s%ZusV^state  prisoners.  Report  of  the  Com-itt^^^ 
Corpus,  National  Association  of  Attorneys  General  (19<3).  Aii>  ^^^^^^P^  J'' <;.^;;Y^ 
these  proposals  would  be  unnecessarily  lengthy  at  this  time.  However,  we  would 
be  happy  to  outline  them  or  any  one  of  them  should  the  committee  so  desire. 

More  Study  Shouxd  Be  Gren  to  Other  Organizat^^ional  Alternatives 

In  making  its  recommendations,  the  Commission  has  adopted  express  criteria  : 
1    Where  practicable  circuits  should  be  composed  of  at  least  three  state.s :  in 
finv  event    no  one  state  circuit  should  be  created. 

2.  No  circuit  should  be  created  which  would  immediately  require  more  than 

""'f  TonTextllt  practicable,  the  circuits  should  contain  states  with  the  di- 
versitv  of  population,  legal  .business,  and  socio-economic  interests. 

4  Excessive  interference  with  present  patterns  is  undesirable  .  •  •  the  ^.y^^.^^^ 
the' dislocation  involved  in  any  plan  of  realignment,  the  lai-ger  s^hould  be  the 
countSvailin?  benefit  in  terms  of  other  criteria  that  .Tustify  the  change 

5  No  circuit  should  contain  non-contiguous  states.  Report   ««?^-«',f ^  *  • 

S"-  For  example  if  physic.l  reorgam^ation  should  be  deemed  essential,  sev- 
"fl!Z!T:^'ZSi1,f  California,  Nevada,  Hawaii,  and  ^u^  ^^l^J^}; 

^^ibro^s-ndX;T„^d^s;r^^ 

the  dislocations  inherent  in  splitting  California^  „,.^,„,,i«  thnt  the  new  circuit 
was  expected  to  experience  "substantial   growth.     Ho we^el.^^alul 

appointment  process:  a  s.ngte^^^t"'  °y"«,!^7J?^^^^^^  r.alitor- 

r^ne  wTfd'i-^^edS;  ^JS' nXe^-^'e^e,;  to  maintain  the  M.i,  case- 
load  per  judge  that  it  now  obtains 
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We  respectfully  sul)mit  that  few  geographioal  areas  have  the  diversity  enjoyed 
by  California,  which  at  once  is  the  most  metropolitan  and  the  most  rural  of  states. 
Its  position  in  this  respect  can  he  favorably  compared  with  the  Second  Circuit 
(composed  of  New  York,  Vermont,  and  Connecticut,  staffed  eight  to  one  by  New 
York  .iudges,  and  with  75  per  cent  of  its  workload  from  New  York).  The  fact 
that  only  two  senators  would  be  consulted  in  the  api)ointmeut  process  seems  irrel- 
event.  As  a  matter  of  fact  a  single  senator  of  long  tenure  might  be  more  immune 
from  political  considerations  than  several  without  such  stature. 

2.  The  Commission  suggests  that  such  procedural  devices  as  transfers  between 
circuits,  transfers  of  venue,  consolidation,  sta.vs,  injunctions,  and  statutory 
interpleador  could  be  used  to  avoid  potential  conflicts  between  the  circuits.  How- 
ever, such  procedures  would  have  the  effect  of  increasing  rather  than  diminish- 
ing judicial  workload.  In  addition,  they  would  impose  unnecessary  and  unwar- 
ranted costs  upon  the  parties  than  by  way  of  preliminary  proceedings. 

3.  The  Commission  contends  tluit  a  separate  circuit  for  tlie  live  northwestern 
states  is  not  now  warranted.  The  Commission  staff  points  out  that  appeals  filed 
from  tlie  five  northwestern  states  (Alaska.  Washington,  Oregon.  Idaho,  and  Mon- 
tana) in  fiscal  year  1973  accounted  for  only  17  per  cent  of  the  workload  of  tlie 
circuit,  and  totaled  slightly  less  than  the  filings  in  the  three-judge  First  Circuit. 
However,  population  projections  for  the  northwest  states  are  much  greater  than 
those  for  the  southern  states  and  California.  Ubviousl.v,  time  did  not  permit  the 
Commission  to  make  any  definitive  population  and  workload  projections,  nor  is 
such  effort  made  here.  However,  it  is  respectfuU.v  suggested  that  a  most  realistic 
solution  to  the  immediate  problem  would  be  to  permit  the  Commission  to  make 
such  studies,  utilizing  new  data  from  the  Administrative  Office  of  the  Courts,  and 
from  the  demographic  units  of  the  various  state  governments  involved. 

Conclusion 

The  Ninth  Circuit  now  has  13  authorized  judgesliips  and  an  admittedly  heavy 
workh)ad.  Faced  with  the  pressures  of  immediate  deadlines,  the  Commission  on 
Revisifm  of  the  Federal  Appellate  Court  System  made  a  proposal  which  received 
relatively  little  hearing  and  which  would  have  far-reaching  and  irreversible 
effects  on  the  legal  and  political  sti-ucture  of  California.  Such  a  proposal  should 
not  lie  adopted  without  further  serious  study.  More  consideration  must  be  given 
to  the  liurden  of  litigation  which  the  various  western  states  will  enjoy  in  the 
future,  to  changing  growth  patterns,  to  the  nature  of  the  judicial  workload  of  the 
federal  courts,  and  to  procedures  which  will  impose  reasonalde  limitations  on  the 
explosi(m  of  federal  litigation  which  has  arisen  during  the  past  few  years.  In  the 
meantime,  we  recommend  that  Congress  act  to  increase  the  judges  available  for 
work  in  the  Ninth  Circuit  and  to  adopt  interim  relief  in  the  form  of  realistic 
limitations  on  federal  jurisdiction. 

Senator  Burdick.  The  committee  stands  in  recess  until  10  o'clock 
tomorrow  mornino-. 

[Whereupon,  at  12 -.on  p.m.,  tlie  conunittee  recessed  to  reconvene  at 
10  a.m.  the  next  day.] 
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THURSDAY,   OCTOBER   3,    1974 

U.S.  Senate. 
Subcommittee  on  Iinipkovements  in  JnnoiAi. 
INI  vcHixruY  OF  the  (  \)mm:ttee  on  the  Judiciary, 

Washmgton,D.C. 

The  siibeonimittee  met,  piusiiant  to  recess,  at  10  a.m.,  in  rooin  457, 
Eiissell  Senate  Office  Bniklin^r,  Senator  Qiientm  N.  Burdick  (chaii- 
man  of  the  subcommittee)  presidmo-. 

Present :  Senator  Burdick  (presidnio-)  w;ii;..,..    T 

Vlso  present:  William  P.  Westphal,  chief  counsel:  ^^  dliam  J. 
Welle?,  deputy  counsel,  Brian  C.  Southwell,  deputy  counsel,  and 
Kathrvn  Coulter,  chief  clerk.  „  ,        ■  ^^ 

SenJtor  BuRmcK.  This  is  the  third  day  of  hearinos  on  the  geo- 
oraphical  realignment  of  the  ninth  judicial  circuit. 

Our  first  witness  this  morning  will  be  the  Plonorable  John  J^ .  ivii- 
kennv.  U.S.  Oourt  of  Appeals,  Ninth  (Urcuit. 

Judge  Kilkenny,  welcome.  . 

STATEMENT  OF  HON.  JOHN  F.  KILKENNY,  U.S.  COURT  OE  APPEALS, 
NINTH  CIRCUIT,  PORTLAND,  OREG. 

Judo-e  Kilkenny.  Good  morning,  ]Mr.  Chairman. 

Senator  Burdick.  You  may  proceed  in  any  maimer  you  wish. 

Judge  Kilkenny.  I  have  some  notes,  :yir.  Cniairman,  upon  winch  i 
will  pTObablv  improvise  from  time  to  time.  t  w^,.lrl 

I  would  like  to  proceed  in  that  manner,  and  then,  of  course,  I  would 
1  )e  happy  to  answer  anv  questions  you  may  have. 

Senator  Burdick.  Yerv  well.  Your  prepared  statement  wil  be  en- 
tered in  the  record  in  full  at  this  point  and  you  may  proceed  m  the 
manner  vou  have  ] nst  described  to  us. 

[Judge  Kilkenny's  prepared  statement  follows  :J 

prepared' Statement  of  .Judge  .Tohn  F.  Kilkenny  [Ninth  Circuit  Court 

OF  Appeals] 

Mr.  Chairman  and  other  members  of  the  Snbcommittee  :  F.nmdn- 

I  start  with  a  quotation  from  the  196S  Report  ^^t  ^l^^^^^^^^f  \f '  1  *J  ""  On 
tion  Advisnrv  Cn  lunittee  on  the  workload  of  the  I  .S.  Court  "* /W^^^"..  .^^."^ 
Silanc-e.  it  is  more  desirable  to  add  judges,  above  the  number  ot  "near  it 
is  to  create  more  circuits."  One  reason  is  obvious,  the  greater  the  numbei  ot 
circuits,  the  greater  tlie  caseload  on  the  Supreme  Court.  ivinth 

First  of  all.  permit  me  to  emphasize  my  belief  that  what  we  "^ed  m  be  Nrnth 
Circuit  are  five  new  judgeships,  rather  than  the  "-eation  of  a  ^^^w  ciicuit^  As 
early  as  1971  tive  new  positions  were  recommended.  As  yet,  we  have  none  it  is 
obvSus  that  wilhout  additional  judgeships,  the  splitting  of  the  ^-f-^  -lU  f ^ 
complish  nothing.  Needless  to  say,  I  am  not  one  of  those  who  believes  that  a 
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circuit  of  18  or  even  21  judges  is  unmanageable.  In  support  of  this  thinking,  I 
need  only  point  to  the  superb  performance  of  the  15  judges  in  the  Fifth  Circuit 
where  the  calendar  is  up  to  date  and  to  a  lesser  extent  to  the  performance  of  the 
13  judges  in  the  Ninth  Circuit,  where  with  district  judge  and  other  help,  the 
criminal  calendar  is  up  to  date,  but  the  civil  calendar  is  lagging.  I  say,  with  tirm 
conviction,  that  if  we  had  had  five  additional  circuit  judges  on,  and  since  the 
time  of  the  1971  recommendation,  our  calendar,  both  criminal  and  civil,  would 
be  current  and  I  doubt  if  we  would  be  here  arguing  over  whether  the  circuit  should 
be  split. 

In  my  opinion,  a  panel  of  three  active  judges  working  for  ten  months  in  the 
ensuing  calendar  year,  would  competely  eliminate  the  Ninth  Circuit's  civil  back- 
log. Already,  we  are  utilizing  the  equivalent  of  two  additional  circuit  judges  by 
the  use  of  district  judges.  This  means  that  the  chief  judge  is  already  adminster- 
ing  a  15-man  court  and  with  the  use  of  three  rather  active  senior  judges  and  a 
few  outside  judges,  in  reality,  is  sitting  on  top  of  a  17-  or  18-man  court.  Of  course. 
I  do  not  argue  that  the  use  of  district  judges  at  the  circuit  judge  level  is  a  wholly 
efficient  operation.  But  the  present  utilization  of  that  many  bodies  clearly  demon- 
strates that  there  is  little,  if  any,  validity  to  the  argument  that  the  eflBciency  level 
of  a  circuit  stops  at  the  magic  number  of  nine.  Give  us  an  adequate  number  of 
judges  and  you  can  forget  the  splitting  of  the  circuit. 

For  that  matter,  it  is  the  founded  opinion  of  more  than  one  of  our  circuit 
judges  that  if  we  had  the  two  additional  judgeships  which  were  recently  recom- 
mended by  the  Judicial  Conference  on  an  emergency  basis,  and  had  the  addi- 
tional legal  staff,  the  proposal  for  which  has  been  approved  by  the  Judicial  Con- 
ference and  is  now  before  the  Congress,  we  would  be  current  on  both  our  civil 
and  criminal  calendars  within  15  to  18  months. 

Next,  I  speak  on  what  might  be  termed  an  alternative  to  splitting  the  circuit. 
Here,  I  would  emphasize  that  the  studies  outlined  in  subsections  (a)  and  (b)  of 
Sec.  1  of  Public  Law  92-489  should  be  concurrent  and  that  the  subject  matter  of 
(a)  cannot  be  intelligently  studied  without  a  companion  analysis  of  (b).  In  my 
opinion,  we  should  not  divide  or  restructure  the  circuits  without  fii-st  considering 
what,  if  any,  jurisdiction  should  be  removed  from  the  district  and  circuit  courts, 
such  as  agency  decision  reviews,  three-judge  courts,  diversity  jurisdiction  and 
some  type  of  a  limitation  on  appeals  in  2254  and"  2255  proceedings.  I  say  this  well 
knowing  that  the  Commission  was  under  a  mandate  to  first  submit  a  report  on 
tlie  study  directed  in  subdivision  (a) . 

In  any  event,  an  outright  cleavage  of  the  Ninth  Circuit  is  neither  necessary  nor 
desirable.  As  an  alternative,  it  is  suggested  that  the  circuit  be  restructured  into 
two  fiir'sions:  (1)  ;)  Southern  Division  to  consist  of  the  Central  and  Southern 
Districts  of  California  and  the  District  of  Arizona.  This  alignment  would  account 
for  approximatley  one-half  of  the  present  appeals,  and  (2)  a  Northern  Division 
to  consist  of  the  Northern  and  Eastern  Districts  of  California,  Oregon,  Idaho, 
Nevada,  Washington,  Alaska,  Hawaii  and  Guam.  This  group  is  presently  respon- 
sible for  approximately  one-half  of  the  appeals. 

One  Circuit  Chief  would  preside  over  both  divisions,  with  a  Division  Chief  to 
preside  in  each  division.  The  first  Chief  to  be  appointed  would  carry  over  from  the 
present  circuit,  with  tenure  as  provided  by  law.  his  successor  to  be  selected  by 
the  Chief  Justice  from  the  active  judges  of  both  divisions,  the  vacancy  to  be  filled 
by  the  President.  The  Division  Chiefs  would  be  selected  in  a  manner  provided  by 
rule  of  court  in  each  division. 

The  principal  ofiice  of  the  circuit  to  remain  in  San  Francisco.  The  principal 
office  of  the  Northern  Division  to  be  San  Francisco  and  the  Southern  Division. 
Los  Angeles.  Places  of  holding  court  in  the  Southern  Division,  Los  Angeles  and 
Phoenix,  and  in  the  Northern  Division,  Portland,  Seattle,  Anchorage,  Honolulu 
and  San  Francisco. 

Each  division  to  have  nine  active  judges.  In  hane  proceedings  in  each  division 
would  be  heard  by  nine  judges.  In  case  of  conflict  in  opinions  betM'een  the  two 
divisions,  the  Chief  Circuit  Judge  would  call  a  circuit  in  'banc  proceeding,  in  which 
four  judges  from  each  division,  and  the  Chief  Judge  would  participate.  lu- 
division  selection  of  the  four  judges  to  be  by  rule. 

The  restructuring  of  the  circuit  into  divisions,  rather  than  a  split  into  separate 
circuits,  would  permit  a  free  flow  of  judge  power,  both  circuit  and  district, 
between  the  divisions  and  would  eliminate  what  appears  to  be  the  political 
nightmare  of  attempting  to  divide  California  into  two  circuits. 

Beyond  that,  I  think  it  is  relevant  to  consider  the  historical  background  and 
physical  aspects  of  the  circuit.  The  circuit  was  created  in  1860  consisting  of  the 
states  of  Oregon,  California  and  Nevada.  Strangely  enough,  it  was  then  known 
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as  the  Tent..  We  we.e^^  cJes^tedUg  Ni.t.  .y  ^^^JS^^J^e^^ 
it  would  appear  that  we  ^'^^tuntv  wS  years  We  have  had  and  certainly  now 
uniform,  in  the  circuit  for  ^^^^  7^.  ^.J^^  ^n  ^e  Uni  ed  States.  Armed  with  the 

great  poi^s  of  fean  ^iego^  Lo.  An  eie.  ^^^^^^^^            ^^  nuuitime  law  which  is 

age  and  Honolulu   we  ha^e  ex eaw^Ud  ^^    ,^^^^^^^  ^^  the  Mexican 

followed  from  Point  Baiiow    "/J  ^"•;  ^^            ^  ^l^e  ,^,^..^t  admiralty  cases 

Border  and  west  to  Honolulu  an^^^^^  ._^  our  circuit.  Sui;ely 

which  reached  the  V^^^ff  ^^^"^^J  the  tides  of  reason  to  split  the  circuit  and  set  up 

^"SSJ^rihis  Plan  ..nld  have  t^  ^-jj^^^^ ^--^  :TZ^  ^li^Sf  t^ 
court  facilities  in  San  Franc  sco  ^^d  Los  Ange^^^  ^.^.^^^.^ 

accommodate  the  administrative  functions^  ^^^^^  ^^^^^  ^^  ^^^^^^^ 

as  a  whole.  The  plan  ^'^"if^^.^^/^'^J^^^tl^^^NV^^^  in  Portland,  has  the  Cir- 

^^?^;^;  a  practical  viewpoint,  tMs  p^^n  is  ^ahle  an..  ^^ 

certain  types  of  jurisdiction,  ^'*'"l^,^^^,;i^f  XsLtin^^  o  Alaska,  Idaho,  Montana, 
creation  of  a  separate  Northwest  C  re    tcons^^^^^^^  ^^_^  ,esponsi- 

Oregon  and  Washington  would  accom^^^^^^  i  J^  e  ^^^^^^  ^^  ^^^^^^ 

Wle  for  only  ahout  ^^^^^  th|  appe^^^^^^^  ^^^  ^^.^^^  ^^,„  i^  ^,,ada, 

not  justify  over  a  t^^-ee .^^.^f^.^^^^f-^j^^'^g^^^^  that  California  might  be  a 

Hawaii  and  G;^^."^.,Y;:f^^\^"i"tfe  ^a^e  "  67%  of  the  appeals  and  it 

separate  circuit  is  illogical.  \1f  /^V^^^  "*/  .  \  j^  ^    f^r  greater  than  in  any  other 

exercise  m  futility.  ,.^f,„.,ipri  billots  on  an  appropriate  questionnaire, 

appellate  court  suggested  and  sPons»red  ^^^j^^Xv  XosaLlfwould  eliminate 
Xr.^«LT™mlm s" aS";roS;"oi;;^ a^d-ISi..  wo'dld-ot^e^ise  lesse„  citouit 

™r  S^S  committee  of  tbe  ^^^.^^J^'^^t^ZX^^lLtl^' 

t,^srb;crsnra^stalTvir.rrui;^e^■s2lo7..p  to  tM^t,  ,,uiges  „> « 

■circuit.  „^a„f  ,;,,,  hmir  cases  erew  out  of  Supreme  Court 

A  substantial  number  of  0^/^^^^^^  '"  i'^/J^H  Snts  alon--  the  :^Iexican  border. 

decisions  on  obscenity  law  a"d  drug    raffic  c^^^^^^^^  .^^^^,  ^,1,,, 

-^{ISSftSnSil^^tted    l.^U.^ 

between  the  northern  and  f  "t^f™„^'f,;"£,Vt  the  north  is  occasioned  by  the 
substantial  part,  the  flow  of  soutiiern  J";^|;^/;;fj^X;pe  i  neither  the  northern 
judges  normal  vacation  months  and  if    he  flov^J^^^^^  ^^^^^^  ^^  ^^^^  ^^^^^^^^^.^^ 

nor  the  southern  districts  would  beneht.  i^"'  «  8^  ^ ^  ig  faulty.  If  the 

help  is  from  senior  judges  ^nd  would  be^^^^  ^l^,.,,,gl,  the 

circuit  were  split,  tins  judge  power  ^^ouldnotJ.etnen^  ^^.^^  ^^^^^^ 

Committee  on  Intercircu  t  ^-'^^^f^^^^^'i*^^  J^.tirti"  S^e  tS  heat  of  the  Arizona 
sistently  move  to  the  north  or  to Jhe  coas    d  mn^^^t^^^^^       vacationing  elsewhere, 

S^^^^Srin^tlrrS^^or  ::;S:rd;;^irTo  tl.  contrary,  the  north. 
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era  judges  are  directed  to  the  distressed  areas  in  both  \Yorlving  and  vacation 
periods. 

I  am  authorized  to  say  tliat  the  Oregon  Circuit  and  District  Judges  are  in 
complete  agreement  in  favoring  divisions,  over  an  actual  split  in  the  circuit. 

Finally,  and  only,  if  in  your  wisdom  you  conclude  that  the  circuit  must  be 
split,  then  I  would  reluctantly  favor  the  reconnnendation  of  the  Commission 
that  California  be  split  along  the  lines  suggested  in  its  report. 

On  the  humorous  side,  one  of  the  judges  who  has  been  on  the  Court  of  Appeals 
for  live  years  expressed  the  view  that  the  only  thing  wrong  with  a  large  court 
is  that  the  judges  cannot  get  together  for  a  group  picture.  A  major  point.  I 
concede.  Nonetheless,  he  is  hoi>eful  of  a  picture  in  the  near  future  and  \\ouhl 
rather  bypass  that  addition  to  judicial  history,  than  see  a  split  in  the  circuit. 

In  closing,  I  repeat  that  what  we  presently  need  more  than  anything  else  is 
immediate  legislation  creating  four  additional  circuit  judgeships  in  the  Ninth 
Circuit.  This  need  is  desperate.  Xo  one  argues  that  we  will  need  less  than  that 
number  even  if  the  circuit  is  realigned  or  restructured  into  separate  divisions 
or  circuits.  The  need  is  now.  I  will  not  repeat  that  we  may  split,  divide  or  re- 
structure the  circuit,  but  we  will  not  bring  the  calendar  up  to  date  until  we 
receive  more  judgeships. 

Needless  to  say,  Mr.  Chairman,  we  are  most  grateful  to  the  members  of  the 
Committee  and  Coiinsel  for  affording  us  this  opportunity  to  present  these  views 
on  this  most  important  subject. 

Jiid^e  Kilkenny,  I  am  here  j)riniari]y  at  the  suo-o-estion  of  Judg-e 
Chambers.  I  do  not  mean  that  we  aoree  in  the  entirety;  we  do  not. 
But  it  seems  that  some  of  my  tliinkino-  is  in  line  with  the  thinkino- 
of  the  Chief  Jndoe  of  the  Ninth  Circuit  Court  of  Appeals. 

AVe  have  problems  in  the  ninth.  Of  course,  that  has  been  i-ecoonized. 

.  but  we  liave  some  serious  problems.  The  most  recent  statistics  would 

indicate  that  the  problems  are  beyond  those  which  wej'e  considered  by 

the  Connnission,  Senator  Burdick,  in  that  there  were  2,(ii)4  filings  in 

1974.  Probably  Judoe  Duniway  has  already  mentioned  that  fact. 

Now,  I  want  to  point  this  up,  I  think  it  is  important  to  look  at  what 
has  happened  in  the  ninth  circuit.  "When  the  additional  four  judges 
were  authorized  following  the  1966  quadrennial  survey,  thei-e  were 
9  judges,  and  they  terminated  approximately  800  and  some  odd  cases. 
Nevertheless,  at  that  time,  under  different  circumstances,  it  Avas  felt 
that  there  was  a  need  for  four  additional  judges.  They  terminated 
a]:>))roximately  100  cases  per  judge. 

Now,  in  fiscal  1974,  with  18  active  judges,  the  ninth  circuit 
terminated  over  2,500  cases,  or  approximately  200  cases  per  judge. 
True  enough,  the  18  judges  were  assisted  by  what  you  might  call  a 
massive  infusion  of  district  judges,  and,  to  some  extent,  by  outside 
judges  and  senior  judges.  So  that  during  the  i^ast  2  or  8  years  tlie 
ninth  circuit  has  not  been  operatina:  a  18-judge  court,  but  in  fact  has 
been  operating  with  a  17-  or  18-judge  court  under  very,  very  difficult 
circumstances. 

I  assure  you  it  is  not  easy  to  .oo  from  week  to  week,  day  after  day 
searching  for  district  judges  to  sit  on  a  panel. 

First  of  all  18  judges  was  an  unfortunate  number.  It  left  one  judge 
up  in  the  air  on  a  three- judge  panel  system.  That  extra  juds:e  made  it 
necessary  to  call  in  district  judges  or  outside  judges  or  senior  judges 
in  order  to  complete  a  panel. 

If  the  same  standard  were — and  T  am  not  saying  that  it  should  be — 
but  if  the  1968  standard  were  aDj)lied  today,  the  ninth  circuit  would  be 
entitled  to  25  judires  rather  than  the  18  which  it  has. 

Now,  of  course,  I  am  not  asking  for  an  application  of  the  1968 
standard  to  the  problems  of  today.  Through  the  employment  of  various 
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devices,  often  times  challenged  by  both  the  bench  and  the  bar — and 
in  particular  by  the  bar— such  Tis  screening-  the  present  congestion 
of  cases,  the  elimination  of  oral  argument,  a  tight  reign  on  criminal 
appeals,  and  the  utilization  of  district  judges  and  outside  and  senior 
iudoes,  we  have  made  our  criminal  calendar  current.  It  has  been 
current  for  approximately  a  year. 

Regrettably.  I  cannot  say  the  same  thing  about  the  civil  calendar. 
But  while  I  am  on  the  subject,  and  in  explanaticm  of  what  has 
happened  to  our  civil  calendar,  first  of  all  we  must  give  precedence  to 
the  criminal  calendar.  Next,  we  must  give  precedence  to  the  habeas 
corpus  cases,  the  -i255"s,  and  literally  dozens  of  other  kinds  of  priority 
cases  which  have  been  dictated  by  the  Congress. 

When  the  four  judges  were  authorized  in  1968.  it  seemed  that  the 
positions  might  be  hlled  within  a  reasonable  period  of  time.  Judge 
Hufstedler  was  appointed,  I  think,  within  (>  or  7  months,  and  then  the 
administration — the  Johnson  administration — was  faced  with  what 
we  might  call  the  Justice  Fortas  prol)lem,  so  that  there  wasn't  another 
appointment  to  fill  the  remaining  three  positions  during  the  Johnson 
administration.  Thev  went  over  into  the  first  Xixon  administration. 
Those  positions  were  not  filled  until  approximatel.y  October  1,  1069. 
So,  in  eii'ect,  we  did  not  huxe  a  13-man  court  until  1970. 

In  January.  1970.  Judge  Barnes  took  senior  status.  That  vacancy 
went  unfilled,  I  think,  for  a]3proximately  9  months.  Shortly  ther-e- 
after  Judge  Hamley— this  was  in  1971— took  senior  status,  and  his 
position  was  not  filled  for  well  over  2  years.  It  wasn't  filled  untd 
August  of  1973.  In  the  meantime.  Judge  Carter  retired,  and  there  were 
some  problems  on  that,  and  his  vacancy  wasn't  filled  for  approximately 
8  or  9  months,  or  possibly  longer. 

This,  of  course,  is  not  in  criticism  of  the  Congress.  I  have  no  inten- 
tion of  doing  that. 

Senator  Burdick.  These  senior  judges  continued  to  work,  though, 

didn't  thev? 

Judge  KiLKENXY.  Yes.  I  have  mentioned  that.  Senator  Burdick.  1 
have  mentioned  that  thev  did  continue  to  work,  and  that  makes  ui^ 
some  of  the  18-man  force 'that  I  mentioned  at  the  opening  of  my  state- 
ment. There  is  no  question  about  it.  Most  of  them  still  continue  to  w^oi-k 
far  above  and  beyond  duty.  I  would  say.  They  do  a  substantial  amount 
of  work,  and  theV  are  to  be  given  credit  for  that.  But  nevertheless,  we 
didn't  have  the  active  judges,  and  the  senior  judges  do  not  work  on  the 
committees  and  do  not  take  full  calendars.  After  all,  the  committee 
w^ork  in  itself  in  the  ninth  circuit,  on  motions  to  dismiss  and  other 
serious  motions  that  are  presented  on  appeal,  requires  a  substantial 
amount  of  time.  When  those  judges  took  senior  status,  they  no  longer 
served  on  those  committees.  In  any  event  this  backlog  occurred,  you 
might  say,  starting  with  fiscal  year  1971.  I  think,  if  you  wall  check 
back,  yoii  will  find  that  at  that  time  we  had  a  backlog  of  around  10 
months.  That  includes  both  criminal  and  civil  cases.  The  majority 
there,  again,  was  made  up  of  the  civil  caseload,  and  this  civil  csiseload 
has  not  substantially  increased  since  the  time  w^hen  we  fell  behind  f or 
failure  to  get  our  vacancies  filled  on  the  1968  authorization. 

There  is  another  point  I  want  to  mention.  It  relates  to  the  statistics 
which  were  furnished  l)y  ^Ir.  Westphal.  I  know  that  if  there  was  an 
error,  it  was  an  unintentional  error.  But  at  page  81  of  the  Heanng 
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record  on  S.  2991,  he  points  to  the  performance  of  the  second  circuit  in 
turning  out  499  signed  opinions,  while  the  ninth  circuit,  in  utilizing 
many  more  judges,  filed  only  471  full  blown  opinions.  I  think  in  check- 
ing the  statistical  information  you  will  find  that  in  fiscal  1973,  which 
is  what  we  are  talking  about,  the  second  circuit  filed  365  rather  than 
499  signed  opinions  and  78  per  curiams.  Now,  compare  that  to  the 
performance  of  the  ninth.  The  ninth  had  1,347  cases  submitted,  argued 
and  submitted,  of  which  498  were  signed  opinions,  498  as  against  365, 
and  692  were  per  curiam  opinions. 

When  we  are  talking  of  a  per  curiam  in  the  ninth,  we  are  talking 
about  a  normal  reasoned  opinion.  It  is  an  opinion — I  have  examples 
here  which  I  can  file  with  the  clerk — it  is  an  opinion  participated  in  by 
all  of  the  judges,  and  probably  the  only  reason  it  is  not  an  "authored" 
opinion,  or  '"full-blown,"  is  that  more  than  one  judge  has  actually 
participated  in  the  language,  the  body,  of  that  opinion. 

So  as  against  the  second  circuit's  78  per  curiams,  we  hare  692.  Com- 
pare the  figures  for  1974 ;  the  second  disposed  of  819  cases  after  hear- 
ing or  submission,  336  signed  opinions,  97  per  curiams  and  386  without 
written  opinions. 

I  might  interrupt  here  to  say  that  I  liave  served  on  the  second  cir- 
cuit. I  do  know  of  the  method  used  in  the  disposal  of  cases.  I  am  not 
speaking  against  it.  I  just  happen  to  be  one  that  does  not  believe — 
nor  do  the  other  members  of  our  court — in  disposing  of  cases  from 
the  bench  after  an  oral  argument,  and  probably  a  vast  majority  of 
the  386  disposals  of  the  second  cir(niit  were  from  the  bench.  In  the 
ninth  circuit,  there  is  either  a  written  order,  a  written  memorandum, 
a  written  per  curiam,  or  a  written  opinion. 

Now,  in  that  same  year  the  ninth  disposed  of  1,483  cases  after  hear- 
ing or  submission,  444  signed  opinions,  375  per  curiams — correction — 
575  per  curiams,  against  97  in  the  second  and  464  disposed  of  by  either 
order  or  memorandum. 

NoM^,  to  mention,  and  it  seems  to  me  to  detract  from  the  performance 
of  the  ninth,  that  61  different  iudges  served  in  fiscal  1973.  We  don't 
dispute  the  figure,  but  I  would  like  to  point  out  that  of  the  61,  approxi- 
mately 25  percent,  possibly  one-third,  were  district  judges  from  the 
north  or  other  districts  already  sitting  inTx)S  Angeles  or  San  Francisco 
and  they  were  called  up  for  1  or  2  days.  They  were  not  there  for  a  week, 
not  sitting  for  a  week.  They  were  called  up  there  for  1  day.  So  when 
you  speak  of  61  judges,  why,  you  are  not  speaking  of  61  circuit  judges 
that  have  been  assigned  for  a  week.  You  are  r>rol)ably  speakin.Q-  of 
around  25  percent  of  the  district  judges  called  up  for  a  very  short 
period  of  time,  sometimes  2  days,  sometime  1  day,  and  they  are  doing 
that  in  connection  with  a  regular  district  court  assignment  to  either 
San  Francisco,  or-  Los  Angeles.  It  also  happens  in  Seattle  and 
Portland. 

I  don't  believe  that  the  "full-blown"  or  the  signed  opinion  is  a 
measuring  standard  of  the  judges'  work.  I  think  you  do  have  to  work 
to  do  the  per  curiams.  You  have  to  look  to  the  other  work  of  the  court. 
Some  of  our  memoranda  are  truly  "full-blown"'  opinions,  but  since 
they  just  answer  counsel's  arguments  and  have  nothing  to  do  with  new 
law  in  the  circuit  or  otherwise,  we  feel  that  we  shouldn't  ci-eate  a 
burden  on  the  lawyers  or  other  courts  by  sending  that  material  on  to 
West  Publishing  Co.  for  publication. 

Mr.  Chairman,  I  hope  that  it  is  ai)j)roiv  ■  •'  -^  to  refer  to  your  remarks 
in  the  Kentucky  Law  Journal  as  set  forth  in  the  transcript  of  the 
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hearings  on  S.  2991.  I  am  in  complete  agreement  that  the  collegial 
nature  of  the  court  should  be  maintained  in  the  interest  of  efficiency, 
harmony,  and  quality,  but  nonetheless — and  I  quote  from  your  re- 
marks— "While  these  are  vital  characteristics  of  an  appellate  court, 
it  is  submitted  that  an  increase  in  judges  beyond  the  supposed  maxi- 
mum will  neither  destroy  nor  seriously  impair  the  effective  work  by 
the  court." 

I  further  agree  with  your  comment  that,  "The  necessary  inter- 
cjianging  of  views  between  judges  would  still  be  possible  were  the 
number  of  judges  to  exceed  15  or  even  20.''  In  any  event,  we  should 
be  given  the  oportunity  to  try  out  an  18-man  court,  or  now,  it  would 
seem  from  the  1974  statistics,  mavbe  we  must  have  a  21-man  court. 
I  don't  know. 

I  additionally  agree  with  j^our  remarks  that  the  present  inade- 
quacies in  our  s^^stem  cannot  be  relieved  by  a  resort  to  any  short  term 
expediency,  but  rather  that  "It  can  be  achieved  only  by  shaping  a 
lon2:-range  plan  which  will  meet  the  needs  of  our  appellate  system  not 
only  in  1975,  but  also  in  1990."  _ 

The  split  of  the  ninth  circuit  in  the  present  proposal  will  not  even 
meet  the  needs  of  today  in  the  ninth  circuit. 

Now,  with  reference  to  my  proposal  for  divisions,  to  ti-y  out  divi- 
sions in  the  circuit  rather  tlian  to  split  it,  I  Imow  I  am  arguing  against 
the  recommendation  of  the  Commission.  A  broad  outline  of  the  pro- 
posal is  in  the  report  of  the  Commission  and  in  the  material  which 
I  filed  with  the  Commission  at  the  time  of  the  hearing  in  Portland.  I 
am  authorized  to  say  that  approximately  60  percent  of  the  district 
judges  in  the  ninth  circuit  favor  this  division  plan.  Only  20  percent 
oppose  it.  The  remaining  20  percent  didn't  express  a  view.  The  vote 
was  approximately  3  to  1  in  favor  of  division  rather  than  a  split.  All 
of  the  judges  in  Oregon,  and  I  am  speaking  of  circuit  and  district, 
favored  a  division  system  rather  than  a  split.  At  this  moment  I  would 
mention  the  letter  of  Judge  Goodwin,  I  believe,  to  counsel.  Then  there 
is  a  more  recent  letter  that  Judge  Goodwin  wrote  to  3^ou,  Mr.  Chair- 
man, which  I  believe  may  be  in  the  tiles.  If  not  I  have  copies  which 
can  be  filed. 

[Editor's  Note. — The  letters  from  Judge  Goodwin  to  ^Ir.  West- 
phal,  dated  September  25,  1974,  and  to  Senator  Burdick,  dated  Sep- 
tember 27,  1974,  referred  to  by  this  witness  were  both  incorporated 
into  this  hearing  record  during  the  session  held  on  October  1,  1974. 
Pages  at  which  the  letters  may  be  found  are  listed  in  the  index  to 
this  volume.] 

The  Chairman.  In  any  event,  he  favors  the  division  viewpoint 
rather  than  a  split,  if  a  division  would  be  possible.  All  of  the  judges 
in  Oregon  and  Arizona  and,  I  believe,  all  the  district  judges  in  Idaho 
and  ]Montana,  are  in  favor  of  divisions.  So  is  the  State  Bar  of  Ari- 
zona and  the  bar  of  the  city  of  San  Francisco.  In  my  file  I  have 
a  letter  from  Seth  Hufstedler  in  which  he  says  that  the  State  Bar 
of  California  had  not  actually  passed  on  this  proposal  as  j^et.  but 
that  they  were  giving  consideration  to  it.  I  don't  know  whether  they 
have  passed  on  it  at  this  time. 

Now,  in  commenting  on  the  division  plan,  the  bar  of  San  Fi-an- 
cisco — I  was  going  to  note  what  they  said,  but  I  note  that  ]Mr.  Petrie 
is  here  this  morning,  so  I  will  leave  it  to  him. 
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"We  feel  the  advantag-e  of  divisions  over  a  split  are:  first  and 
foremost,  less  work  on  the  Supreme  Court,  No  matter  how  you  look  at 
it,  once  there  is  a  split,  why  additional  work  is  presented  to  the  Su- 
l^reme  Couit.  Xext,  the  keeping  of  a  uniform  body  of  maritime  law 
from  the  Arctic  Circle  to  the  Gulf  of  California  and  westward 
through  Honolulu  and  Guam.  Also,  fewer  problems  witli  California 
State  law,  and  I  believe,  of  significant  importance — despite  what  is 
said  in  the  report  of  the  Commission — the  free-flow  of  circuit  and 
district  judges  from  Alaska  to  California  and  vice  versa.  Now,  I  am 
firmly  convinced  that  the  division  proposal  is  worthy  of  a  try  and 
better  than  anything  else  that  has  as  yet  been  proposed. 

Now,  the  division  proposal  is  not  really  new  thinking.  In  1968,  a 
report  of  the  special  committee  of  the  American  I>ar  Foundation 
recommended.  "When  the  judges  exceed  15,  a  division  system  should 
be  adopted  where  judges  are  assigned  on  a  routine  basis,  with  each 
division  having  support  for  specific  sul)stantive  subject  matter.  Up 
to  30  judges  could  be  accommodated  within  a  given  circuit  under 
this  substantive  division  concept.-' 

Now,  I  do  not  go  so  far  as  suggesting  a  suhstantire  division  concept. 
I  believe  that  would  l)e  more  complicated  than  the  division  which  I 
have  suggested,  altliough  I  believe  there  is  consideral^le  merit  in  that 
concept. 

We  might  think  of  this :  Isn't  it  obvious  that,  if  in  1968  this  circuit 
had  actually  been  split,  with  six  judges  in  one  circuit  and  seven  judges 
in  another,  and  with  the  tremendous  influx  of  filings  since  that  time, 
would  we  not  be  faced  with  precisel}-  the  same  problem  with  which 
we  are  now  faced  ? 

Now.  finally,  and  this  is  only  if  the  subcommittee  concludes  that  the 
circuit  must  be  split,  then,  and  only  then,  would  I  reluctantly  join  in 
the  recommendation  that  California  be  split  along  the  suggested  lines. 
If  there  is  to  be  a  split.  I  think  that  that  is  the  only  way  of  doing  it. 
Although  I  do  not  think  it  wise;  it  is  probably  a  political  nightmare  to 
contemplate.  Nevertheless.  I  can't  honestly  say  that  I  find  anything 
insurmountable  in  the  plan. 

However,  on  the  basis  of  fiscal  1974  statistics,  the  legislation  should 
provide  for  11  judges  in  the  twelfth  circuit  and  9  judges  in  the  ninth 
circuit.  If  the  plan  is  adopted,  the  California  Legislature,  and  this 
might  require  some  doing,  could  outline  a  procedure  similar  to  the 
Florida  legislation  under  which  either  circuit  could  seek  the  advice  of 
tlie  California  Supreme  Court  on  any  troublesome  questions  of  State 
law.  By  the  same  token,  I  see  nothing  judicially  sinful  in  creating  a 
one-State  circuit  in  California.  To  me  there  is  nothing  sacred  in  the 
number  "nine."  Presently  the  appeals  in  California  would  require  the 
services  of  the  entire  complement  of  the  court  of  13  judges.  ^Miat 
would  remain  is  what  has  been  referred  to  as  a  "horse  shoe  circuit," 
•commencing  in  Arizona,  extending  north  through  Nevada,  Idaho, 
Washington  on  to  Alaska  and  then  southwest  to  Hawaii  and  Guam. 
On  creation  of  such  a  circuit  I  venture  to  say  there  would  he  consider- 
nble  infighting  over  the  location  of  the  headquarters  of  the  circuit, 
ajid  being  somewhat  of  a  gambler,  I  would  bet  on  Reno. 

^Ir.  Chairman,  the  foregoing  is  a  capsulized  version  of  my  views. 
Again,  I  say  that  the  answer  to  the  immediate  problem  is  the  creation 
of  a  substantial  number  of  additional  circuit  judgeshijjs,  the  cleavao'e 
of  the  circuit  or  the  divisions  within  can  await  further  studv.  The 
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creation  of  additional  judgeships  just  cannot  wait^^OtJ.erw^^^^^^^ 
ino-  our  heads  above  water,  there  is  no  f  l^ernative  to  t  le  conu^^ 

of ISme  help  in  solving  this  exceptionally  ncnte  and  very  difteult  p.ob- 

'"now  THtTs"r":ist;v'l!y  I'r^icl  be  open  to  questions.  I  hope 

T  «n  VnsVei-  Siem  I  don'l  claim  to  be  an  expert  on  the  entire  system. 

•^natorBuiwcK   Thank  you,  Judge,  lor  your  contribution  this 

'"  Yon  f  idn't  detail  your  differences  between  «'«  f  i!X"f  ^I'r' Clndr- 
Tiidoe  Kilkenny.  I  didn't  want  to  go  into  that  detail,  M  .  Uia^ 
man  I'i.d  Uke  the  time  here.  That  is  in  substance  set  forth  m  the  sliow- 

^"^s::SB™cK!x:«!-eo«^1'^ 

*■      i^it  Pifpnh  is  the  loss  of  iudge  time  and  the  loss  of  judge  power 

b,fi  tend    ei  toe  I'etringi.  The  testimony  from  many  witnesses 

that  '""""f  <>"  "'?,    ,,         js»o  ,„a„;c  in  the  number  nine,  once  we  get 

indicatedthat  wh  le  heieisnoi     ^^  diminishing  returns. 

'Slrs",otetTe';lironyo¥  Judge  IXini.a.v  and  the  testimony 
decisional  in.ocedui.swli.iy™ni..ea^^^^^^^^^^ 

r.\,t<LJe:'^ii;v^a:;^i:^^ 

W  is  not  satisfied  with  what  is  going  on,  and  I  think  that  1  peisonaii> 
Xl^be  critical  of  some  of  the'^methods.  But  nevertheless,  that  conit 

'^IS'Xut  in  the  ninth  circuit  where  "tleast  for  the^past^S  or  4 

Ki^r^ir:^^:?  sssJt'i^eJ'vis  "^^^^rB:^ 

•'^  W  w'ifli  re1e^c:rtlns*ro.s  of  time  in  a  large  court,  I  happen  to 

ever  attended  court  m  Seattle.  Anchorag-e,  Los  Angeles  or  San  Fian- 
e\ei  aTtenaea  ^^Y^'  -^    briefs  are  with  me  and  I  am  reading 

Xthe^hn  ™?ow  «  vo    wanuo  sav  that  I  am  losing  time  on  mv  return 

i'  H^^ini'tiVLS^ts.^^  ^Scis  ^^f.:^ 

as  ?he  San  Francisco  and  Los  Angeles  judges  who  spend  up  to  an 

'TrxTdto^'^tTrt't^S:'i"ti;!:^Stu^ 

Saturday,  and  I  don't  think  that  you  ^vould  ever  find  man>  ^'^^^  ^   ^J^^ 
ci«oo  iudp-es  down  in  the  courthouse  on  Saturday.  Thej,  ot  couise, 
mioht  take  their  briefs  home  with  them,  it  is  true. 
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So  I  tliink  it  is  wrong  to  say  that  you  lose,  actually  lose  any  avail- 
able time  in  the  trip  between  j^our  station  and.  headquarters.  In  any 
event,  the  only  way  to  stop  it  would  be  by  legislation  under  which  the 
judge  would  have  to  declare  his  station  at  the  headquarters,  and  that 
could  be  done,  of  course.  I  think  that  those  appointed  would  accept 
it  or  they  wouldn't  be  judges. 

Xow,  there  was  a  third  part  to  your  question,  Mr.  Chairman,  and  I 
think  that  I  have  lost  it  someplace  in  my  response. 

Senator  Burdick.  I  think  the  third  part  concerned  en  bancs. 

Judge  Kilkenny.  Yes.  Well,  on  the  divisional  end  of  it,  I  thought 
that  we  would  have  two  nine-man  courts.  Frankly,  I  now  think  we 
must  have  more,  but  if  we  had  two  nine-man  divisions  the  overall 
chief  of  the  two  divisions  would  select  four  judges  from  each  by  lot, 
and  he  would  preside.  I  see  nothing  wrong,  Mr.  Chairman,  in  an 
en  banc  court  of  nine  judges.  Whate\'er  they  decided  would  be  the 
law  of  that  particular  circuit  until  the  Supreme  Court  overturned 
it.  There  is  nothing  wrong  with  that. 

Senator  Burdick.  When  you  select  four  judges  in  a  nine-man  court 
you  really  do  not  have  a  majority. 

Judge  Kilkenny.  Well,  that  is  very  true,  but  you  have  a  majority 
of  tlie  entire  circuit  Avhen  you  have  nine. 

Senator  Burdick.  You  have  testified  in  terms  of  having  21  judges. 

Judge  Kilkenny.  I  think  you  may  have  to  have  21  judges,  Mr. 
Chairman.  I  am  novr  speaking  of  the  nine.  If  you  have  21,  I  don't 
think  that  presents  insurmountable  pi'oblems.  While  on  the  question 
of  an  en  banc,  I  think  the  Congress  sliould  give  the  courts  authority 
to  settle  what  number  of  judges  will  sit.  A  simple  majority  should  be 
sufficient. 

Senator  Burdick.  Do  you  have  any  mechanics  for  how  you  pick 
the  four? 

Judge  Kilkenny.  Oh,  yes,  by  lot.  We  do  it  all  the  time  on  our 
panels,  IMr.  Chairman.  Every  one  of  our  panels  is  picked  by  lot,  so 
there  is  no  problem. on  that.  I  don't  think  any  judge  in  the  ninth  cir- 
cuit v/ill  say  that  there  has  ever  been  a  problem  in  connection  with 
selection  of  panels. 

Senator  Burdick.  And  you  think  that  procedure  is  satisfactory  for 
the  total  representation  on  the  en  banc  ? 

Judge  Kilkenny.  Well,  Mr.  Chairman,  I  have  sat  on  a  13-man  en 
banc,  and  frankly,  I  would  much  rather  sit  on  a  9-man  en  banc.  Now, 
what  really  happens  is  you  have  seven  in  the  front  row  and  six  in  the 
back  row.  We  all  have  a  bit  of  ham  in  us,  and  we  all  want  to  ask  a  ques- 
tion here  and  there,  and  by  the  time  we  get  around  to  the  ninth  judge, 
the  attorney  who  is  presenting  his  argument  is  just  willing  to  quit 
anyway.  So  I  don't  think  it  makes  much  difference  whether  it  is  a 
9-or  13-man  court,  but  certainly  a  13-man  court  is  not  a  satisfactory 
en  banc  court. 

Senator  Burdick.  If  13  isn't  satisfactory,  certainly  20  wouldn't  be. 

Judge  Kilkenny.  If  we  get  up  in  that  field  we  should  have  a  differ- 
ent method,  Mr.  Chairman,  of  selecting  the  judges,  or  the  type  of  panel, 
that  is  going  to  sit  en  banc. 

Senator  Burdick.  What  do  you  think  about  the  screening  process  ? 
Do  you  favor  it  ? 

Judge  Kilkenny.  Yes.  I  must  modify  that.  You  asked  me  a  general 
question. 
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I  do  believe  that  possibly  in  50  percent  of  tlie  2255's  and  the  2254's, 
•the  State  habeas,  that  come  before  us,  that  they  probably  should  be 
screened  or,  as  we  are  now  calling  it,  predigested.  These  cases  are  not 
worthy  of  oral  argument.  I  feel  that  the  attorneys  in  most  of  these 
cases,  who  think  that  they  may  be  faced  with  a  law  suit  if  they  don  t 
appeal,  take  the  appeal  for  tlie  very  purpose  of  getting  it  out  of  the 
way  on  appeal.  I  know  you  are  familiar  with  some  of  the  types  of 
briefs  with  which  we  are  faced.  Most  of  the  questions  have  been  decided 
so  many  times  that  it  would  be  a  futile  thing  to  grant  arguments  ni 
those  cases,  or  even  take  the  time  generally  of  the  judges  m  reading  the 
briefs  before  the  arguments.  I  certainly  favor  screening  to  a  certain 
extent.  There  is  no  alternative  when  you  have  an  excessive  amount  of 
work.  It  is  a  method  that  was  worked  out  in  the  fifth  and  I  just  say 
thank  God  for  the  work  in  the  fifth.  If  we  hadn't  utilized  screening  m 
the  past  couple  of  years,  a  kind  of  a  semiscreening  and  a  hitching  post, 
as  Judge  Chambers  calls  it,  to  bring  the  criminal  appeals  up  to  us  right 
now,  why,  in  place  of  being  say  16  or  18  months  behind  m  the  civil  field 
alone,  we  would  possibly  be  a  "year  behind  in  the  criminal  field  and  21/2 
years  behind  in  the  civil  field.  It  is  something  that  should  be  con- 
sidered by  the  committee,  that  if  Judge  Chambers,  having  the  per- 
sonality which  he  has,  hadn't  been  able  to  bring  in  this  high  volume 
of  district  judge  power  from  all  over  the  circuit,  what  would  be  the 
present  condition  of  the  calendar  in  the  ninth  ? 

We  have,  as  you  are  probably  familiar  with,  a  bill  before  the 
Congress  wliich  would  kind  of  bring  us  up  to  the  fifth  in  manpower. 
They  have  three  law  clerks  per  active  judge  and  we  only  have  two. 
There  is  one-third  extra  power  there. 

This  bill,  although  the  clerks  would  be  handled  in  a  different  manner, 
and  it  may  never  o-et  through  the  Congress,  is  good  legislation  and  I 
favor  it.  If  this  bill  passes,  and  if  we  could  get  even  two  more  active 
judges,  we  could  turn  this  thing  around  in  about  18  months.  If  we  get 
this  extra  help  that  is  in  the  legislation  which  is  now  before  the  Con- 
gress, it  would  be  a  great  help. 

Senator  Burdick.  With  all  this  talk  about  screening,  it  seems  to  me 
that,  in  terms  of  the  Supreme  Court,  the  certiorari  process  could  be 
described  as  a  screening  process. 

Judge  Kilkenny,  there  is  no  question  about  it.  I  have  never  been 
■on  the  Supreme  Court,  of  course.  I  have  never  worked  as  a  law  clerl< 
on  the  Supreme  Court  or  had  that  type  of  contact.  But  it  is  known 
that  the  Court  cannot  dispose  of  ail  its  cases  without  going  through 
some  type  of  process  similar  to  screening. 

Senator  Burdick.  I  just  give  that  as  an  example,  and  in  most  cases 
Ave  have  already  had  appellate  review. 

Judge  Kilkenny.  Yes. 

Senator  Burdick.  Staff  has  a  few  questions. 

]Mr.  Westphal.  Judge,  first  let  me  say  this:  with  reference  to  the 
fioures  I  was  using  on  page  81  of  the  hearing  record  of  the  omnibus 
circuit  court  bill — which  you  took  some  exceptions  to  and  corrected 
this  morning — I  checked  back  against  the  record  and  some  of  the 
exhibits.  I  think  what  happened  there  is  that  I  spoke  with  reference 
to  1973  figures,  as  the  hearing  record  shows,  and  I  must  have  been 
looking  at  the  1972  figures  from  this  special  judicial  Administrative 
hffice  exhibit  which  we  received  in  evidence  in  connection  with  that. 
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Judge  KiLKEXXY.  "Well,  needless  to  say,  I  knew  it  was  an  inad- 
\'ertence.  .    .  . 

Mr.  Westphal.  There  was  also  a  copy  of  the  Administrative  Office 
exhibit,  which  I  think  is  a  part  of  their  regular  annual  report,  an 
exhibit  prepared  by  the  Administrative  Office  in  which  they  show  how 
many  judges  wrote  what  types  of  opinions  and  how  many  opinions  in 
particular  circuits.  Their  figures  in  that  special  exhibit  may  have  been 
a  case  or  two  off  from  the  figures  that  they  showed  in  this  report.  But 
in  any  event,  whatever  the  true  figures  are,  the  record  will  prove  either 
that  I  was  wrong  and  you  were  right,  or  vice  versa. 

Judge  Kilkenny.  Well,  I  thought  since  it  put  the  ninth  in  a  rather 
bad  light,  I  thought  I  should  mention  it.  ^ 

Mr.  Westphal.  To  compare  the  second  circuit  and  the  ninth  cir- 
cuit, you  can't  just  look  at  the  raw  statistics  and  divide  them  by  the 
number  of  authorized  judges,  because  we  all  recognize  that  the  second 
circuit  is  blessed  with  a  great  supply  of  senior  judge  power.  As  the 
second  circuit  says,  for  example,  they  do  not  want  a  10th  or  11th  judge- 
ship created  for  their  court  as  the  judicial  conference  would  like  to 
recommend.  We  have  to  recognize  that  the  second  circuit  position  is 
influenced  by  the  fact  that  they  have  some  six  or  seven  active  senior 
judges,  if  I  inay  use  that  phrase,  who  are  probably  putting  in  80  per- 
cent as  much  time  as  they  did  before  they  took  senior  status. 

Also,  in  the  ninth  circuit,  as  you  have  pointed  out,  you  can't  really 
regard  that  as  being  just  a  18-man  court,  because,  if  you  make  allow- 
ance for  the  50  active  district  court  judges  that  were  pulled  in  on  as- 
signment from  district  courts  throughout  the  ninth  circuit,  plus  the 
10  senior  district  court  judges  that  were  pulled  in  to  sit  on  panels,  plus 
your  other  visiting  judges  and  your  own  senior  judges  within  the 
ninth,  the  manpower  of  the  ninth  circuit  is  obviously  more  than  the 
13  authorized  judges.  Isn't  that  true  ? 

Judge  Kilkenny.  Oh,  no  doubt.  As  I  said,  I  believe  it  might  add 
up  to  18  if  it  was  ever  figured  out. 

^Ir.  Westphal.  The  other  day.  when  Judge  Duniway  was  here,  he 
made  reference  to  the  fact  that,  in  fiscal  year  1973,  the  active  judges — 
and  you  only  had  12  active  judges  at  that  time — that  was  before  Judge 
Sneed  was  appointed — in  fiscal  year  1973  there  were  a  total  of  911 
judge  days  devoted  to  sitting  on  panels,  exclusive  of  en  banc  hearings; 
575  of  those  days  were  furnished  by  the  12  active  judges.  Now  that 
averages  out  to  48  days  per  active  circuit  court  judge.  Subtracting  that 
575  clays  from  the  total  of  911,  you  then  have  336  judge-sitting  days 
tliat  were  furnished  by  these  active  district  court  judges,  senior  dis- 
trict court  judges,  senior  circuit  court  judges,  and  visiting  judges  from 
outside  the  ninth  circuit.  If  one  were  to  divide  that  336  days  by  the 
48  days  of  average  sittings  by  an  active  judge  you  would  then  have 
exactly  the  equivalent  of  seven  full-time  judges.  So  that  in  the  year 
3  973  the  ninth  circuit  operated  with  12  active  judges,  plus  that  equiv- 
alent help.  In  effect,  it  operated  as  a  19-judge  court. 

Judge  Kilkenny.  No  question  about  it, 

Mr.  Westphal.  Now,  then,  exactly  when  did  Judge  Sneed  come 
on  board? 

Judge  Kilkenny.  In  August  1973. 

Mr.  Westphal.  He  has  been  through  his  shakedown  cruise  and 
lias  been  of  active  help  to  you  for  a  full  year  ? 
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Jiid^^e  Kilkenny.  That  is  right. 

Mr.  Westphal.  Of  course,  with  Judge  Sneed  m  there,  and  assuming 
you  are  calling  in  the  same  number  of  district  judges  that  you  did 
before,  the  equivalent  judgship  strength  would  be  up  to  a  total 
bench  of  approximately  20  ? 

Judge  Kilkenny.  Correct.  . 

Mr.  Westphal.  So  that  for  some  years  now  the  ninth  circuit  has,, 
by  extensive  use— I  think  you  used  the  word  massive  use— of  district 
court  judges,  been  operating  with  an  equivalent  bench  strength  ot 
some  18, 19.  or  20  judges? 

Judge  Kilkenny.  Well,  I  would  say  "1  es,"  but  I  would  want  to 
modify  that,  if  I  might,  right  at  this  moment.  When  you  are  oper- 
ating with  district  judges  and  with  outside  judges,  you  are  not  oper- 
ating with  full  efficiency.  . 

Mr  Westphal.  As  a  matter  of  fact,  none  of  those  visiting  judges 
participate  in  other  functions  of  the  court.  They  do  not  participate 
in  any  en  banc  proceedings;  they  do  not  participate  m  any  council 
matters;  thev  do  not  participate  or  serve  on  any  internal  committees. 
In  short,  they  do  not  participate  as  a  full-time  circuit  judge? 
Judp-e  Kilkenny.  That  is  correct. 

Mr  ^VVESTPHAL.  In  any  event,  during  the  last  several  years,  wiien 
the  court  has  had  an  equivalent  bench  strength  of  some  18  to  20  ]udo-es, 
we  come  down  to  1974,  and  we  find  that,  even  though  that  court  has 
had  this  equivalent  bench  strength  of  up  to  20  judges,  that  court_ot  -.0 
judo-es  is  just  not  able  to  keep  up  with  the  filings,  which  m  19 < 4  in- 
creased some  16  percent  above  1973.  As  a  result.  Judge  puniwa^-,  jn 
his  testimonv  the  other  day,  told  us  that,  as  of  September  24.  19^4, 
there  were  601  cases  that  had  been  fully  briefed  but  had  not  been 
placed  upon  anv  argument  calendar  of  the  court.  Also  as  of  June  30, 
1974,  the  end  of  fiscal  vear  1974,  in  the  Nation  as  a  whole,  from  all 
the  circuits,  there  were'291  cases  which  had  been  under  consideration 
for  over  3  months.  Of  that  291,  62  of  them  were  m  the  ninth  circuit. 
Included  in  that  group  of  291  cases  there  were  some  80  cases  m  the 
Nation  as  a  whole  in  consideration  for  over  6  months,  and  19  ot 
that  80  were  in  the  ninth  circuit.  Also  in  the  Nation  as  a  whole  tliere 
were  22  cases  that  had  been  under  consideration  by  the  various  cir- 
cuit courts  for  over  9  months,  and  of  that  22,  9  of  those  cases  were  m 
the  ninth  circuit.  Similarly,  according  to  this  Administrative  Office 
exhibit  which  is  published,  I  take  it,  in  their  annual  report,  m  the 
Nation  as  a  whole  there  were  14  cases  pending  before  circuit  courts  tor 
over  1  year,  and  6  of  those  were  in  the  ninth  circuit. 

Now,  would  vou  agree  that  those  figures  paint  a  picture  ot  the 
result  of  the  difficulties  with  which  your  court  has  been  struggling 
over  the  past  several  years  in  trying  to  meet  this  virtually  over- 
whelming influx  of  cases?  .-  r^  f  ^^ 
Judge  Kilkenny.  I  believe  the  figures  are  deceptive.  Once  we  tell 
l^ehind,  as  I  say,  in  1970  I  believe  it  was— I  do  have  the  figures  some 
place,  but  I  don't  have  them  right  before  me— once  we  fell  substan- 
tiallv  behind,  when  we  should  have  had  13  judges  and  didn  t  have 
those  13  judges,  and  fell  substantially  behind,  why,  the  caselond  each 
year  has  been  increasing  without  additional  judges,  and  we  just 
haven't  been  able  to  catch  up  on  the  cases. 
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If  you  Tvould  take — I  think  there  was  some  figure  of  543,  I  believe, 
^\•llich  is  used  in  some  of  your  statistics — if  you  would  take  a  year  and 
a  half  that  we  are  behind,  and  have  been  behind  ever  since  'the  four 
judges  were  authorized,  and  then  subtract  a  year  and  a  half's  caseload 
from  the  543,  you  would  come  up  with  just  about  what  is  the  average 
caseload  in  the  United  States. 

Kow,  with  reference  to  the  cases  that  are  a  year  old,  and  the  sub- 
stantial number  which  are  almost  a  year  old.  I  tliink  that  might  happen 
through  one  or  two  judges  out  of  an  entire  group.  Even  one  judge 
jjould  be  the  main  factor  in  that  delinquenc}-.  One  judge  can  get 
involved  and  get  behind  where  he  has  two  or  three  very  difficult  cases. 
The  same  thing  can  happen  to  another  judge.  I  think  possiblv  that 
the  Administrative  Office  has  Ijetter  information  than  I  have  on  the 
12-month-old  cases.  ^Ye  know  all  judges  are  not  capable  of  the  same 
amount  of  work.  I  say  this — and  I  certainly  don't  say  it  in  an  immodest 
manner — I  have  been  on  the  court  of  appeals  for  over  5  years,  some- 
time^  in  senior  status,  and  I  have  never  had  a  case  that' hasn't  been 
disposed  of  in  less  than  3  months.  The  work  hal^its  of  a  judge  have  so 
much  to  do  with  this.  Moreover  we  might  be  unfortunate  in  the  selec- 
tion of  some  of  our  district  judges  who  have  visited  or  possilDly  one 
or  more  of  our  active  judges,  but  I  don't  think  the  court  as  a  whole 
should  be  condemned  for  the  delinquency. 

Mr.  Westphal.  There  is  no  intent  by  anyone  to  condemn  the  13 
judges  and  all  the  senior  judges  of  the  ninth  circuit,  or  any  of  the 
judges.  Xobody  is  attempting  to  condemn  them.  They  have  tried  their 
very  best  during  this  period  of  time  to  keep  up  with  this  ever- 
increasing  caseload. 

You  have  suggested  that  these  figures  that  I  mention  may  be  decep- 
tive. You  have  suggested  that  the  liacklog  has  a  direct  correlation  to 
being  a  year  and  a  half  behind  which  occurred  before  you  got  these 
positions  filled.  You  told  us  that  Judge  Hufstedler  was  appointed 
pretty  promptly  but  that  it  was  1970  before  all  four  of  those  judges 
came  on  board. 

I  would  just  call  your  attention  to  this:  accoixling  to  committee 
exhibit  A-2,  a  copy  "of  which  is  on  the  table  in  front  of  you,  as  of 
1971.  on  June  30,  the  end  of  the  fiscal  year,  there  were  1,743  cases 
pending,  and  in  this  intervening  4  years,"  during  which  time  you  had 
a  11 1 3  j  udges 

Judge  Kilkenny.  No  we  didn't,  counsel.  I  have  spoken  of  the 
vacancies.  Judge  Hamley  was  out  for  2  years,  and  he  was  ill. 

Mr.  Westphal.  Those  vacancies  were  more  than  replaced  by  the 
visiting  judges  or  assigned  judges  that  you  have  called  in. 

Judge  Kilkenny.  I  Avould  aoree  with  that. 

My.  Westphal.  In  exhibit  A-2,  running  from  1971  to  1974,  tlie 
backlog  of  the  cases  pending  has  increased  from  1,743  to  2.355,  an 
additional  823  cases.  So  I  would  suggest — — 

Judge  Kilkenny.  Of  cases  pending,  backlog? 

]Mr.  Westphal.  Yes. 

JudiTe  Kilkenny.  Backlog?  2.300  l^ncklos:? 

Mr.  Westphal.  The  committee  exhibit  shows  the  total  number  of 
cases  pending  as  of  June  30, 1974. 

Judge  Kilkenny.  Pending,  yes,  correct,  right. 
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]Mr.  AVestpiial.  Now,  of  course,  the  point  you  are  making  is  that  not 
•all  of  those  can  be  classified  as  backlog,  because  any  time  you  stop 
something  in  midstream  there  are  a  certain  number  of  cases  that  are 
in  various  stages  of  the  appellate  process.  But  nevertheless,  the  figures 
show  that  for  each  and  every  one  of  the  last  4  years  this  court,  whether 
it  be  IS  or  19  or  20  equivalent  judgeships,  has  been  unable  to  come 
any  closer  than  an  average  of  terminating  about  200  cases  less  than 
those  which  are  on  file  each  and  every  year. 

Judge  Kilkenny.  If  you  would  take  hold  of  the  additional  filings 
•during  that  period  of  time  I  still  think  my  statistical  statement  is  cor- 
rect. It  would  more  than  match  the  increase  in  the  pending  cases. 

Mr.  Westi'hal.  Judae,  I  have  the  feeling  that  as  I  ask  these  ques- 
tions, not  only  have  vou,  but  Judge  Duniv/ay  and  others,  have  seemed 
to  feel  that  we  are  trying  to  make  an  attack  upon  the  judges'  industry 
and  their  etTorts  to  keep  up  with  the  caseload.  That  isn't  it  at  all, 

Judge.  .   .        ,       .  '        rm 

Jndo-e  Kilkenny.  I  hope  that  I  am  not  giving  that  impression,  ihe 
mere  Sict  that  there  might  be  a  bit  of  Irish  blood  in  my  veins  may 
cause  me  to  raise  up  here  and  there,  but  I  have  no  intention  of  giving 

ithat  impression  at  all.  .  -,,-,■,  i       •     -i       •   -i 

Mr.  Westphal.  I  understand  that  this  so-called  delay  in  the  civil 
■cases,  to  which  you  yourself  referred,  runs  about  a  year  and  a  half. 
The  ii\ct  that  there  are  some  601  cases  that  haven't  been  calendared 
for  oral  argument  causes  the  court  itself,  when  it  finally  does  schedule 
a  case  for  oral  argument,  to  encourage  comisel  to  submit  to  the  court 
any  additional  precedents  or  controlling  cases  which  may  have  been 
lianded  down  in  the  interval  between  the  time  counsel  filed  their  last 
In-iefs  and  the  time  they  appear  for  oral  agument.  Isn't  that  evidence 
that  the  court  itself  recognizes  the  delay?    ^  _ 

Judc-e  Kilkenny.  That  didn't  apply  to  just  civil  cases.  That  was  a 
t-reneral  order  in  the  run-of-the-mill  criminal  cases,  too.  Ihe  court 
didn't  do  that  for  the  purpose  of  bringing  an  18-month  delay  up  to 
date.  It  was  a  fine  thing  to  do,  but  the  general  order  was  tor  the 
criminal  and  the  civil  calendar  both. 

:SIy  AYestpital.  I  am  not  implying  it  was  civil  only,  althouffh  1  said 
t]v?t  Even  if  it  applies  to  all  of  them,  this  more  or  less  confirms  that 
testimonv,  which  was  given  by  civil  lawyers  during  the  hearings  held 
bv  the  Hruska  commission  on  the  west  coast,  to  the  eftect  tliat  there 
is  so  much  delay  between  the  time  they  file  their  last  brief  and  the 
time  they  finally  appear  for  oral  argument  that  they  virtually  have 

to  rebrief  their  case.  ,-,.-,    ,.         •  ^^  ^■^-    i-^ 

Judge  Kilkenny.  Of  course,  I  don't  thmk  there  is  any  validity  to 
that  case,  counsel.  Even  if  it  were  normally  a  0-month  delay,  counsel 
is  not  doing  his  job  if  he  doesn't  rebrief  and  bring  it  up  to  date.       _ 

Uv  Westphal.  There  is  another  facet  of  the  present  procedures  m 
the  ninth  circuit  under  which  vou  are  forced  to  operate  m  order  to 
keep  u]^  with  this  caseload  and  that  is  this  massive  use  of  district  court 
judges  It  has  been  suggested  to  the  subcommittee  that  this  is  not  a 
practice  that  vou  should  be  encouraged  to  exercise  for  too  long  for  two 
reasons:  First,  many  of  the  district  courts  in  the  ninth  cimut  have 
caseload  problems  of  their  own.  and  their  judges'  time  could  be  better 
=:pent  working  at  home  to  reduce  their  own  caseloads  rather  than_ spent 
furnishing  time  on  assignment  to  sit  on  panels  in  the  ninth  circuit. 
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And  the  second  point  that  is  involved  is  that  the  bar  itself  seems  tO' 
have  some  feelings  against  having  a  district  court  judge  sit  on  virtually 
every  panel.  There  is  also  that  fact — that  has  been  described  to  us  by 
Judge  Duniway — that  when  a  district  court  judge  is  a  member  of  the 
panel,  wliether  he  draws  that  opinion  on  assignment  or  not,  that  dis- 
trict court  judge  is  not  quite  up  to  date  on  what  the  case  law  of  the 
ninth  circuit  is  and  that  frequently  results  in  some  2  to  1  decisions. 
Frequently  it  results  in  the  necessity  of  en  banc  cases,  because  a  panel 
has  gone  off  in  different  directions  than  some  other  panel  has.  Have  you 
any  observations  to  make  on  that  ? 

Judge  Kilkenny.  I  have. 

"With  reference  to  your  first  statement,  I  have  no  quarrel  with  that. 
District  judges  shou.ld  not  be  sitting  on  the  circuit  except  once  in  a 
while  to  acquaint  themselves  with  what  goes  on  on  the  circuit  court. 
I  know,  Mr.  Chairman  and  counsel,  that  if  we  had  enough  circuit 
judges  there  would  be  no  district  judges  sitting  on  the  nintli  circuit, 
and  that  is  the  answer.  It  is  just  the  complete  answer  to  it. 

On  the  second  point,  I  in  part  at  least  agree  with  Judge  Duniway. 
I  think  that  is  the  reason  why  district  judges  shouldn't  sit  with  regu- 
larity. If  the  other  two  members  of  the  panel  are  in  favor  of  revei'sino-  a 
district  judge,  there  may  be  a  reticence  on  the  part  of  the  sitting  dis- 
trict judge  to  go  along. 

Mr.  Westphal.  Thev  are  only  human  like  the  rest  of  us. 

Judge  Kilkenny.  Well,  after  all,  they  have  their  district  judges 
association,  and  have  many  other  contacts.  A  visiting  judge  on  a  case 
wouldn't  be  from  the  same  court,  because  we  try  to  avoid  that.  We  do 
avoid  that.  Still,  he  certainly  is  acquainted  with  his  fellow  judges.  He 
is  acquainted  with  them.  He  is  acquainted  with  the  district  court  prob- 
lems. That  does  ha])pen,  but  I  don't  think  that  it  liappens  too  often, 
because  generally  there  is  agreement  on  the  panel.  Once  in  a  while, 
however,  a  district  judge  has  been  quite  reluctant  to  go  along  with  the 
majority. 

I  am  not  recommending  against  the  occasional  use  of  district  jud<ies 
at  the  circuit  court  level.  I  am  just  sajdng  it  is  an  emergency  measure. 
If  we  hadn't  used  them,  I  think  you  can  imagine  what  condition  the 
ninth  circuit  would  be  in  at  the  present  time. 

Mr.  Westphal.  kSo  I  take  it  we  are  in  substantial  agreement  that  the 
problem — whatever  dimensions  j^ou  place  upon  that  problem — can  be 
solved  only  by  finding  a  way  to  employ  more  circuit  judge  power  to 
the  caseload  of  the  ninth  circuit  ? 

Judge  Kilkenny.  I  would  put  it  this  way :  the  simple  way  of  stating- 
it  is  that  we  need  more  judges,  period.  Now,  the  question  is  can  we 
properly  employ  the  power  of  the  judges  on  an  18-  or  21 -man  court  \ 
I  guess  that  that  is  what  the  committee  must  decide.  Personally,  I 
believe  we  can  do  it. 

JNIr.  Westphal.  Very  good. 

So  now  what  we  are  down  to  is  the  fact  that,  as  a  means  of  employing 
a  sufficient  amount  of  judge  power  to  the  resolution  of  this  pi'obleni. 
we  have  before  us  two  principle  proposals.  I  understand  that  wlion  Mr. 
Petrie  testifies  we  may  have  many  more  proposals,  but  as  of  this  time 
we  have  two  principle  proposed  solutions.  One  is  a  solution.  ])i'oposed 
by  the  so-called  Hruska  commission,  which  would  place  the  southern 
and  central  districts  of  California,  Arizona,  and  Nevada  into  a  new 
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ion,  rnriiit  and  the  balnnce  of  the  present  ninth  ciicnit  -nould  retain 
thfdeSalion  ninth  circuit  bnt  in  eflect  it  would  be  a  new  ninth 


circuit 


The  other  alternatiTe  is  one  that  you  suggested  to  the  committee  1^^^^^ 
iu  voiu  statement,  which  is  that  the  existing  nintli  circu  t  be  dn  ided 

Yoiiv  northern  divis  on  would  have  the  btate  ot  iNevacla  incuiueu  m 
?t  plus  alithe  other  remaining  districts  of  the  present  ninth  circuit. 

M^M^Tso^hat  basically,  as  far  as  geography  is  concerned, 
theo^'ilY  difference  in  your  aligmiient  and  the  recommendation  ot  the 
Srul-^commis'on  is  lith  respect  to  where  the  State  ot  Nevada  would 

be  placed  ? 

Judoe  Kilkenny.  That  is  correct. 

?^uX1^^Ska  commission  proposal  this. twelfth  circuit 
woukThae  according  to  197-i  filings,  a  total  incomino-  caseload  of 
r?l5  cases  Under  yo5r  proposal  it  would  have  a  caseload  of  1.41. 
X'^ttn  Tccordhi-  to  the  1974  filings,  the  balance  of  the  circuit,  orwhat 
^o?i^f efto  a  l^northern  division-and  what  the  Hruska  eommission 
rpfers  to  as  a  new  ninth  circuit-would  have  total  filing  of  l,loO  and 
vours  won  d  ha^^^  1.278.  Your  suggested  alignment  comes  closer  by 
ll^ufe^rcliSing  Nevada's  128  filings  to  some  numerical  equality 
than  does  the  Hruska  commission  proposal  i 

MrH^™T  SpISing  again  in  that  frame  of  reference,  which 
is  TOooranhlc  and  attempting  to  equalize  the  case  oad,  your  suggestion 
4^dTmore  closely  equalize  the  caseload  by  making  a  different  place- 
ment of  Nevada  in  the  scheme  of  things  I 

Tiido-eKiLKENNT.  That  is  correct.  i  •    ii    i  n  • 

M,  mswHTi,  One  of  the  things  that  you  also  suggest  is  that  tins 
no^-  hem  Son  would  sit  in  Portland,  Seattle,  Honolulu,  and  San 
F^ancisco^ls  far  as  the  northern  Nevada  litigants  and  !awve,|wo 

'=  in  ^n  nven  adiicelit  to  the  northern  part  of  the  State  ot  (  alitoii..!. 

:  coiiiemel  theTwoiild  be  arguing  their  appeals  in  the  same  place 


are  m 
ar 


thev  alwavs  had  argued  them  ? 

tnfl  o-p  tvTLKENNT.  That  is  right.  , , 

Mr  We^tphal.  But  lawvers'f rom  the  southern  part  of  Nevada  would 

then  -o  to  sSr  Francisco  rather  than  Los  Angeles,  under  your  pro- 


I? 


posal'- 

Judge  Kilkenny.  Eight.  i      i       j  ^.^  u^  i.oovrl  hv  q 

Mr  Westphal.  Unless  their  case  was  calendared  to  be  heaid  b}  a 
panel  which  was  sitting  at  Portland  or  Seattle  ? 

Judge  Kilkenny.  Which  seldom  would  happen. 

Mr  Westphal.  All  right.  ,. 

Moving  Si  now  to  other  areas  of  difference  between  your  suggestion 
and  the  Hruska  commission  proposal,  your  suggestion  is  that  the  t^^^3 
d^v  siins   the  northern  and  southern  divisions  of  the  nm  h  circuit 
Wd  continue  to  have  a  chief  judge  presiding  as  the  only  chief  judge 
over  both  the  northern  and  southern  divisions. 

Judge  Kilkenny.  Correct. 
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inr^lp  ]If  .T^'t'^'  Whereas,  the  Hniska  proposal  would  have  a  chief 
judge  for  the  twelfth  circuit  and  a  chief  judge  for  the  new  ninth 

Cll  cult  s 

Judge  RiLKENNT.  That  is  correct. 

Mr.  Westphal.  I  assume  that  the  incumbent  chief  iudo-e  of  the 
ninth  circuit,  by  virtue  of  his  seniority,  would  be  the  chief'iudge  of 
what  the  Hruska  commission  calls  the  twelfth  circuit,  as  well  as  by 
virtue  of  his  being  a  resident  of  the  twelfth  circuit  2  ^ 

coun^ef  ^^''''^''''^'  frankly.  I  just  wouldn't  hazard  a  guess  on  that, 

Mr.  Westphal  What  you  are  saying  is  that,  in  the  event  you  reo-ard 

J^JSfthdrlntr         ''"  ^'"'^'  ^''  "^'^^^  ^''^'''^  ^'''^^'  «f  t^^  -"- 
Judge  KiLKEN^^Y.  He  may  be. 
Mr  Westphal.  You  would  also  have  a  division  chief  iudge,  who 

FedirJ'^/if  r'  '''•"    -'^"1  ^■"^•^^"  ^^^^^"^^  «^^  contemplation  of  the 
Fedeal_  statutes  assignmg  duties  and  autliority  to  a  chief  judge,  but 

i    W  o^^^'T  -f  ■V}^§•^^y«}^ld  be  more  or  less' an  effective^Dresidin  ' 
] udge  or  administrative  chief  j udge  ?  * 

Judge  Kilkenny.  I  would  saf  that  is  correct.  Of  cour=^e  the  Toti 
^"fsl-S  '  Ch' '^r^'  haven't  leached  that  pointTtlS  prSpoSl 
to^se  fl  n};;  1  CongTess  would  probably  leave  it  to  the  circuit 

to  set  that  up  by  rule  or  the  Congress  itself  could  pass  the  legislation 
which  would  define  the  duties  of  the  chiefs  within  the  divisions 

.Ji.  Westphal.  Really,  then,  on  that  particular  point,  the  difference 
between  what  you  suggest  to  the  subcommittee  and  what  Senalo? 
feline!  liZ:^'''T'^  }'^%'-W'^'^  ""''^  recommended  is  only  a  dif- 
sStute  shonM  L*^'"  '^''^  ^'"'^^^  authority  specified  by  the  Federal 
statute  should  be  exercised  over  these  two  ffeooraphical  groui^s? 

\vihF,  ^^'^^^^7^-  Essentially,  I  think  that  is  correct,  counsel. 

A^    w^''^'''^  ^^-fP  th^,"§-ht  to  it,  I  would  say  that  is  correct, 
bit  difflrnT''^''^'  ^T'-  ^^1?  ^r^^^  Commission's  proposal  is  a  little 
fiL  x^f^Lf ''^■'''?/'''^"•^/•^'T  ^""'"'^  ^""'^  ^  little  bit  different 
h\.^r  ^^I  """^^^"^  "^^^'^^  ^^^^S"^  question  is  concerned.  Where  you 

cTs  on  b?.?^''''^'!  "'"'"'*•''  '^  ^^'''^  ^^^^^^^  ^^  ^  ^«^fli^t  between  a^di^ 
c  sion  m  the  ninth  circuit  and  one  in  the  twelfth  circuit  on  a  point 

of  t)i7fn^f^Ykf''f  ""^''^/^^  T"^'^  ^^  '^''''^'^^'^  by  the  Supreme  Court 
ot  the  IJnit€d  States  ]ust  as  they  would  resolve  a  conflict  between  the 

Zli^X  T]  '^'i'-^^^'  'r^^i^  '^  ^^'^y  recognized  it  as  a  con- 
nict  whicn  needed  resolving  today  ? 

Judge^KiLKENNY.  That  is  right. 

,,^.lt}7^ir^^^'  -^''^  '"''l®i'  ^^'^^"^  proposal,  where  you  would  not  de- 
r  ?i?«  '  T  ""^  ''5'V.'*'  ^^^  ^^^^1^1  denominate  them  as  separate 

clnisions  with  essentially  the  same  geographical  lines,  you  would 

cfdn^  T^  '^•'^''*.  ^'^^"T  ^^'^  ^i^i^i^^^^  by  a  special  en  banc  pro- 
•cedure  of  having  four  judges  from  the  northern  division  sit  with 
icur  judges  ot  the  southern  division,  and  this  chief  judge  would 
join  them  to  be  a  ninth  member  of  this  en  banc  panel « 

Juclge  Kilkenny.  That  is  correct. 
+1.?/'^'  ^^^^™al.  So  that  in  effect  your  suggestion  is  that  we  use 
tins  tour  plus  four  plus  one  en  banc  procedure  as  a  means  of  recon- 
ciling any  mtracircuit  conflicts  that  might  arise. 

Judg-e  Kilkenny.  Correct. 
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]\Ir.  Westphal.  But  at  the  present  time,  and  for  the  last  several 
years,  the  ninth  circuit  has  had  this  same  nmnber  of  judges,  about  19 
or  20.  They  have  also  developed  intracircuit  conflicts  between  three 
judge  panels,  and  we  have  received  testimony,  Judge,  that  there  has 
been  some  difficulty  in  composing  an  en  banc  panel  of  13  judges  in 
order  to  resolve  those  intracircuit  conflicts.  "V\niy  is  it  that  you  tliink 
your  new  concept  of  northern  and  southern  divisions,  employing  a 
four  plus  four  plus  one  formula,  could  more  readily  resolve  these  in- 
tracircuit conflicts  than  the  existing  circuit  has  over  the  last  3  or  4 
years  ? 

Judge  Kilkenny.  Well,  for  one  thing,  you  only  have  the  9  judges 
with  whom  j^ou  must  deal,  rather  than  the  13  active  judges.  I  might 
say  there  have  only  been  13  active  judges  for  a  few  months  during 
1970  and  since  Judge  Sneed  was  appointed  in  1973.  But,  in  any  event, 
there  has  been  difficulty  finding  space  for  13  judges  at  times.  The 
chief  generally  places  en  banc  hearings  for  the  court  and  council 
meeting-s  on  the  calendar  for  San  Francisco  on  the  Wednesday  of 
the  week  in  which  the  court  meets  there.  Sometimes  a  judge  who  is 
not  sitting  during  that  particular  week  mnj  have  to  make  a  special 
trip.  They  have  had  some  problems  getting  all  13  judges  together,  but 
with  nine  judges  you  wouldn't  have  that  problem.  At  least  you  would 
have  no  more  problem  there  than  you  would  with  nine  judges  on  any 
other  circuit  similar  to  the  nintli  circuit  where  they  are  located  in 
vaiious  quarters. 

]Mr.  Westphal.  I  have  one  other  point  that  I  would  like  to  clear 
up,  Judge. 

In  your  prepared  statement,  regarding  your  proposed  realignment 
into  northern  and  southern  divisions  j^ou  state  that  the  first  chief 
judge  could  be  appointed  by  carr3'over  from  the  present  circuit,  with 
tenure  as  provided  by  law,  ''his  successor  to  be  selected  by  the  Chief 
Justice  from  the  active  judges  of  both  divisions,  the  vacancy  to  be 
filled  by  the  President."  1  take  it  you  refer  to  the  Chief  Justice  of  the 
United  States. 

For  what  reason  do  you  suggest  that  a  chief  judge  be  designated 
by  the  Chief  Justice  of  the  United  States  and  appointed  by  the  Presi- 
dent, rather  than  having  the  chief  judge  position  filled  as  it  normally 
is  now  ? 

Judge  Kilkenny.  Well,  it  is  a  personal  viewpoint,  counsel.  I  would 
prefer  to  see  the  Chief  Justice  of  the  United  States  appoint,  from  the 
members  of  the  circuit,  the  chief  judge  who  would  preside  over  both 
divisions.  ]My  reason  for  it,  and  I  think  that  it  is  a  good  reason,  is  that 
some  judges  in  that  circuit  would  be  much  better  qualified  to  serve 
as  a  chief  than  an  at-large  appointment  by  the  President  of  the  United 
States  where  the  chief  judge  wouldn't  necessarily  have  to  be  from  the 
ninth  circuit  at  all. 

Mr.  Westphal.  I  see. 

Under  the  existing  system  the  chief  judge  goes  by  appointment  of 
seniority  among  the  active  judges. 

Judge  Kilkenny.  Correct. 

Mr.  Westphal.  There  have  been  people,  in  years  past,  who  have 
suggested  that  that  should  not  be  the  fact,  because,  in  truth  and  in 
fact,  there  are  some  judges  on  any  circuit  who  are  better  qualified  to 
be  the  administrative  and  operating  head  and  chief  judge  of  a  circuit 
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rather  than  he  who  just  happens  to  come  along  by  the  process  of 
seniority.  So  what  your  suggestion  does  is,  in  effect,  recognize  what 
some  people  have  said  for  a  number  of  years  ? 

Judge  Kilkenny.  There  would  be  something  to  that,  yes. 

Mr.  Westphal.  I  thank  you,  Judge.  I  think  that  this  dialog  has 
helped  us  to  sharpen  the  difference  that  may  exist  between  the  PIruska 
Commission  and  your  position. 

I  have  one  f  urtlier  question. 

You  said  at  the  outset  that  you  and  Chief  Judge  Chambers  don't 
necessarily  agree  on  everything  that  you  are  presenting  to  the  subcom- 
mittee today,  but  it  has  been  my  understanding  that  what  you  have 
presented  as  a  geographical  plan  and  division  nomenclature  is  basi- 
cally something  that  Judge  Chambers  adheres  to. 

Judge  Kilkenny.  I  believe  you  can  say  that,  although  I  would  pre- 
fer to  use  Judge  Chamber's  language,  wliich  he  employed  in  his  letter 
to  you,  Mr.  Westphal.  I  belie\  e  that  I  reflect  some  of  his  views,  and  I 
would  preier  to  leave  it  that  way. 

Mr.  Westphal.  All  right.  Thank  you.  Judge  Kilkenny. 

Mr.  Chairman,  that  is  all. 

Senator  Burdick.  You  recommendation  is  to  set  up  divisions  instead 
of  circuits^ 

Judge  Kilkenny.  Well,  all  I  can  say,  I  had  suggested  divisions  in 
the  circuit  long  before  the  Hruska  Commission  started  splitting  the 
■circuit. 

Senator  Burdick.  It  seems  to  me  your  divisions  may  be  more 
clumsy  in  one  respect;  in  the  circuit  system  you  have  one  chief  judge, 
but  in  your  division  system  you  have  two  chief  judges,  two  straw 
bof-ses. 

Judge  Kilkenny.  You  could  describe  it  that  way.  You  could  use 
that  nomenclature.  If  you  have  divisions,  I  believe  that  you  must  have 
an  overall  chief.  When  you  create  divisions  along  lines  as  suggested  by 
the  American  Bar  Foundation,  where  they  may  be  on  different  types 
of  law,  such  as  criminal  law,  handled  by  one  division  or  the  other,  I 
think  you  must  have  someone  that  you  will  call  chief  of  that  division. 
I  think  it  would  be  a  necessary  thing  on  this  divisional  set  up  that  has 
been  proposed,  too.  I  believe  it  is  certainly  worthy  of  consideration, 
gentlemen. 

Senator  Burdick.  Judge  Kilkenny,  let  me  thank  you  once  again 
for  coming  to  Washington  today  and  for  your  very  helpful  contribu- 
tion. 

Judge  Kilkenny.  Thank  you  for  giving  me  the  privilege  of  appear- 
ing before  you. 

[Editor's  Note  :  Following  his  testimony.  Judge  Kilkenny  sent 
the  following  letter  and  supplement  to  his  testimony  to  the  sub- 
committee :] 

John  F.  Kilkenny,  Senior  Circuit  .Titdge, 

U.S.  Court  of  Appeals.  Ninth  Circuit. 

Portland,  Greg.,  October  7,  197.'/. 
Mr.  William  H.  Westphal. 

Chief  Counsel,  Subeonimittee  on  Improvements  in   Judicial  Machinery,   Dirk- 
sen   Office  Building,    Washington,   B.C. 

Dear  Mr.  Westphal:  I  attach  original  and  necessary  copies  of  a  Supplement 
to  my  Oral  Testimony.  Hopefully,  there  will  be  no  objection  to  the  filing  of 
this  material. 

Sincerely., 

John  F.  Kilkenny. 
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SUPPLEXfENT   TO   OkAL   TESTIMONY   OF   JuDGE    JOHN    F.    KILKENNY 

I  neglected  to  meutiou  that  when  we  fell  bebind  in  the  critical  years  of  fiscal 
•71  "T'J  and  '73,  that  the  Ninth  Circuit  Senior  Judges  were  doing  substantial 
out-of-circuit  work  in  exchange  for  the  sittings  in  the  Ninth  by  outside  circuit 
ind"-es  These  assignments,  of  course,  are  directed  by  the  Chief  Justice.  For 
example,  since  taking  Senior  Status,  I  have  served  in  the  First,  the  Second. 
the  Seventh  and  the  Tenth  Circuits,  and  will  again  serve  in  the  Seventh  the 
latter  part  of  this  month.  Likewise,  Senior  Judges  Barnes  and  Haiuley  have 
occasionally  sat  in  outside  circuits.  Cousideralde  of  Senior  Judge  Carters  time 
is  consumed   with   his   work   on  the   Emergency   Court   of  Appeals. 

'  \lthough  the  termination  of  2.500  cases  in  fiscal  "74  might  indicate  to  the 
■contrary  I  have  no  doubt  that  the  substantial  use  of  District  Judges  cuts 
down  oil'  the  overall  efficiency  of  the  court.  (Jiven  the  same  number  of  circuit 
iud<-e^  in  the  critical  vears  that  we  had  of  district  judges,  I  am  convinced  that 
tiie  civil  backlog  would  now  be  close  to  normal.  This  again  points  to  the 
Ti'iallin"-  need  for  five  or  more  additional   circuit  judgeships  in   the-Ninth. 

i  failed  to  mention  that  the  brilliant  showing  of  the  Fifth  in  keeping  its 
calendar  current  might  well  be  due.  at  least  in  substantial  part,  to  the  15  addi- 
tional law  clerks  and  the  substantial  secretarial  assistance  received  by  reason 
.,f  the  six^cial  Congressional  legislation  some  two  or  three  years  ago.  Needless 
to  say  1  am  not  condemning,  but.  on  the  other  hand,  commending  the  Fifth  for 
its  -know-how"  in  securing  this  financial  grant.  We  did  not  put  it  all  together 
-until  this  year  and  now  have  legislation  pending,  with  Judicial  Coiifereuce 
approval,  wliich  would  place  us  on  an  almost  equal  footing  with  the  litth. 

The  fact  that  a  majority  of  the  judges  in  the  Fifth  may  have  voted  to  limit 
to  in  the  judgeships  in  their  circuit  is  beside  the  point.  Opposing  that  is  the 
action  of  the  Ninth  in  voting  for  five  additional  judges  some  two  or  three  years 
ago  The  onlv  available  proof  is  that  a  court  in  excess  of  15  judges  is  a  manage- 
ai.le  court  We  need  only  take  a  look  at  the  performance  of  the  Fitth  with  its  out- 
side and  senior  judges  and  the  performance  of  the  Ninth  with  its  outside, 
senior  and  district  judges  during  the  past  two  or  three  fiscal  years,  riiese 
performances  demonstrate  that  courts  of  IS  to  21  judges  are  manageable, 
«ven  under  adverse  circumstances.  ^  •  ,  ^-       t<-   -c   +1.^ 

\nother  advantage  of  the  division  proposal  over  an  outright  split  is  the 
fMi-mer's  political  feasibility.  With  the  outright  opposition  of  the  California 
State  Bar,  and  the  Bars  of  the  Cities  of  San  Diego,  Los  Angeles  and  San  Fran- 
cisco. I  would  predict  that  the  proposed  split  of  California  is  a  dream  for  the 

"^'■on°fhe'^uestion  of  a  "coUegial  court",  at  the  October  2nd  hearing  it  was 
again  suggested  that  the  outside  judges  wasted  considerable  time  in  g^mg  to  and 
irom  San  Francisco,  Los  Angeles,  Portland  or  Seattle.  I  neglected  to  say  that 
wUe  working  in  skn  Francisco  or  Los  Angeles,  the  outside  Dudges  have  the 
Services  of  staff  secretaries  and,  time  afer  time,  dictate  orders,  memoranda,  or 
oft  in  es  opinions  in  disposition  of  the  cases  they  have  under  consideration 
Bevond  that  the  judges  are  in  constant  contact  with  their  home  secretaries 
-.ml  each  dav  resp.  nd  to  all  incoming  mail,  in  addition  to  dictating  memoranda, 
r-insnitting  finalized  opinions,  letters  and  other  materials  which  the  home  secre- 
larrias  pfepared  during  the  judge's  absence.  I  repeat,  the  time  lost  in  air 
mlltTnd  in  reaching  or  returning  from  the  judges  destination  is  minimal. 

\ddi  i  n  1  V    I  have  known  of  ill  feeling  developing  between  judges  serving 

when'-ml  as  dJol-iptive  of  the  activities,  or  judicial  performance,  ot  the  judges 

of  the  Ninth. 

Dated  :  October  7, 1974. 

SeiKitor  BuRDiCK.  Our  next  witness  is  :\rr.  Bernard  Petrie,  of  tlie 
San  Francisco  Bar  Association,  San  Francisco. 

Welcome  to  the  committee,  Mr.  Petrie.  ^  on  may  proceed  in  any 
manner  yon  wish. 
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STATEMENT  OE  BEKNARD  PETRIE,  SAN  FRANCISCO  BAR 
ASSOCIATION,  SAN  ERANCISCO,  CALIF. 

Mr.  Petrie.  Mr.  Chairman,  Mr.  Westphal,  my  name  is  Bernard 
Petrie.  I  am  a  San  Francisco  lawyer  and  spokesman  for  tiie  Bar 
Association  of  San  Francisco. 

We  appreciate  very  much,  Mr.  Chairman,  this  chance  to  present 
our  views. 

The  Bar  Association  of  San  Francisco  lias  about  4,400  members 
and  is  102  years  old.  I  served  as  chairman  of  a  special  commivtee  of 
the  association  to  review  the  re])ort  of  the  Commission  on  Eevision 
of  the  Federal  Court  Appellate  System.  Our  committee  lias  10  mem- 
bers with  diverse  and  substantial  Federal  trial  and  appellate  expe- 
rience. With  your  permission,  Mr.  Chairman,  I  would  like  to  file  a 
copy  of  our  report.  I  have  supplied  several  copies  to  the  committee.. 

Senator  Burdtck.  If  will  be  received. 

[Committee  insert.] 


299 

REPORT 

of  the 

SPECIAL  COMMITTEE  OF  THE  BAR  ASSOCIATION  OF  SAN  FRANCISCO 

TO  REVIEW  REPORT  OF  THE  COMMISSION  ON  REVISION  OF  THE 

FEDERA  L  COURT  APPELLATE  SYSTEM 

July  15,  1974 

Approved  by  the  Board  of  Directors 

of  the 

BAR  ASSOCIATION  OF  SAN  FRANCISCO 

July  24,  1974 


Committee  Members 

Bernard  Petrie,  Chairman 
Jerome  I.  Braun 
Frederick  P.  Furth 
John  T.  Hansen 
James  F.  Hewitt 
Charles  A.  Legge 
Matthew  P.  Mitchell 
David  C.  Moon 
CecU  F.  Poole 
Noble  K.  Gregory 

Dissenting 

Noble  K.  Gregory' 


43-476    O  -  75  -  20 


300 


7/15/74 


Report  to  the  Board  of  Directors  of  The  Bar  Association  of  San  Francisco  by  its  Special 
Committee  to  Study  the  Recommendation  of  the  Commission  on  Revision  of  the  Federal  Court  Appel- 
late System  for  a  Change  in  the  Boundaries  of  the  Ninth  Judicial  Circuit. 

BACKGROUND 

In  1972  the  Ninety-Second  Congress  by  Public  Law  No.  489  created  the  Commission  on 
Revision  of  the  Federal  Court  Appellate  System  (the  Commission).  The  Congress  directed  the  Commission 
to  study  first  "the  present  division  of  the  United  States  into  the  several  judicial  circuits"  and  to  recommend 
•clianges  in  the  geographical  boundaries  of  the  circuits  as  may  be  most  appropriate  for  the  expeditious  and 
effective  disposition  of  judicial  business".  Sixteen  members*  formed  the  Commission,  appointed  four  each 
bv  the  President,  Chief  Justice,  Senate  and  House  of  Representatives.  The  Commission  held  bearings  in 
nianv  cities  and  submitted  its  report  on  December  18,  1973. 

The  increasing  caseload  in  the  circuit  courts  of  appeal  prompted  the  study.  The  Commission 
focused  on  the  circuits  with  the  greatest  caseloads  and  the  most  judges,  the  Fifth  and  the  Ninth.  The  report 
recommends  a  division  of  each  of  these  circuits  into  two  new  circuits.  The  present  Ninth  Circuit  would  be 
divided  into  a  new  Ninth  Circuit  consisting  of  the  Northern  and  Eastern  Districts  of  California  and  the 
states  of  Alaska,  Washington,  Oregon,  Idaho,  Montana  and  Hawaii,  and  Guam,  and  a  new  Twelfth  Circuit 
consisting  of  the  Southern  and  Central  Districts  of  California  and  Arizona  and  Nevada. 

Senator  Burdick,  a  member  of  the  Commission,  introduced  bills  on  February  7,  1974 
(S. 2988-91)  to  carry  out  the  Commission's  recommendations.  The  bills  were  referred  to  the  Committee  on 
tiie  Judiciary.  It  is  expected  that  hearings  will  be  held  in  the  late  summer  or  fall.  Subcommittees  on  Improve- 
ments of  Judicial  Machinery  (chaired  by  Senator  Burdick)  and  Representation  of  Citizens  Interests  (chaired 
by  Senator  Tunney)  as  well  as  the  Executive  Director  of  the  Commission,  Professor  A.  Leo  Levin,  have  asked 
for  the  views  of  The  Bar  Association  of  the  City  of  San  Francisco. 

This  Special  Committee  (the  Committee)  was  appointed  on  February  13,  1974,  and  has  had 
several  meetings.  It  has  reviewed  the  statements  filed  with  the  Commission  and  digests  of  testimony  before 
the  Commission  by  judges  and  lawyers  from  the  Ninth  Circuit  as  well  as  other  materials,  including  certain 
statistical  material  on  filings  in  the  Ninth  Circuit  and  its  districts  courts  and  a  Statement  of  the  State  Bar  of 
California  to  the  Commission  dated  December  5,  1973. 

The  Committee  deems  the  recommended  division  of  the  Ninth  Circuit  to  be  premature  and. 
in  any  event,  a  partial  solution.  If  the  Ninth  Circuit  is  divided,  California  need  not  and  should  not  be  split. 


»  Senators:  Quentin  N.  Burdick,  Edward  J.  Gurney,  Roman  L.  Hruska.  John  L.  McClellan:  Congressmen: 
Jack  Brooks,  Walter  Flowers,  Edward  Hutchinson,  Charles  E.  Wiggins:  Honorable  Emanuel  Celler:  Dean 
Roger  C.  Cramton;  Francis  R.  Kirkham,  Esq.;  Judge  Alfred  T.  Sulmonetti;  Judge  J.  Edward  Lumbard: 
Judge  Roger  Robb;  Bernard  G.  Segal,  Esq.;  Professor  Herbert  Wechsler. 
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DISCUSSION 

Tliis  is  a  time  of  ferment  of  ideas  to  o;rapple  with  increasing  federal  appellate  caseloads.* 
Proposals  such  as  that  for  a  National  Court  of  Appeals  with  divisions  are  being  studied.  The  Comniiltee 
notes  that  the  Commission  itself  is  engaged  now  in  the  second  phase  of  its  work  to  study  the  simcture 
and  internal  procedures  of  the  federal  appeal  system  and  to  recommend  such  changes  "as  may  he  appro- 
priate for  the  expeditious  and  effective  dispo.sition  of  the  caseload  of  the  Federal  Courts  of  ,\ppcal  con- 
sistent with  fundamental  concepts  of  due  process  and  fairness".   The  Committee  feels  thai  there  are 
numerous  ways  to  tackle  the  problem  now  faced  by  the  larger  circuits.  .Appended  hereto  is  a  list  of  some 
of  the  matters  we  believe  the  Commission  could  consider  profitably.  The  Ninth  Circuit  already  is  being 
innovative  in  some  of  these  areas. 

The  Committee  is  mindful  that  the  increasing  filings  in  the  Ninth  Circuit  have  resulted  in 
insufficient  time  for  judicial  reflection  and  consistency,  a  much  longer  wait  than  desirable  in  civil  cases, 
more  per  curiam  orders,  fewer  en  banc  hearings,  elimination  of  oral  argument  in  some  cases  and  a  large 
backlog.  The  Committee  unhesitatingly  and  unanimously  joins  with  the  Commission  in  finding  thai  the 
need  for  reform  is  pressing.  What  concerns  the  Committee  is  that  circuit  division  very  well  may  turn  out 
to  be  a  fleeting  solution  that  will  divert  efforts  away  from  the  real  task  of  overhauling  and  honing  the 
federal  appellate  system.  Also,  with  circuit  division  a  desirable  regionalism  will  suffer.  Some  tradition  will 
be  lost.  Some  confusion  will  ensue  as  a  new  circuit  strikes  out  on  its  own.  The  Supreme  Court  will  be 
burdened  further.  ,AJ1  of  these  drawbacks  become  more  serious  if  circuit  division  entails  splitting 
California,  and  that  act  involves  its  own  disadvantages,  which  are  noted  below. 

An  analysis  of  case  filings  in  the  Ninth  Circuit  to  which  we  turn  in  the  next  section  indicates 
that  the  proposed  division  would  be  premature  now  and  probably  would  create  a  workload  imbalance. 

The  Committee  views  the  present  large  backlog  in  the  Ninth  Circuit  as  an  urgent  problem,  but 
regards  it  as  separate  from  the  problem  of  heavy,  current  filings,  and  believes  it  could  be  reduced  promptly 
by  ad  hoc  panels  of  additional  judges. 

The  Committee  endorses  the  request  for  at  least  two  more  judges  at  once.  Additional 
appellate  judges  will  be  needed  whether  or  not  the  circuit  is  split.  The  Committee  also  endorses  Judge 
Jolu)  F.  Kilkenny's  plan  to  utilize  two  divisions  within  the  present  Ninth  Circuit  as  preferable  to  splitting 
the  Circuit  now. 

The  Committee  prefers  that  "enbanc  executive  committees"  (envisaged  by  such  plan  lo 
consist  of  several  fewer  judges  than  the  entire  court)  be  selected  by  rotation  rather  than  seniority.  An 
opportunity  to  lest  out  this  promising  plan  of  Judge  John  Kilkenny  may  be  lost  if  the  circuit  is  to  befome 
two  circuits. 


THE  SIZE,  SHAPE,  AND  RATE  OF  GROWTH  OF  THE  NINTH  CIRCUIT  CASELOAD. 

Underlying  all  of  the  suggestions  for  the  division  of  the  Ninth  Circuit  (or  for  its  reorganization 
into  two  divisions)  are  general  conceptions  of  the  unwieldiness  of  the  Ninth  Circuit  and  assumptions  aboul 
the  rates  of  growth  of  the  Ninth  Circuit's  business.  Those  assumptions  and  conceptions  can  be  summarized 
as  follows: 


*  It  is  also  a  time  to  grapple  with  the  appellate  caseload  in  California,  where  a  division  of  the  State  into 
two  court  systems  is  not  even  theoretically  possible.  In  consequence  of  this  limitation,  the  recent  study 
of  the  National  Center  for  State  Courts  (to  be  published  iii  early  fall)  focuses  exclusively  on  administra- 
tive reforms,  an  alternative  the  Committee  believes  should  be  exhausted  in  the  case  of  the  Ninth  Circuit. 
See  text  below. 
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1.  The  Ninth  Circuit  caseload  is  large  in  absolute  terms  and  on  a  per-judge  basis; 

2.  The  caseload  of  the  Ninth  Circuit  is  growing  rapidly; 

3.  The  Ninth  Circuit's  performance  has  deteriorated  under  the  weight  of  its  caseload: 
aiui 

4.  The  distribution  of  the  caseload  throughout  the  Ninth  Circuit  can  be  determined 

on  the  basis  of  statistics  on  numbers  of  appeals  filed  from  the  various  districts  within  the  Ninth  Circuit. 

In  an  attempt  to  examine  some  of  these  assumptions  (and  particularly  assumptions  2-4)  the 
Committee  commissioned  one  of  its  members,  Matthew  P.  Mitchell,  to  examine  available  published  statistics 
in  an  attempt  to  determine  whether  the  assumptions  are  valid,  and  if  not,  the  nature  and  consequences  of 
modified  assumptions  supported  by  the  statistical  material  examined. 

Mr.  Mitchell's  report  is  attached  to  the  original  hereof  as  appendix.  It  consists  of  a  number  of 
tables,  together  with  separate  text  material  describing  and  analyzing  those  tables. 

The  conclusion  of  Mr.  Mitchell's  study  can  be  summarized  as  follows: 

A.      GROWTH  OF  CASELOAD 

The  large  absolute  number  of  cases  which  the  Ninth  Circuit  has  handled  in  recent  years, 
and  the  large  number  of  cases  per  judge,  cannot  be  doubted.  However,  at  least  three  factors  which  have 
contributed  to  a  very  rapid  growth  of  caseload  in  the  '60's  suggest  that,  while  the  growth  has  been  real, 
the  apparent  rate  of  growth  of  the  Ninth  Circuit's  caseload  has  greatly  exceeded  its  long  term  trend.  Verv 
recent  statistics  for  early  1974  show  that  the  Ninth  Circuit's  new  caseload  may  actually  be  leveling.  Filings 
for  the  first  five  months  of  1974  totaled  1.046  as  against  1,037  for  the  comparable  period  of  1973.  The 
Court  terminated  1,091  eases  for  the  first  five  months  of  1974  compared  with  965  terminations  for  the 
same  period  in  1973.  While  this  phenonmenon  is  likely  to  be  temporary,  there  are  reasons  to  believe  that 
a  "plateau"  in  new  case  filings  has  been  reached  and  that  it  will  slope  gently  upward  for  the  foreseeable 
future. 

The  factors  supporting  this  hypothesis  include  a  very  noticeable  slackening  in  the  rate  of 
growth  of  the  population  at  large  in  the  geographic  area  comprising  the  Ninth  Circuit.  While  the  Ninth 
Circuit  has  not  yet  achieved  zero  population  growth,  its  population  is  now  growing  at  a  rate  of  less  than 
1-1/2%  per  year  -  far  less  rapidly  than  it  grew  in  the  '40's,  '50's  and  '60's. 

Two  changes  in  procedural  rules  occurred  during  the  '60's  which  mav  have  substantially  in- 
creased the  propensity  for  losing  litigants  to  appeal.  First  of  these  was  the  passage  of  the  Criminal  Justice 
.Act  of  1964  providing  for  the  compensation  of  attorneys  appointed  to  represent  indigent  defendants.  The 
statistics  strongly  suggest  that  this  change  in  the  law  has  substantially  increased  both  the  number  of  crim- 
inal cases  tried  at  the  district  court  level  and  the  number  of  criminal  cases  appealed  to  circuit  courts  in  the 
United  States.  This  phenomenon  is  nationwide. 

In  addition,  "barriers  to  entry"  have  been  reduced  by  changes  in  the  Ninth  Circuit  rules  (in 
part  through  the  Federal  Rules  of  Appellate  Procedure)  eliminating  the  requirement  of  printed  briefs  and 
a  printed  record  and  otherwise  reducing  the  cost  of  an  appeal  to  all  litigants.  No  statistics  have  been  found 
to  verify  this  phenomenon,  but  to  the  extent  that  it  has  increased  the  rate  of  appeal  during  the  '60's,  the 
impact  of  this  change  has  probably  already  been  felt. 

Finally,  there  is  some  statistical  support  for  the  proposition  that  high  interest  rates  in 
the  economy  at  large  are  reflected  in  an  increased  propensity  for  civil  damage  judgment  debtors  to  appeal 
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the  adverse  judgments  upon  pain  of  payment  or  relatively  modest  statutory  rates  of  interest  if  their 
judf^ents  are  affirmed  on  appeal.  Whether  or  not  this  is  a  signifirant  factor  is  hard  to  determine.  Per- 
haps a  desire  to  postpone  payment  of  utilizable  capital  funds  at  a  relatively  light  interest  is  at  work.  Again, 
this  phenomenon  (to  the  extent  that  it  is  suggested  by  the  numbers)  is  nationwide. 

The  Ninth  Circuit's  share  of  the  work  done  by  the  circuits  has  been  increasing  in  recent 
years.  However,  this  trend  mav  also  be  leveling  off.   In  1960-1961.  the  Ninth  (Circuit  received  about   I  1%  of 
the  new  filings  in  alJ  circuits.  That  figure  grew  to  something  over  15%  in  the  years  1971-7.'i,  but  fell  off 
slightly  (to  14.8%)  in  fiscal  1973. 

A  significant  amount  of  the  growth  in  filings  which  the  Ninth  Circuit  has  experienced  over 
about  the  last  decade  has  been  in  the  area  of  selective  service  appeals  and  appeals  in  narcotics  cases.  However, 
the  trend  has  already  reversed  itself  insofar  as  the  selective  service  appeals  are  concerned.  Those  appeals 
apparently  peaked  at  152  filings  in  fiscal  1972,  They  peaked  in  fiscal  1970  when  considered  as  a  percentage 
of  criminal  appeals  (thev  amounted  to  22,8%  of  the  criminal  appeals  filed  in  that  fiscal  year).  The  selective 
service  cases  amounted  to  8,9%  of  all  appeals  filed  in  both  fiscal  1970  and  fiscal  1971  and  lower  percentages 
in  later  years.  In  fiscal  1973  the  selective  service  appeals  dropped  off  by  any  measure  -  absolute  nund)er  of 
filings,  as  a  percentage  of  criminal  appeals  filed,  and  as  a  percentage  of  all  appeals  filed.  It  may  be  confidently 
predicted  that  the  selective  service  appeals  caseload  will  rapidly  dwindle  to  insignificance. 

By  contrast,  the  narcotics  appeals  caseload  is  large,  and  has  been  growing  especially  rapidly  since 
fiscal  1970.  This  growth  has  been  apparent  in  terms  of  absolute  numbers  of  narcotics  appeals  taken,  narco- 
tics appeals  as  a  percentage  of  all  criminal  appeals,  and  narcotics  appeals  as  a  percentage  of  all  appeals  in 
general. 

In  fiscal  1973,  narcotics  appeals  comprised  28.5%  of  criminal  appeals  taken  to  all  circuits  and 
9.5%  of  all  appeals  of  every  kind.  In  the  Ninth  Circuit,  by  contrast,  narcotics  appeals  have  risen,  in  fiscal 
1973,  to  46,2%  of  the  criminal  appeals  caseload  and  an  even  20%  of  all  appeals  taken  to  the  Ninth  Circuit 
in  that  fiscal  year. 

Narcotics  appeals  are,  in  other  words,  a  large  and  rapidly  growing  portion  of  the  Ninth  Circuit 
caseload  by  any  measure.  An  accurate  prediction  of  the  future  growth  or  shrinkage  in  the  narcotics  case- 
load would  help  considerably  in  predicting  the  future  rate  or  growth  of  the  Ninth  Circuit  caseload. 

B.      THE  NINTH  CIRCUIT'S  PERFORMANCE 

The  Administrative  Office  of  the  United  States  Courts  has  maintained  rather  complete  records 
on  the  time  taken  by  circuit  courts  to  dispose  of  cases.  The  most  recent  full  year's  statistics  available  show 
that  the  Ninth  Circuit  is  slightly  faster  than  all  circuits  collectively  in  disposing  of  criminal  cases  but  sig- 
nificantly slower  in  disposing  of  civil  cases. 

In  each  instance,  however,  the  Ninth  Circuit  did  significantly  better  in  the  fiscal  years  ended  on 
June  30,  1971,  1972  and  1973  than  it  did  in  the  years  ending  June  30.  1961,  1962,  and  1963.  Indeed,  the 
Ninth  Circuit's  performance  in  fiscal  1973  in  disposing  of  its  criminal  caseload  was  better  than  in  the  year 
1961  or  any  year  since.  The  Ninth  Circuit's  performance  in  disposing  of  civil  cases  in  fiscal  1973  was  better 
than  1961  and  eight  intervening  years,  but  worse  than  its  performance  in  1965.  1966,  1967  and  1970, 

In  other  words,  the  available  statistics  do  not  support  any  assertion  that  the  Ninth  Circuit's 
performance  in  disposing  of  its  cases  has  deteriorated  during  a  decade  or  so  of  rapid  grow  th. 
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C.      DISTRIBUTION  OF  THE  NINTH  CIRCUIT'S  CASELOAD 

One  would  expect  to  find  that  cases  of  various  t^pes  are  not  uniformly  distributed  throughout 
the  district  courts  within  the  Ninth  Circuit.  One  would  also  anticipate  that  the  percentages  of  cases  appeal- 
ed from  district  courts  vary  somewhat  by  type  of  case.  The  statistics  bear  this  out. 

Uneven  dispersion  of  various  types  of  cases  among  the  districts  within  the  Ninth  Circuit 
creates  several  problems  which  must  be  solved  in  connection  with  any  planned  reorganization  of  the  cir- 
cuit. Prediction  of  rates  of  growth  of  caseload  depends  upon  the  types  of  cases  included  in  that  caseload. 
For  example,  a  caseload  consisting  mainly  of  criminal  selective  service  cases  is  likely  to  decline  rapidly 
in  the  foreseeable  future.  Conversely,  if  present  trends  continue,  a  caseload  consisting  largely  of  criminal 
narcotics  cases  will  continue  to  grow  explosively.  Reasonably  accurate  growth  predictions  are  necessarv' 
if  new  circuits  are  to  be  properly  staffed. 

The  type  of  caseload  handled  by  a  circuit  court  may  even  influence  the  willingness  of  pros- 
pective judges  to  accept  appointment  to  the  bench  -  few  lawyers  are  likely  to  be  "turned  on"  by  the  pros- 
pect of  reviewing  an  endless  array  of  search  and  seizure  cases  involving  narcotics. 

Available  statistics  suggest  substantial  problems  inherent  in  the  present  proposal  for  division 
of  the  Ninth  Circuit  as  a  result  of  uneven  distribution  of  the  sources  of  that  caseload  among  the  district 
courts  of  the  present  Ninth  Circuit.  The  statistics  available  on  this  subject  are  imperfect  because  no  pub- 
lished statistics  showing  appeals  by  type  of  case  by  district  are  presently  available.* 

Considering  district  court  statistics  on  cases  commenced,  it  appears  that  the  proposed  new 
Twelfth  Circuit  would  carry  a  far  heavier  burden  in  narcotics  cases  than  would  the  proposed  New  Ninth 
Circuit.  While  the  proportion  of  narcotics  cases  to  all  criminal  cases  in  district  courts  is  substantially  above 
the  national  norm  in  the  present  Ninth  Circuit,  the  district  courts  of  the  proposed  New  Ninth  Circuit  are 
well  below  the  national  norm  and  the  district  courts  of  the  Proposed  New  Twelfth  Circuit  substantially 
above.  Thus,  if  narcotics  cases  are  appealed  with  about  the  same  frequency  in  all  districts,  a  disproportion- 
ate share  of  this  important  part  of  the  caseload  will  go  to  the  New  Twelfth  Circuit. 

With  selective  service  cases,  the  pattern  is  reversed.  That  is,  the  district  courts  in  the  Ninth 
Circuit  have  consistently  handled  an  unusually  high  proportion  of  selective  service  cases  in  their  cirminal 
caseload.  This  imbalance  is  due,  however,  almost  entirely  to  the  district  courts  within  the  area  of  the  pro- 
posed New  Ninth  Circuit;  the  district  courts  of  the  New  Twelfth  Circuit  have  handled  a  selective  service 
caseload  only  slightly  above  the  national  average. 

However,  district  courts  of  the  proposed  New  Ninth  Circuit  have  handled  a  high  percentage  of 
selective  service  cases.  In  fiscal  1971,  selective  service  cases  comprised  23.1%  of  their  criminal  caseload 
versus  a  national  average  of  1 1%.  In  1972,  the  percentage  was  even  higher,  with  selective  service  cases 
comprising  27.2%  of  the  criminal  caseload  in  district  courts  within  the  proposed  New  Ninth  Circuit  as 
against  a  national  average  of  10.9%  in  that  year. 

Any  division  of  the  present  Ninth  Circuit  into  two  new  circuits,  staffed  in  proportion  to 
raw  appellate  filings  of  the  last  few  years,  will  likely  produce  substantial  imbalance  in  tlie  workload  of 


*  The  Administrative  Office  of  the  United  States  Courts  has  the  necessary  information  in  its  data  bank, 
but  has  not  as  yet  programmed  its  computer  to  identify  Ninth  Circuit  appeals  by  type  of  case,  by  dis- 
trict from  which  they  have  risen.  The  Administrative  Office  should  be  encouraged  to  do  the  necessary 
statistical  work  to  determine  accurately  the  sources  of  cases  of  various  types  which  the  proposed  new 
circuits  will  be  expected  to  handle. 
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jud<;cs  in  those  circuits  as  the  large  bulge  of  selective  service  cases  lightens  the  load  of  the  proposed 
New  Ninth  Circuit  and  the  disproportionate  increase  in  narcotics  cases  increases  the  load  upon  the 
proposed  New  Twelfth  Circuit. 

D.     "WEIGHTING"  OF  THE  APPELLATE  CASELOAD  BY  TYPE  OF  CASE 

No  staristical  information  has  been  developed  for  the  Committee  on  the  relative  difficulty  of 
various  types  of  cases  once  they  reach  the  circuit  court  level.  Built-in  limitations  on  the  length  of  briefs, 
length  of  oral  argument,  and  the  limited  objectives  sought  by  the  appellant  (i.e.  one  reversible  error  is 
enough)  tend  to  reduce  all  appellate  cases  to  a  common  denominator. 

However,  intuition  suggests  that  appellate  courts  do  consistently  find  some  cases  more 
difficult  than  others. 

The  only  empirical  study  on  this  subject,  as  far  as  we  know,  is  a  self-imposed  time  and  motion 
study  done  by  some  of  the  judges  and  law  clerks  of  the  Third  Circuit.  It  is  not  sufficiently  detailed  to  pro- 
vide much  help  except  that  it  does  indicate  that  civU  cases  take  twice  as  much  judicial  time  as  cnminal  cases. 

In  order  to  fairly  assess  the  relative  difficultv  of  the  "average"  rase  expected  to  arise  in  a 
proposed  circuit,  better  information  on  the  relative  difficulty  of  handling  cases  at  the  appellate  level  would 
be  required.  In  the  absence  of  such  information,  one  type  of  case  nevertheless  bears  mention  in  connection 
with  the  Ninth  Circuit:  The  private  civil  antitrust  action,  of  which  the  Ninth  Circuit  handles  a  disproprotion- 
ate  number  of  appeals.  In  fiscal  1973,  9.7%  of  all  private  civil  cases  appealed  to  the  Ninth  Circuit  were  anti- 
trust actions.  That  amounted  to  3.5%  of  total  appeals  to  the  Ninth  Circuit.  In  the  same  year,  private  anti- 
trust appeals  amounted  only  to  3%  of  the  private  cases  in  all  circuits  and  only  1.4%  of  total  appeals. 

Even  at  3.5%  of  the  total  appeals,  antitrust  cases  do  not  bulk  numerically  large  in  the  Ninth 
Circuit's  appellate  caseload.  Assuming,  however,  that  they  represent  an  uncommonly  difficult  type  of  case 
for  the  Circuit  to  review,  it  is  important  to  know  how  these  cases  would  be  distributed  following  a  division 
of  the  present  Ninth  Circuit  into  the  proposed  New  Ninth  and  Twelfth  Circuits. 

For  the  fiscal  year  ended  June  30,  1972,  201  private  antitrust  cases  arose  '"the  districts  with- 
in  the  proposed  new  Ninth  Circuit  as  against  only  126  in  the  larger  proposed  New  Twelfth  Circuit  or  about 
61  5%  in  the  area  of  the  proposed  New  Ninth  Circuit  and  38.5%  in  the  area  of  the  proposed  new  Twelfth 
C  rcuit.  Based  upon  all  filings,  the  proposed  new  Twelfth  Circuit  should  take  over  about  55%  of  the  busin  s 
oui  present  Ninth  Circuit,  leaving  45%  for  the  proposed  New  Ninth  Circuit.  Private  antitrust  cases  are  thus 
disproportionately  concentrated  in  the  proposed  New  Ninth  Circuit. 

E.     CONCLUSIONS 

The  statistics  in  Mr.  Mitchell's  report  support  two  conclusions.  First,  present  trends  of  growth 
in  the  Ninth  Circuit's  caseload  suggest  the  existence  of  at  least  a  temporary  pause  in  the  rate  of  grovjh  sut- 
ficent  to  permit  a  careful  analysirof  caseload  sources  and  trends  before  a  final  decision  is  reached.  Second, 
a  detailed'analysis  of  the  present  Ninth  Circuit's  caseload  should  be  undertaken  before  any  final  decision  on 
how  to  divide  the  Ninth  Circuit  is  made. 

Presently  avaUable  information  suggests  that  the  Administrative  Office  of  the  United  States 
Court,  could  develop  extremely  useful  information  from  unpublished  sources  available  ^«  '^^  J*^^  C°  ^     ,, 
recommends  that  the  development  of  such  statistical  information  by  the  Administrative  Office  of  the  Unit. 
States  Court  be  encouraged. 
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Tlic  Proposed  Split  of  California. 

If  and  when  it  is  determined  that  the  Circuit  should  be  divided,  the  Committee  recommends 
that  every  effort  be  made  to  keep  California  intact. 

The  main  reason  advanced  to  require  placing  the  districts  of  California  in  different  circuits  is 
the  fact  that  California  contributes  about  two-thirds  of  the  filings.  (In  Fiscal  1973,  1,543  filings  out  of 
2,316.)  Articulate  spokesmen  favoring  the  division  of  California  argue  that  California's  filings  alone  would 
require  more  than  nine  judges  at  the  start  and  that  the  caseload  soon  would  be  unmanageable.  The  Com- 
mittee has  given,  it  believes,  due  weight  to  these  numbers,  i.e.,  the  assumed  optimal  number  of  nine  judges 
per  circuit  and  a  desirable  number  of  average  filings  per  judge.  However,  it  is  concerned  that  the  solution 
offered  has  too  many  drawbacks. 

There  are  several  serious  objections  to  dividing  California:  (1)   the  potential  of  conflicting 
judgments  or  orders;  (2)   the  potential  of  inconsistent  rulings  on  California  law;  (3)  resultant  increased 
forum  shopping;  (4)  added  burden  on  the  Bar  of  California  to  master  a  second  body  of  appellate  decisions 
and  a  second  set  of  appellate  niles,  with  increased  expense  to  clients  as  well  as  increased  uncertaints  for 
them;  (5)   psychological  basis  for  an  unproductive  north-south  polarization;  and  (6)   anticipated  adverse 
reaction  and  resistence  from  the  bulk  of  the  bar  of  California. 

We  have  considered  carefully  the  study  of  the  Commission's  staff  entitled  Legal  Problems  of 
Dividing  A  State  Between  Two  Federal  Judicial  Circuits  (October,  1973),  which  deals  especially  w  ith  objec- 
tions (1)  through  (3).   The  view  of  the  staff,  adopted  by  the  Commission  in  its  report,  is  that  existing  and 
possible  devices  would  go  far  towards  alleviating,  if  not  eliminating,  anv  such  problems.  These  mechanisms 
are:  (a)  transfer  of  cases  between  courts  of  appeal;  (b)  transfer  of  venue  between  district  courts;  (c)  consolida- 
tion of  multi-district  litigation  for  trial  as  well  as  pre-trial;  (d)  injunction;  (c)  stay;  (f)  service  outside  district; 
(g)  interpleader;  and  (h)  certification  to  the  California  Supreme  Court.  The  Committee  remains  unconvinced 
that  these  existing  mechanisms,  which  were  designed  for  different  purposes  (e.g.  transfer  under  28  U.S.C. 
1404(a)  for  the  convenience  of  parties  and  witnesses),  would  work  well  enough.  What  is  proposed  is  moving 
litigants  or  at  least  preventing  them  from  proceeding  in  courts  chosen  by  them,  never  a  happy  task  even  in 
the  situations  for  which  they  were  enacted.  A  lot  of  judicial  time  would  be  used  to  try  to  anticipate  and 
obviate  conflicts  and  contradictions  at  the  trial  and  apj)ellate  level.  Even  one  or  a  few  glaring  instances  of 
contradictory  orders  (e.g.  in  the  welfare  or  prison  field)  might  bring  the  judicial  system  into  disrepute. 

Contradictory  rulings  and  inconsistent  interpretations  of  state  law  may  pose  real  dilemmas  for 
officers  of  business  and  government  in  California.  There  is  the  recent  example  of  inconstent  rulings  between 
district  courts  in  San  Diego  and  San  Francisco  regarding  the  availability  and  legality  of  repossession  bv  self- 
help.  If  such  opposing  rulings  were  handed  down  by  two  circuits  within  the  Stale  of  California  it  would  be 
more  difficult  for  banks  and  other  businesses  to  operate.  Such  inconsistent  ndings  might  amount  to  a  denial 
of  equal  protection  of  the  laws.  To  obviate  or  minimize  inconsistent  interpretations  of  California  law  the 
Commission  has  suggested  a  certification  to  the  California  Supreme  Court  under  legislation  similar  to  that 
adopted  in  F'lorida  and  other  states.  The  Committee  has  some  concern  that  a  California  conslitutiona!  amend- 
ment might  be  required  to  validate  any  such  law  because  the  California  Supreme  Court  is  prohibited  from 
rendering  advisory  opinions. 

The  bills  introduced  by  .Senator  Burdick  provide  (Section  7)  for  appc;il  Id  the  .^ujircnic  Court  of 
the  United  States  of  a  case  invalidating  a  state  law  or  administrative  order  utider  the  (!onstituti(in,  treaties 
or  laws  of  the  United  States  whenever  a  court  of  appeals  certifies  that  its  decision  conlTicts  with  that  of 
another  court  of  appeals  with  re.spect  to  the  same  statute  or  administrative  order.  The  provision  is  dc>i;:ric(l. 
of  course,  to  re.solve  conflicts  between  the  new  ninth  and  twelfth  circuits  arising  from  tin-  bifuriialiun  of 
California.  Resolution  of  conflict,  of  course,  is  imperative.  In  this  case,  however,  it  would  add  to  the  luirdcns 
of  the  Supreme  Court,  which  is  striving  to  cope  with  its  increasing  caseload.  Moreover,  until  that  (idurl 
acted,  California  officials  would  be  in  a  quandary. 
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The  larger  question  of  the  future  of  the  federal  appellate  system  should  he  faced  first. 
Federal  Governmental  units  should  be  designed  to  embrace  and  not  to  split  states.  The  numbers  argu- 
ment for  splitting  California  works  almost  as  well  to  split  the  state  of  New  York  (and,  indeed,  the  Cil\ 
of  New  York)  in  a  division  of  the  S<'eond  Circuit.  If  1,700  filings  are  loo  many  for  a  circuit  court  to 
handle,  (i.e.,  1.50  in  excess  of  California's  15.50)  the  Second  Circuit  (and  New  York  (jtv)  should  be  divi- 
ded. And  soon  also  the  Fourth.  Fragmentation  of  circuits,  of  course,  would  mean  additional  burdens  for 
the  Supreme  Court  of  the  United  States  and  dilute  regionalism.  These  splits  might  be  obviated  or  alleviated, 
if  the  proposed  tuitional  court  of  appeals  or  similar  body  were  created.  Our  point  is  that  a  conscious  choice 
should  be  made  overall  and  for  the  long  term,  between  fragmenting  circuits  on  the  one  hand,  and  allcrnalivps 
on  the  other,  such  as  more  judges  per  circuit,  the  creation  of  divisions  within  circuits,  and  administrative  and 
jurisdictional  reforms.  This  choice  should  be  made  deliberately  before  the  division  of  California  is  even  con- 
sidered. A  division  of  California  prejudges  important  questions  that  should  be  faced  and  answered. 

In  this  connection,  we  note  that  the  Commission  considered  and  rejected  a  revision  of  the 
boundaries  of  the  Second  Circuit  after  hearing  the  vigorous  opposition  of  the  Committee  on  Federal  Courts 
of  the  Association  of  the  Bar  of  the  City  of  New  York.  (See  the  statement  of  that  committee  by  its  chairman 
appended  hereto.)  The  onlv  division  of  the  Second  Circuit,  it  was  argued,  that  would  lia\e  made  sense  statis- 
tically would  have  resulted  in  putting  the  Southern  (.Manhattan)  and  Eastern  (Brooklvn)  Districts  into  differ- 
ent circuits.  Thus,  it  can  be  seen  that  numbers  and  statistics  can  almost  be  made  to  prevail  over  common 
sense. 

Many,  if  not  most,  California  lawyers  would  be  hostile  to  division  of  the  state.  While  a  sub- 
committee of  three  of  the  Federal  Courts  and  Practice  Committee  of  the  Los  Angeles  County  Bar  .As.socialioii 
felt  a  division  of  California  was  feasible,  the  committee  as  a  whole  was  overwhelmingly  against  such  a  division. 
And  the  chairman  of  the  subcommittee,  anticipating  such  resistance,  wrote  a  concurrins:  report  which  present- 
ed several  alternative  proposals  for  keeping  California  intact  and  contributed  to  our  thinking.  While  there  may 
be  more  sentiment  in  Southern  California  to  keep  the  state  intact,  probaljly  a  majority  of  the  lawyers  in 
Northern  California  would  also  oppose  dividing  the  state.  This  attitude  of  the  Bar,  reinforced  as  it  is  by 
conscientious  study  of  the  issues  by  some  of  its  experienced  representatives,  might  be  important  to  the  success- 
ful functioning  of  the  new  circuits.  If  California  is  kept  intact,  maximum  cooperation  from  the  Bar  could  be 
expected. 

The  Committee  has  serious  concern  that  a  division  of  California  would  interfere  wth  the  present, 
effective  co-operation  among  private  and  governmental  legal  officers  in  C;difornia.  For  example,  the  l'iiit<'(i 
States  Attorneys  from  the  various  districts  of  California  now  attend  circuit  conferences,  which  facilitates 
liaison  among  them.  Also,  organizations  offering  legal  assistance  to  low  income  groups  have  offices  both  in 
Los  Angeles  and  in  San  Francisco,  operating  as  statewide  law  firms.  A  division  of  the  state,  we  believe,  would 
disrupt  this  co-operation  at  a'  time  when  a  great  increase  in  the  use  of  the  legal  profession  by  the  lower  middle 
class  is  foreseen. 

Resistance  from  the  Bar  is  grounded  in  part  on  the  added  burden  of  a  second  group  of  apjxllalc 
decisions  and  ndes.  There  are  relatively  few  California  lawyers  who  practice  in  severl  circuits.  Kelalively  few 
also  are  able  to  or  need  to  follow  the  law  of  several  circuits.  It  would  be  burdensome  in  time  and  energy  for 
tlie  rest  of  the  California  lawyers  were  the  state  to  be  split,  and  the  burdens  would  probabh  result  in  addi- 
tional expense  for  clients. 

Feasible  Alternatives  with  California  Intact 


The  Committee  desires  to  present  five  plans  which  it  deems  are  feasible  alternatives  to  the 
recommendations  of  the  Commission: 
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PlanB 


^Appeals  Filed 
FY  1973 


Plan  A 

Ninth  Circuit:   California  and  Arizona  1777 

Twelfth  Circuit:   .\laska,  Washington,  Oregon,  Idaho,  Montana, 

Nevada,  Hawaii  and  Guam  539 


Ninth  Circuit:   California  and  Nevada  1613 

Twelfth  Circuit:   Alaska,  Washington,  Oregon,  Idaho,  Montana, 

Hawaii  and  Guam  439 

Tenth  Circuit:   Add  Arizona  234 


PianC 

Ninth  Circuit:   California,  Hawaii  and  Guam  1616 

Twelfth  Circuit:    Alaksa,  Washington,  Oregon,  Idaho,  Montana, 

Nevada  and  Arizona  700 


PlanD 

Ninth  Circuit:   California  1543 

Twelfth  Circuit:    Alaska,  Washington,  Oregon,  Idaho.  Montana, 

Nevada,  Arizona,  Hawaii  and  Guam  773 


PlanE 

Ninth  Circuit:   California,  Hawaii,  Nevada  and  Guam  1689 

Twelfth  Circuit:    Alaska,  Washington,  Oregon,  Idaho,  Montana, 

Arizona  627 


*  Includes  appeals  from  administrative  agencies  and  original  proceeilings 
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These  plans  inevitably  will  be  measured  against  the  criteria  of  tlie  Commission,  five  in 
niiml)er:  "First,  where  practicable,  circuits  should  be  composed  of  at  least  three  states;  in  any  event,  no 
one-state  circuits  should  be  created.  Second,  no  circuit  should  be  created  which  would  immediately  require 
more  than  nine  active  judges.  Third,  the  Courts  of  Appeals  are  national  courts;  to  the  extent  practicidjle,  the 
circuits  should  contain  states  with  a  diversity  of  population,  legal  business  and  socio-economic  intiTcsts. 
Fourth  is  the  [>rinciple  of  marginal  interference:  excessive  interference  with  present  patterns  is  unihsirablc; 
as  a  corollary,  the  greater  the  dislocation  involved  in  any  plan  of  realignment,  the  larger  should  he  the  counter- 
vailing benefit  in  terms  of  other  criteria  that  justify  the  change.  Fifth,  no  circuit  should  contain  none  ontiguou? 
states." 

Preliminarily,  we  observe  that  these  criteria  represent  a  [)riori  assumptions.  They  ma\  (or  may  not) 
be  ideal  in  the  abstract.  But,  we  deal  with  difficult  choices  in  an  imperfect  world.  Some  flexibility  is  needed, 
and  the  Committee  submits  that  the  alternatives  to  a  division  of  C;difornia  prettv  well  satisfy  the  principles 
behind  tlie  Commission's  criteria  and  offer  a  reasonable  balancing  of  the  various  interests  involved. 

The  Committee  would  like  to  treat  briefly  the  two  main  objections  that  have  been  raised  to  a 
circuit  consisting  of  the  State  of  California  alone.  First,  the  fear  of  influence  by  a  single,  senior  senator,  and 
second,  inadequate  diversity.  The  following  observations,  we  believe,  meet  both  points.  The  Commission's 
concern  that  more  than  two  senators  are  needed  to  maintain  the  qualifications  of  a  circuit  bendi  are  of 
questionable  significance  in  the  case  of  California,  at  least.  California  is  the  largest  state  in  the  nation.  Its 
geography,  economy  and  society  reflect  greatly  diverse  interests  and  influences.  Its  elected  representatives 
must  be  responsive  to  this  diversity  of  opinion  and  values,  as  must  the  President  himself  in  considering 
appointments  to  seats  in  California.  This  same  pattern  of  California  politics  applies  to  the  (Commission's  fear 
that  a  single  senator  of  long  tenure  could  "mold  the  court  for  an  entire  generation".  Furthermore,  it  must 
be  pointed  out  that  even  though  not  applicable  to  the  same  degree  in  the  federal  system  as  in  the  state  system, 
the  present  trend  of  the  judicial  selection  process  is  to  de-emphasize  political  considerations  and  to  applv 
relatively  objective  standards  related  to  judicial  aptitudes. 

Plans  A  and  B  above  contemplate  circuits  of  two  states.  While  the  Commission  expresses  a  pref- 
erence for  circuits  of  at  least  three  states,  the  Commission  itself  was  obliged  to  propose  a  circuit  of  two  states 
(plus  the  Canal  Zone  with  only  six  filings)  as  its  alternative  Plan  No.  2  for  the  division  of  the  Fifth  Circuit. 
Tliis  illustrates  that  the  Commission's  criteria  are  not  self-executing  and  inflexible  principles.  What  is  involved 
is  an  accomodation  of  interests.  '  ' 

The  second  criterion  of  the  Commission  represents  a  laudaljle  aim,  but  at  the  same  time  it  opts  for 
even  more  circuits  in  the  future.  The  Committee  agrees  that  circuits  of  nine  or  fewer  judges  seem  to  possess 
advantages  like  greater  institutional  unity  and  greater  feasibility  of  en  banc  hearings.  Yet,  if  federal  appellate 
business  does  continue  to  grow,  a  decision  will  have  to  be  made  whether  to  divide  a  number  of  circuits 
(possibly  making  a  fourth  tier  o'f  courts  de.sirbable  to  relieve  partially  the  Supreme  Court)  or  to  add  judges 
above  nine  to  .several  circuits  and  utilize  divisions  within  circuits  or  other  solutions.  This  dilemma  should  be 
faced  directly.  If  the  choice  will  be  to  avoid  an  increase  in  the  number  of  circuits,  then  the  present  caseload 
moving  to  the  Ninth  Circuit  from  California  is  not  nearly  as  persuasive  in  favor  of  splitting  California. 

Plan  A,  grouping  Arizona  and  California,  makes  for  the  largest  number  of  filings  currently.  Still, 
with  11  or  13  judges  the  average  number  of  filings  per  judge  would  be  162  and  137  respectively.  The.-e  woidd 
compare,  not  too  unfavorably,  with  14.5  filings  per  judge  for  the  nine  judge  circuit  envisaged  by  the  Commis- 
sion to  cover  Arizona,  Nevada,  and  the  southern  and  central  districts  of  California. 

The  fourth  principle  of  "marginal  interference"  permits  the  transfer  of  a  state  to  another  circuit 
if  there  is  "countervailing  benefit".  The  Commission's  alternative  Plan  Number  1  for  the  division  of  the  Fiflii 
Circuit  moves  Arkansas  from  the  present  Eighth  Circuit  to  a  new  western  circuit.  Similar  considerations 
might  be  applied  to  the  transfer  to  Arizona  to  the  Tenth  Circuit,  contemplated  in  Plan  B  above.  The  caseload 
of  the  Tenth  Circuit  can  absorb  the  filings  of  Arizona  (234  in  FY  1973).  Detatchmeiit  of  Arizona  from  the 
new  Ninth  Circuit  would  cut  away  appreciable  filings.  Not  adding  .Arizona  to  the  nivv  Twelfth  Circuit  would 
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decrease  the  distance  problem.  The  principal  objection  to  moving  Arizona  seems  to  be  trade  ties  that 
Arizona  has  with  Southern  California.  It  is  believed  that  there  is  significant  commerce  also  between 
Phoenix  and  both  Albuquerque  and  Denver.  The  Committee  has  not  tried  to  determine  the  extent  to 
which  Arizona  jurisprudence  is  derived  from  California  or  from  the  states  that  might  comprise  the  new 
Twelfth  Circuit.  However,  the  Committee  does  note  that  Arizona  historically  was  part  of  the  territory 
of  New  Mexico. 

In  presenting  this  suggestion  as  one  of  the  alternatives,  the  Committee  recognizes  that 
Arizona's  assignment  to  the  Tenth  Circuit  might  or  might  not  result  in  some  interim  uncertaintN .  It 
there  are  significant  differences  in  law  between  the  Ninth  and  Tenth  Circuits,  should  an\  different  rule  in 
the  Twelfth  Circuit  be  applied  retroactively  to  transactions  in  Arizona  prior  to  the  transfer  or  not'.'  The 
Committee  assumes  that  fair  solutions  to  this  and  other  questions  exist,  but  has  not  itself  had  an  o[)portun- 
ity  to  pursue  them. 

The  fifth  criterion  is  satisfied  by  all  plans,  except  plan  E.  The  first  and  third  criteria  seem  to  be 
based  in  part  upon  the  same  underlying  consideration,  namely  the  desirability  of  diversity.  The  Committee 
does  not  prefer  a  one-state  circuit,  but  it  believes  that  California  alone  would  generate  a  diverse  caseload. 
Probably,  it  is  desirable  to  group  three  states  or  at  least  two  states  in  a  circuit.  However,  a  one-state  circuit 
of  California  may  be  indicated,  if  spokesmen  for  Hawaii  or  Nevada  oppose  being  attached  to  (California 
alone  or  together  out  of  a  genuine  concern  of  being  "dwarfed".  We  in  California  would  welcome  them  but 
would  want  tliem  to  be  willing  participants.  If  they  felt  more  comfortable  with  states  generating  caseloads 
more  like  their  own,  that  should  be  considered. 

The  Commission  felt  that  a  new  northwestern  circuit  excluding  any  portion  of  California  would 
not  have  enough  of  a  caseload  to  be  viable.  The  Committee  respectfully  disagrees.  The  new  circuit  under 
Plans  C  and  D  above  would  have  a  caseload  slightly  less  than  that  of  the  Eighth  Circuit.  The  new  circuit 
under  Plans  .\,  B  and  E  above  would  have  a  caseload  equal  to  or  in  excess  of  the  First  Circuit.  Conceded!) , 
the  size  of  the  First  Circuit  is  too  small  to  be  ideal.  But.  with  three  to  five  judges  there  is  economy  of 
judicial  manpower.  The  population  and  caseload  of  the  proposed  new  Twelfth  Circuit  can  be  expected  to 
grow  at  a  more  rapid  rate  than  that  of  the  First  Circuit.  Also,  lawyers  from  the  Northwest,  particularly  those 
from  Seattle,  indicated  before  the  Commis.sion  a  strong  preference  for  their  own  circuit,  not  attached  l<^ 
California  or  even  to  a  part  of  California.   Lastly,  the  Commission's  report  indicates  that  a  separate  circuit 
for  the  Northwest  states  may  become  appropriate,  if  population  growth  materializes. 


CONCLUSION 


The  Committee  as  a  result  of  its  independent  analysis  is  in  accord  with  the  position  of  the 
State  Bar  of  California  that  every  effort  should  be  made  to  keep  the  Ninth  Circuit  intact.  The  Committee 
recommends  a  crash  program  with  special  panels  to  reduce  the  large  backlog.  We  recommend  opposition  to 
the  Commission's  proposal  and  to  pending  legislation,  which  we  have  concluded  are  objectionable  and  do 
not  tackle  the  basic  problems.  We  endorse  the  request  that  has  been  pending  for  some  time  before  the  Con- 
gress for  at  least  two  more  judges  for  the  Ninth  Circuit.  Had  these  judges  been  added  earlier,  tlie  backlog 
today  would  not  be  the  serious  problem  that  it  is.   With  the  backlog  eliminated  or  greatlv  reduced  and  with 
the  additional  judges  the  caseload  of  the  Ninth  Circuit  can  be  managed,  by  two  diNnsions,  if  necessary,  while 
structural  and  procedural  forms  are  studied  and  implemented.  If  the  Ninth  Circuit  is  to  be  divided,  the  Com- 
mittee strongly  recommends  that  the  State  of  California  be  kept  intact  under  one  of  the  five  feasible  alter- 
natives presented  in  this  report. 

(Signed)         Jerome  I.  Braun 


(Signed)         Frederick  P.  Furth 
11  - 
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Continuation  of  signatures  to  Special  Committee  Report  dated  June  15.  1974  on  Ninth 
Cimiit  Hi-vision. 

(Signed)         John  T.  Hansen 


(Signed) 

James  F.  Hewitt 

(Signed) 

Charles  A.  Legge 

(Signed) 

*  Matthew  P.  Mitchell 

(Signed) 

r)a\id  C.  Moon 

(Signed) 

Bernard  Petrie  (Chairman) 

(Signed) 

Cecil  F.  Poole 

*  Mr.  Mitchell  declines  to  endorse  Judge  Kilkenny's  plan. 


DISSENTING. 


(Signed)         Noble  K.  Gregory 
(Dissent  attached) 
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APPENDIX  TO  REPORT  OF  SPECIAL  COMMITTEE 

List  of  Possible  Reforms  in  Structure  and 
Procedure  in  the  Federal  Appellate  System 

1.  Creation  of  circuit  public  solicitors  and  defenders  to  represent  the  <;overnment  and  indig;ent  defendants. 

l2.  Re(|uircmetit  that  circuit  judfies  reside  at  headquarters. 

.3.  Pre-screenin<;  of  cases  to  segregate  those  prohahly  nol  benefiting  from  oral  argument  or  raising  issues  of 
general  importance. 

4.  Restriction  of  district  judges  and  possibly  visiting  and  senior  judges  to  certain  categories  of  cases. 

.5.  Requirement  of  summaries  from  counsel  of  issues  and  positions  and  consolidation  of  like-issue  type  cases. 

6.  A  floating  interest  rate  on  money  judgements  tied  to  the  prime  rate. 

7.  Periodical  [>uhlished  analyses  of  judicial  output,  both  circuit  and  individual. 

8.  Use  of  two-judge  panels  with  tie-breaker  judge,  if  necessary. 

9.  Elimination  of  diversity  jurisdiction  or  modification  of  it.  for  example,  by  raising  minimum  monetary 
level  and  ALl  recommendation  that  instate  plaintiff  cannot  bring  a  diversity  suit. 

10.  Increased  decision  from  bench  without  opinion  and  wnth  or  without  oral  explanation,  especially  for 
affirmance. 

I  1.  Abolish  three-judge  courts. 

12.  Retention  of  appeal  in  criminal  ca.ses  with  certiorari  in  some  civil  cases,  for  example,  diversity  cases  or 
cases  involving  review  of  evidence  to  support  jury  verdict. 

13.  Inrreases  of  professional  staff  to  screen  and  do  other  tasks. 

14.  Award  of  attorney's  fees  as  well  as  costs  against  losing  party, 
l.*!.  Creation  of  nonjudicial  body  to  investigate  prisoner  complaints. 

16.  Consider  functional  division  of  circuit  (separate  criminal  and  civil). 

17.  Revert  to  pre- 1968  Ride  23  for  en  banc  hearings. 

18.  While  givnig  due  recognition  to  importance  of  oral  argument,  discretion  to  eliminate  or  limit  oral  argu- 
ment, with  possible  request  to  counsel  to  state  in  advance  the  ihnist  of  oral  argument,  and  encouraging 
judges  to  focus  counsel  before  or  at  argument  on  troublesome  issues. 
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Statement  of  the  Committee  on  Federal  Courts 

of  the  Association  of  the  Bar  of  the  City  of  New  York. 

Opposing  Revision  of  the  Boundaries  of  the  Second  Circuit 

I  am  Alvin  K.  Hellerstein  and  with  me  are  Irving  Younger  and  Ut-rnard  W.  Nussbaum.  1  am  a 
member  of  Stroock  &  Strooci<  &  Lavan  and  I  am  Chairman  of  the  Committee  of  Federal  Courts  of  the 
Association  of  the  Bar  of  the  City  of  New  York.  Judfje  Younger,  who  is  on  the  bench  of  the  Civil  Court 
of  the  City  of  New  York,  and  Mr.  Nussbaum,  who  is  a  member  of  Wachtell,  l.ipton,  Rosen  &  Katz,  are 
members  of  that  Committee.  In  addition.  Judge  Younger  and  Mr.  Nussbaum  are  both  former  Assistant 
United  States  Attorneys  for  the  Southern  District  of  New  York  and  each  is  presently  a  member  of  the 
adjunct  faculty  of  the  Columbia  University  School  of  Law. 

The  Committee  on  Federal  Courts  is  a  standing  Committee  of  llic  Association  of  the  Bar 
of  the  city  of  New  York.  The  Committee  has  19  members,  appointed  to  staggered  three-year  terms  by 
the  President  of  the  Association  upon  the  recommendation  of  the  Chairman.  The  membership  of  the 
Committee  is  intended  to  reflect  different  philosopliies  and  specialties  in  order  to  bring  togelher  as  wide 
and  representative  a  set  of  perspectives  as  possible.  What  we  all  have  in  common  is  that  each  of  us  has 
practiced  or  is  practicing  law  in  the  federal  courts  of  our  Circuit  and  we  have  gained  a  deep  and  abiding 
respect  for  those  courts. 

We  appreciate  the  opportunity  to  appear  before  this  Commission  and  give  our  views  with  r.spe.t 
to  the  proposed  realignment  of  the  geographical  boundaries  of  the  Second  Circuit.  While  no  one  committee 
-  or  one  Bar  Association  for  that  matter  --  can  be  said  to  represent  an  entire  bar.  we  believe  that  the  views 
we  express  are  widely  shared  l)y  the  Second  Circuit  bar.  In  this  connection,  we  hope  that  the  members  of 
this  Commission  will  agree  with  us  that  before  any  recommendation  is  made  to  realign  the  present  boun- 
daries of  the  Second  Circuit,  it  must  first  be  determined  whether  there  is  a  felt  need  among  the  members 
of  the  bar  -  the  lawvers  who  day  in  and  day  out  practice  before  that  Court  --  for  such  a  change.  We  res- 
pectfully submit  there  is  no  such  felt  need.  Thus,  we  strongly  oppose  any  recommendation  to  alter  the 
present  geographical  boundaries  of  the  Second  Circuit. 

It  IS  not  our  purpose  here  to  offer  to  this  Commission  massive  statistics  respecting  judicial  busi- 
ness in  this  Circuit  and  others  --  although  we  must  necessarily  touch  on  some  -  for  we  are  aware  that  you 
and  voiir  able  staff  are  in  the  process  of  collecting  and  analyzing  such  figures.  What  we  are  here  to  do  is  to 
offer  the  experience  with  the  court  of  the  bar  practicing  before  it.  And  it  is  our  experience  that  the  Second 
Circuit  vields  to  none  in  maintaimng  its  tradition  of  judicial  excellence.  It  is  respected  for  itsopinionsand 
currentin  its  business.  No  litigant  in  the  Second  Circuit,  whether  m  a  civil  or  a  criminal  case,  need  sutler 
delay  in  having  his  case  heard  or  decided.  Nor  does  he  have  to  forego  oral  argument. 

During  the  fiscal  year  ending  June  30,  1973  -  in  which  period  the  Second  Circuit  decided  more 
criminal  cases  than  all  but  two  of  the  other  circuits  -  it  took  orUy  3.8  median  months  from  the  filing  ol    he 
complete  record  in  a  criminal  case  to  final  disposition.  In  this,  the  Second  Circuit  stood  first  among  all  th.- 
circuits  With  respect  to  all  cases,  civil  and  criminal,  the  median  time  interval  in  the  Second  Circuit  trom 
filing  of  the  complete  record  to  final  dispostion  of  the  appeal  was  4.8  months.  In  this,  the  .Second  Circuit 
was  surpassed  only  by  the  Eighth,  and  then  only  by  3/10  of  a  month  and  in  the  context  of  a  consideral.lN 
'smaller  caseload. 

What  do  these  statistics  mean  to  lawyers  and  litigants  in  the  Second  Circuit?  Using  median  time 
periods:    in  a  cnminal  case,  the  argument  follows  the  last  brief  by  but  six  days;  in  a  civil  case,  by  but  _.  -hu: 
The  comparable  median  time  periods  for  all  federal  Courts  of  Appeals  are  39  days  for  criminal  cases  and  ft  » 
days  for  civil  cases.  A  lawyer  or  litigant  could  ask  for  little  more. 
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Our  experience  with  the  speedy  and  efficient  manner  in  which  the  Second  Circuit  hears 
and  disposes  of  its  cases  causes  us  to  place  less  weight  than  do  others  on  such  statistics  as  the  number  of 
cases  pending  at  the  end  of  a  fiscal  year,  or  the  total  number  of  cases  filed  during  any  fiscal  vear.  or  the 
filings  per  judge.  These  figures  often  include  cases  which  for  one  reason  or  another  mav  never  be  carried 
to  conclusion.  Moreover,  it  is  often  misleading  to  speak  of  cases  which  are  pending  as  a  '"backlog",  as  if 
somehow  these  cases  are  interfering  with  the  disposition  of  other  cases  which  are  being  docketed  and 
briefed.  A  large  circuit  must  have  cases  pending  at  the  end  of  any  fiscal  year  if  the  Court  is  to  be  occupied. 
Moreover,  many  cases,  listed  as  pending  for  the  Second  Circuit  in  fiscal  1973,  were  filed  late  in  the  year, 
and  for  that  reason  could  not  be  disposed  in  the  short  time  remaining  before  the  end  of  the  vear.  As  indi- 
cated, the  important  question  is  whether  all  cases  which  have  been  docketed  and  briefed  -  regardless  of 
whether  or  not  they  have  been  characterized  as  "pending"  at  the  end  of  a  fiscal  vear  -  are  being  speedily 
and  efficiently  disposed  of.  In  the  Second  Circuit,  the  answer  is  that  thev  have. 

This  record  is  all  the  more  impressive  because  it  has  been  accomplished  without  limiting  oral 
argument,  a  practice  which  we  understand  has  been  adopted  in  other  circuits.  Oral  argument  is  the  means 
by  which  launders  can  occasionally  touch  the  hearts  and  minds  of  judges,  and  bv  which  judges  can  probe 
attorneys  about  the  issues  that  trouble  them.  To  deprive  lawyers  of  this  contact  with  the  Court,  and  to 
deprive  the  Court  of  this  contact  with  attorneys,  in  our  opinion,  seriouslv  interferes  with  the  quality  of  jus- 
tice. We  note  vvith  pride  that  the  Second  Circuit  has  refused  to  abandon  the  tradition  of  oral  advocacy. 

The  Second  Circuit  is  current  even  though  for  approximately  two  vears  it  has  been  one  active 
judge  short  of  its  full  complement  of  nine.  In  adibtion.  the  Second  Circuit  has  kept  current  with  its  calen- 
dar without  adopting  extensive  screening  procedures  or  creating  a  separate  staff  of  professional  law  assistants 
employed  by  the  Court  as  a  whole.  Should  there  be  a  substantial  increase  in  judicial  business,  there  is  thus 
much  that  can  be  done  even  within  the  confines  of  a  nine-man  bench.  And,  if  it  comes  to  be  necessary  at 
some  future  time,  the  Court  could  in  our  opinion  be  increased  by  one  or  two  judges  (which  would  still 
keep  it  significantly  smaller  in  number  than  the  present  Fifth  and  Ninth  Circuits)  without  severely  affect- 
ing its  collegia]  atmosphere.  By  these  means,  the  Court  should  remain  current  in  handling  its  calendars  for 
the  foreseeable  future. 

Thus,  neither  the  volume  of  its  work  nor  the  quality  of  its  performance  presently  justifies  any 
revision  of  the  boundaries  of  the  Second  Circuit.  But  even  assuming  that  such  revision  were  attempted, 
there  are  additional  compelling  arguments  against  it.  As  the  Commission  is  aware,  during  the  fiscal  year 
ending  June  30.  1 97.3,  over  75%  of  the  Second  Circuit's  caseload  -  and  undoubtedly  a  higher  percentage 
of  the  difficult  and  complex  cases  -  came  from  just  two  districts,  the  Southern  District  of  New  York  and 
the  Eastern  District  of  New  York.  From  the  Southern  District  alone  came  .56%.  It  appears,  in  consequence, 
that  there  are  only  two  ways  to  reorganize  the  Second  Circuit  so  as  to  achieve  a  substantial  diminution  in 
its  volume.  One  way  would  be  to  allocate  the  New  York  districts  to  different  circuits:  it  has  been  said, 
with  respect  to  the  Southern  and  Eastern  Districts,  that  "the  computer  found  such  a  separation  attractive." 
The  other  way  would  be  to  constitute  the  four  districts  of  New  York  a  single  circuit.  We  believe  that  each 
of  these  proposals  would  generate  intractable  problems  of  doctrine,  administration  and  policy,  and  Ihere- 
fore  oppose  both. 

Were  the  New  York  districts  to  be  divided  between  two  circuits: 

(1)  Which  precedents  would  govern  in  the  realigned  districts,  the  decisions  of 
the  old  circuit  or  of  the  new? 

(2)  Suppose  one  circuit  declared  a  New  York  statute  unconstitutional.  What  would 

be  the  effect  of  the  decision  in  the  other  circuit?  The  result,  and  we  need  hardly  say  that  wr  find  it  unseem- 
ly, might  be  that  the  statute  was  invalid  in  the  courts  of  one  part  of  the  state  and  valid  in  aTiothcr. 

(3)  Apart  from  decisional  asymmetry',  a  practical  consequence  of  this  would  be 

.  9  . 
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forum-slioppino;.  Long  disapproved  as  between  state  and  federal  courts,  surely  it  should  not  be  en- 
couraged as  between  the  federal  courts  of  the  state. 

(4)  Questions  of  state  law  must  of  course  be  decided  bv  federal  courts  in  diversity 

cases.  Were  the  New  York  districts  split  between  two  circuits,  there  would  inevitably  be  contlictinj;  decisions 
on  identical  questions  of  state  law.  The  result  would  be  a  lessening  of  pul)lic  and  professional  lonridciicc  in 
the  coherence  of  the  administration  of  justice  in  the  federal  courts. 

(5)  And  since  questions  of  state  law  are  frequently  presented  in  specifically  "fcdcrar" 
actions  -■  e.g..  bankruptcy  matters,  ci\TJ  rights  actions,  federal  tax  cases,  suits  under  the  Federal  Tort  (Claims 
Act  --  there  would  be  more  instances  of  conflict  between  the  circuits.  Because  these  conflicts  would  arise  in 
"federal"  actions,  it  is  natural  that  litigants  would  look  for  their  resolution  to  the  Supreme  ("ourl.  thus 
adding  to  that  Court's  already  heavy  burden  of  petitions  for  certiorari. 

Were  the  four  districts  of  New  York  to  be  c<instituted  a  single  circuit,  eliminating  \  erinoni 
and  Connecticut: 

(1)  When  all  the  judges  of  a  circuit  come  from  one  state.  Ilicv  may  lack  something 

of  the  collective  breadth,  roundedness,  and  acuity  engendered  bv  a  mixture  of  outlooks  and  e\peri<Tices. 

(2)  The  risk  of  political  parochialism  would  be  substantially  increased.  One  part}'  may 
retain  the  Presidency  and  both  Senators  from  a  given  state  for  a  long  time.  With  three  states  as  diverse  as 
New  York.  (Connecticut  ;uid  Vermont,  that  risk  is  less  likely. 

(3)  The  impalpable  but  nonetheless  important  quality  of  prestige  would  be  affected 

for  the  worse  were  the  Court  of  Appeals  to  lose  its  broad  geographic  base.  We  do  not  believe  that  the  Second 
Circuit  should  be  simply  a  New  York  court. 

The  Second  Circuit  for  over  170  years  has  had  a  great  and  distinguished  history.  Today  it  con- 
tinues to  act  in  the  highest  traditions  of  judicial  craftsman.ship.  In  so  doing  it  has  not  fallen  behind  in  its 
business:  il  acts  speedih  and  efficiently  with  respect  to  the  cases  that  come  before  it:  lawyers  and  litigants 
are  assured  of  a  prompt  hearing  and  disposition  of  their  appeals  and  the  Court  enjoys  wide  respect  and  es- 
teem. We  are  strongly  of  the  opinion  that  not  only  does  the  bar  of  the  Circuit  feel  no  need  for  a  reduition 
of  the  geographical  boundaries  of  the  Second  Circuit,  but.  for  the  reasons  we  have  given,  is  unalterably 
opposed  to  any  such  proposal.  Speaking  on  behalf  of  many  members  of  that  bar,  we  respectfully  request 
this  Commission  to  let  the  Second  Circuit  be. 
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DISSENT 

Tlic  majoritv  riport  provides  no  answer  to  the  carefulU  considered  and  unanimous  recommenda- 
tion of  llie  Commission  on  Revision  of  the  Federal  Court  Appellate  System,  that  the  Court  of  Appeals  for 
the  Ninth  Cirruil  pri-scntiy  he  divided. 

The  hasis  shortcoming;  of  the  majority  report  is  that  it  ignores  the  present  realities  which  con- 
trihiile  the  hasis  for  the  recommendation  that  the  Ninth  Circuit  be  divided,  while  concentratinji  its  attention 
on  highly  speculative  and  largely  irrelevant  possihilities.  The  central  reality,  which  cannot  be  ignored,  is  that 
the  present  work  load  for  the  Ninth  Circuit  is  loo  large  for  a  court  already  consisting  of  thirteen  judges.  As 
the  Commission  has  pointed  out.  there  were  178  filings  per  judgeship  in  the  Circuit  in  fiscal  year  1973.  This 
was  second  highest  in  the  nation,  and  represents  over  a  three-fold  increase  since  1961.  The  majority  does  not 
contend  that  this  caseload  w  ill  suddenly  disappear.  To  tlie  contrary,  even  under  their  speculative  assumptions, 
thev  predict  that  the  caseload  will  increase  "for  the  foreseealde  future""  and  they  join  in  requesting  immediate 
provi.sion  of  "at  least  two  more"  judges  for  the  Circuit.  Thus,  the  majority  acknowledge  that  the  present  and 
minimum  foreseealile  caseload  for  the  Circuit  will  require,  at  the  very  least,  a  court  of  15  active  circuit  judges. 
And  even  more  will  be  required  if  the  circuit's  caseload  continues  to  increase  at  anything  like  the  rate  that  has 
been  regularly  experienced  since  1961. 

There  is  no  need  to  repeat  here  all  of  the  reasons  underlying  the  Commission's  conclusion  that  a 
court  of  l.S  active  circuit  judges  is  entirely  too  large  to  permit  the  fair  and  efficient  administration  of  justice. 
As  the  Commis.sion  sununarized  its  position  with  particular  reference  to  the  Fifth  Circuit,  which  is  presently 
composed  of  1.5  judges: 

"The  Fifth  Circuit  has  grown  to  a  court  of  1.5  active  judges,  each  of  whom  shoulders 
a  heavv  workload  despite  the  use  of  extraordinary  measures  to  cope  with  the  flood 
of  cases.  Serious  problems  of  administration  and  of  internal  operation  inevitably  re- 
sult with  so  large  a  court,  particularly  when  the  judges  are  as  widely  dispersed  geo- 
graphicaliv  as  they  are  in  the  Fifth  Circuit.  For  example,  it  becomes  more  difficult 
to  sit  en  banc  despite  the  importance  of  rnaintaing  the  law  of  the  circuit.  Judges 
themselves  have  been  among  the  first  to  recognize  that  there  is  a  limit  to  the  number 
of  judgeships  which  a  court  can  accommodate  and  still  function  effectively  and  eff- 
i(ientlv.  In  1971  the  Judicial  Conference  of  the  United  States  endorsed  the  conclu- 
sion of  its  Committee  on  Court  Administration  that  a  court  of  more  than  15  would 
be  'unworkable'.  At  the  same  time,  the  Conference  took  note  of  and  quoted  from  a 
resolution  of  the  judges  of  the  Fifth  Circuit  that  to  increase  the  number  of  judges 
on  that  court  'would  diminish  the  quality  of  justice'  and  the  effectiveness  of  the 
court  as  an  institution." 

in  view  of  the  general  consensus  that  a  court  of  15  judges  is  undesirable  and  indeed,  unworkable, 
and  in  view  of  the  majority's  position  that  a  court  of  at  least  15  judges  is  already  required  in  the  Ninth  Cir- 
cuit, it  is  difficult  to  understand  the  majority's  conclusion  that  any  present  division  of  the  Ninth  Circuit 
would  be  "premature." 

There  was.  moreover,  substantial  evidence  before  the  Commission  that  the  problems  of  ad- 
ministration and  institutional  unity  inherent  in  a  court  of  15  judges  have  already  manifested  themselves  in 
the  Ninth  (Circuit.  The  Commission  summarized  the  evidence  before  it  as  follows: 

"Delays  in  the  disposition  of  civil  cases,  often  of  two  years  or  more,  have  serious- 
ly concerned  both  judges  and  members  of  the  bar.  The  size  of  the  court  (13 
authorized  judgeships  since  1968)  and  the  extensive  reliance  it  has  been  required 
to  place  on  the  assistance  of  district  and  visiting  judges  have  threatened  its  in- 
stitutional unify.  Attorneys  and  judges  have  been  troubled  by  apparently 
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inconsistent  decisions  by  different  panels  of  the  large  court;  they  are  concerned 
that  conflicts  within  the  circuit  may  remain  unresolved.  Whatever  the  reason,  for 
two  successive  fiscal  years,  1971  and  1972,  there  were  no  en  banc  adjudications. 
More  recently,  the  court  has  accepted  a  number  of  cases  for  en  banc  determina- 
tions and  appears  to  be  doinf;  so  with  incrcasiiif;  frequency.  It  remains  to  be  seen 
whether  this  \^^ll  serve  further  to  exacerbate  the  problems  of  delay." 

The  majority  rely  in  part  on  the  possibility  of  adopting;  proeedura]  reforms  in  lieu  of  a  division 
of  the  circuit.  However,  these  reforms  could  obviate  the  current  need  for  13  or  more  active  circuit  judges 
only  if  they  could  be  expected  to  produce  a  large  increase  in  the  already  crushing  workload  of  16.1  ainiual 
dispositions  per  judgeship.  This  result  is  unlikely.  As  Circuit  Judge  Duniway  pointed  out  in  his  persuasive 
testimony  before  the  Commission,  the  court  has  already  adopted  mimerous  procedurid  devices  in  an  effort 
to  increase  its  efficiency,  resulting  in  a  pre-judge  increase  in  dispositions  from  r,2  per  judgesiup  in  hscal 
1961  to  165  per  judgeship  in  fiscal  1973,  including  approximately  110  opituons  per  judgeship  per  vear.  It 
is  unrealistic  and  highly  speculative  to  assume  that  procedural  reforms  alone  can  result  in  a  significant  m 
crease  injudicial  output  beyond  that  already  existing.  This  conclusion  is  reinforced  by  the  fact  that  the 
two  procedural  reforms  which  offer  the  clearest  potential  for  increasing  per  judge  output,  .screening  and 
limitation  or  elimination  of  oral  argument,  are  already  heavily  employed  in  the  Ninth  Circuit  un<ier  Circuit 
Rule  3(a).  (.See  Judge  Hufstedler's  address  of  June  27.  1974,  to  the  Los  Angeles  County  liar  Association, 
reprinted  in  the  Los  Angeles  Metropolitan  News,  June  28,  1974.) 

The  majority  also  opposes  the  presently  needed  division  of  the  ciruit  on  the  ground  that  it  ma\ 
"divert  efforts"  from  the  need  for  a  general  "overhaul"  of  the  federal  appellate  system,  and  suggests  that  the 
choice  must  now  be  made  between  splitting  circuits  on  the  one  hand,  and  procedural  and  other  reforms  on 
the  other.  There  is,  however,  no  warrant  for  such  an  "eitheror"  approach,  as  the  Commission  specifically 
pointed  out:  ,  ■       .      .     >. 

"The  Commission  harbors  no  illusions  that  realignment  is  a  sufficient  remedy, 
adequate  even  for  a  generation,  to  deal  with  the  fundamental  problems  now  con- 
fronting the  Courts  of  Appeals.  These  problems  are  u.dikely  to  be  solved  by  realign- 
ment alone  without  destroying  or  impairing  some  of  the  most  valuable  qualities  of 
the  federal  court  appellate  svstem.  It  is  our  opinion,  however,  that  realignment  is  a 
necessary  first  step  in  the  Fifth  and  Ninth  Circuits,  not  only  to  afford  relief  to  the 
pressing'problems  of  the  present,  but  also  to  provide  a  firm  base  on  which  to  build 
more  enduring  reforms." 

\  lar<re  portion  of  the  majority's  report  is  devoted  to  the  exposition  of  certain  statistics  which 
purport  to  sirow  that  if  the  Ninth  Circuit  is  dmded  along  the  lines  indicated,  the  current  diminishing  workload 
in  selective  service  cases  may  be  unduly  concentrated  in  the  new  Ninth  Circuit,  whereas  the  current  incr.-aMng 
workload  in  narcotics  cases  may  be  unduly  concentrated  in  the  new  Twelfth  Circuit.  Thus,  concludes  the 
report  further  study  is  needed  in  order  to  assure  that  the  caseload  in  each  new  circuit  will  grow  at  the  same 
rate.  Even  if  these  statistics  be  accepted  at  face  value,  they  are  essentially  irrelevant.  The  fact  that  one  c.r- 
cuit's  caseload  may  grow  slightly  faster  than  that  of  another  in  the  future  does  nothing  to  obviate  the  pr.scnt 
need  for  divi.sion  created  by  the  existing  caseload.  Further,  the  majority  have  made  no  effort  to  quan  itv  the 
purported  difference  in  growth  rates  arising  from  the  alleged  imbalance  in  relation  to  the  overal  caseloa.   ol 
the  proposed  new  circuits.  Nor  do  they  suggest  that  the  historical  overall  rate  of  growth  ot  appelate  case  oa.ls 
in  the  proposed  circuits  is  significantly  different.  Indeed,  to  the  extent  there  is  any  "imbalance    created  l-v 
the  distribution  of  narcotics  and  selective  service  cases,  it  seems  probable  that  it  is  cancelled  out  by    imbalan. 
in  other  types  of  cases  not  idenfified  by  the  majority.*   Moreover,  the  majority  report  makes  no  ,-tlort  to  tak 


ance; 


*Thus  the  majority  themselves  suggest  that  potentially  more  difficult  private  antitrust  appeals  in: 
heavily  concentrated  in  the  propo.sed  Ninth  Circuit.  This  would  tend  to  offset  any  pos.^ible  "imbal 
ated  by  the  allegedly  uneven  distribution  of  narcotics  and  selective  service  cases. 


be  more 
ulaiice"  ere- 
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account  of  the  extent  to  which  the  workload  significance  of  criminal  narcotics  and  selective  service  cases 
has  already  been  reduced  by  screening  under  Circuit  Rule  3(a). 

The  majority  offer  severaJ  proposed  alternatives  designed  to  avoid  the  necessity  for  dividing  the 
judicial  districts  of  California  among  two  circuits.  However,  as  the  Commission  has  pointed  out: 

"a  circuit  consisting  of  California  alone  would  immediately  require  nine  judges 
even  to  maintain  the  high  caseload  per  judge  that  now  obtains  in  the  Ninth  Cir- 
cuit. In  addition,  it  would  do  little  to  solve  the  existing  problems  of  the  Ninth 
Circuit  because  California  now  provides  two-thirds  of  the  caseload  of  the  cir- 
cuit as  presently  constituted." 

This  conclusion  is  strikingly  demonstrated  by  the  extreme  imbalances  in  the  caseloads  of  the 
proposed  circuits  under  each  of  the  five  alternatives  advanced  by  the  Committee.  Plan  "D"  in  which  Cali- 
fornia alone  would  constitute  the  new  Ninth  Circuit,  involves  the  least  imbalance.  But  even  under  thai  [)lan 
nine  judgeships  would  be  required  to  maintain  the  current  unacceptably  high  per  judge  caseload  in  the 
"California"  circuit,  which  only  five  judges  would  be  sufficient  to  handle  the  caseload  in  the  other  new  cir- 
cuit. Thus,  even  the  least  distorted  division  proposed  by  the  majority  would  simultaneously  create  a  one- 
state  circuit  and  yet  another  unduly  small  circuit  without  achieving  the  substantial  benefits  that  may  be 
realized  under  the  Commission's  proposal. 

The  majority's  fears  respecting  potential  conflict  in  matters  of  interpretation  and  validity  of 
California  state  laws  are  likewise  speculative  and  are  fully  dealt  with  in  the  report  of  the  Commission.  As 
Circuit  Judge  Duniway  pointed  out  in  his  testimony  before  the  Commission,  the  jurisprudence  of  California 
is  highly  developed  thus  minimizing  the  potential  for  conflict  in  matters  of  interpretation.  Further,  there  is 
no  substantial  reason  to  doubt  that  such  devices  as  abstention  and  certification,  if  proved  necessary,  will  be 
appropriately  authorized  (in  the  case  of  certification)  and  utilized  by  federal  judges  sensitive  to  the  need  to 
avoid  such  conflict.  Even  without  utilization  of  such  devices,  decisions  of  the  state  courts  on  matters  of 
state  law  control  those  of  the  federal  courts,  and  any  conflicts  on  significant  points  of  state  law  that  may 
develop  are  unlikely  to  endure.  As  to  possible  conflicts  regarding  the  validity  of  state  law  under  the  Federal 
Constitution  and  Statutes,  the  express  conflict  resolution  provision  of  the  proposed  implementing  legislation 
provides  an  adequate  remedy  should  any  significant  conflicts  develop.* 

A  more  important  "conflicts"  problem  than  that  hvpothesized  by  the  majority  for  the  future 
is  reflected  in  the  substantial  evidence  received  by  the  Commission  that  "attorneys  and  judges  have  been 
troubled  by  apparently  inconsistent  decisions  by  different  panels  of  the  large  court:  they  are  concerned  that 
conflicts  within  the  circuit  may  remain  unresolved."  This  very  real  and  existing  problem  is  an  outgrowth  of 
the  problems  of  "institutional  unity,"  discussed  by  the  Commission,  resulting  from  the  court's  large  size 
and  caseload. 

The  Commission  likewise  fully  dealt  with  the  majority's  preference  for  "divisions"  within  the 
circuit.  As  the  Commission  correctly  concluded: 

"Any  scheme  for  restructuring  the  Ninth  Gircuit  into  divisions  depends  for  its 
success  on  a  mechanism  for  preserving  a  unified  law  within  the  circuit.  The  pro- 
posals we  have  received  recognize  this  but  defer  the  consideration  of  specific 
details  on  this  crucial  matter.  Thus,  it  is  difficult  to  predict  how  the  divisions 
would  operate.  In  all  likelihood,  however,  the  two  divisions  would  soon  act 


•  As  the  majority  recognize  such  conflicts  are  possible  even  today  among  the  decision  of  the  four  Federal 
district  courts  located  within  California. 
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and  be  perceived  as  separate  courts.  As  a  result  the  circuit  would  lie  divided  in 
fact  though  not  in  law.  Enormous  administrative  difficulties  might  he  created 
bv  the  need  to  coordinate  the  activities  of  the  two  divisional  headquarters  and 
the  directives  of  the  two  divisional  chief  judges.  The  present  problems  of 
avoiding  intra-circuit  conflicts  would  he  exacerbated,  inasmuch  as  only  a  pro- 
ceeding that  included  judges  from  botli  divisions  could  speak  with  autlioritalive 
finalitv." 


Noble  K.  Gregory 
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Mr.  Petrie.  Our  report  is  dated  July  15, 1974,  and  has  been  approved 
by  the  board  of  directors  of  the  Bar  Association  of  San  Francisco 
on  July  24,  1974. 

A  majority  of  nine,  including  myself,  opposed  the  Revision  Com- 
mission's report,  and  the  pending  proposal  to  realign  the  ninth  circuit, 
principally  because  it  would  entail  a  division  of  California,  Mr.  Chair- 
man. One  member,  Mr.  Gregory,  dissented  and  his  dissent  is  a  part 
of  that  report.  We  hesitated  before  challenging  the  proposal  of  the 
distinguished  Commission  and  its  able  and  courteous  director.  Pro- 
fessor Levin,  but,  with  respect,  we  cannot  agree  that  the  pending  bill 
strikes  the  best  balance. 

Probably  you  have  heard  almost  as  many  views  on  realignment 
as  have  been  expressed  recently  on  inflation.  Mindful  of  that  and 
of  your  time,  I  will  not  repeat  in  any  detail  what  is  contained  in 
our  report. 

Mr.  Chairman,  I  understand  that  you  and  Mr.  Levin  are  familiar 
generally  with  that  report.  You  are  aware  that  the  Bar  Association 
of  San  Francisco  urged  that  the  ninth  circuit  be  kept  intact,  at  least 
for  the  time  being,  that  more  judges  be  added,  that  the  Administra- 
tive Office  of  the  IJ.S.  Courts  be  asked  to  analyze  the  kind  of  caseload 
coming  from  the  various  districts  to  the  ninth  circuit  and  then,  on 
any  eventual  realignment,  the  State  of  California  be  kept  intact. 

We  were  and  are  concerned  about  the  potential  for  conflicting  or 
confusing  judgments  or  interpretations  of  California  law  if  California 
were  divided  between  two  circuits.  We  were  concerned  also  that  a 
split  of  California  would  tend  to  polarize  the  northern  and  southern 
parts  of  the  State.  Parenthetically,  may  I  say  that  nothing  seems  to 
have  united  southern  and  northern  California  more  in  recent  times 
than  the  Commission's  recommendation  and  this  pending  legislation. 
The  two  parts  of  the  State  of  California  are  quite  different  in  many 
ways,  yet  the  Federal  Courts  Committee  of  the  Los  Angeles  County 
Bar  Association  was  also  almost  unanimously  against  any  division 
of  California,  as  we,  of  course,  were. 

In  a  moment  I  would  appreciate  the  opportunity  to  deal  with  some 
of  the  numbers  as  to  filings  and  numbers  of  judges  and  consider  with 
you  what  we  deem  to  be  feasible  alternatives  to  severing  California. 

But  first,  we  of  the  San  Francisco  Bar  Association  would  like  to 
pose  what  seemed  to  us  to  be  some  of  the  basic  questions  and  then 
go  on  to  suggest  some  tentative  answers. 

The  first  question  we  would  like  to  raise,  Mr.  Chairman,  is :  Does  the 
proposed  realiffnment  best  promote  a  desired  regionalism  ?  Our  second 
question  w^ould  be:  Does  the  proposed  realignment  furnish  a  basis 
upon  which  to  build  in  the  next  25  years  or  even  the  next  10  or  15 
years? 

The  third  question :  Is  it  worthwhile  to  sever  California  in  order 
not  to  exr^eed  the  number  of  nine  iudffes? 

Now,  Mr.  Chairman,  I  would  like  to  speak  first  as  to  the  first  ques- 
tion. All  of  us  want  to  pay  more  than  lipservice  to  regionalism.  The 
question  that  troubles  me  is  how  can  regionalism  be  served  by  cutting 
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California  and  by  putting  one-half  of  it  in  the  twelfth  circuit  and  the 
other  half  in  a  new  ninth  circuit.  While  the  analogy  is  not  exact.  Sena- 
tor Cranston  does  not  represent  one-half  of  California,  and  Senator 
Tunney  does  not  represent  the  other;  they  both  represent  all  of 
California. 

The  Federal  circuit  courts  have  a  different  role  of  course,  but  isn't 
there  some  parallel  ?  We  have  asked  ourselves  wdiat  is  meant  by  region- 
alism or  federalism,  particularly  with  respect  to  the  Federal  circuit 
courts.  I  suppose  that  regionalism  connotes  drawing  upon  the  diverse 
elements  from  several  States,  not  only  to  avoid  provincialism,  but  also 
to  gain  insight  and  strength.  To  what  end?  We  submit  so  that  the 
Federal  circuit  court  can  serve  as  a  beacon  and  a  unifying  factor,  so 
that  all  the  Federal  courts  can  strengthen  all  the  States  of  the  Union. 
Doubtelessly,  Mr.  Chairman,  others  can  articulate  better  the  moving 
spirit  behind  regionalism  and  its  aim.  It  seems  to  us  there  are  two 
concepts,  drawing  strength  from  the  various  States  and  then  unifying 
and  strengthening  them  all  together. 

Wliat  we  hope  to  do  is  to  focus  this  subcommittee  on  what  seems  to 
us  should  be  of  paramount  concern,  and  we  of  the  San  Francisco  Bar 
Association  cannot  see  that  regionalism  is  best  served  by  severing 
California.  The  Federal  Government  would  be  a  devisive,  not  a  unify- 
ing factor,  and  all  in  the  name  of  judicial  efficiency. 

Now,  to  turn,  Mr,  Chairman,  to  our  proposed  answer  to  the  second 
question.  The  question  differently  stated  is  will  the  proposed  realign- 
ment, in  the  words  of  the  Commission's  report,  "provide  a  firm  base 
on  which  to  build  more  enduring  reforms  ?"  We  believe  we  can  all  agree 
that  the  solution  should  be  a  long  range  solution.  Yet,  regretfully,  we 
cannot  see  that  the  proposed  grouping  of  the  twelfth  circuit  would 
last  even  for  5,  let  alone  25  years,  if  the  Commission's  criteria  leading 
to  the  spit  of  California  are  to  continue  to  apply ;  that  is,  the  desira- 
bility of  nine  judges  and  so  many  filings  per  judge.  Already  the  figures 
for  fiscal  year  1974  render  the  twelfth  circuit  too  large  to  meet  the 
criteria  for  the  optimum  of  judges  and  filings.  Based  upon  figures 
secured  from  Mr.  Luck,  our  circuit  executive,  I  calculated  a  figure  of 
1,552  filings,  and  172  filings  per  judge,  for  a  nine-judge  court  for  the 
proposed  twelfth  circuit.  Now,  this  is  an  immaterial  difference  of  1 
from  the  figure  of  171  filings  per  judge  which  I  understand  Judge 
Duniway  presented  a  couple  of  days  ago. 

But  the  important  thing  to  us  is  that  the  filings  have  increased  in 
the  proposed  twelfth  circuit  from  1,-302  in  fiscal  year  1973 — I  refer  to 
the  Commission's  report  at  page  13 — to  1,538 — that  is  Judge  Duni way's 
figure — to  1,552 — that  is  my  calculation.  I  believe,  Mr.  Westphal,  you 
earlier  this  morning  referred  to  a  figure  of  1,545.  But  the  difference  in 
those  seems  to  me  to  be  immaterial. 

This  is  an  increase  of  somewhere  between  236  and  250  filings  during 
the  1  year  and  boosts  the  present  judge  filings  from  145  filings  per 
judge — I  refer  again  to  the  report  of  the  commission  at  page  14 — to 
171  or  172  filings  per  judge. 

Now,  this  increase,  it  seems  to  us,  illustrates  that  the  use  of  statistics 
to  construct  a  position  at  any  given  point  in  time  will  rest  on  shifting 
sands,  and  this  is  illustrated,  we  believe,  by  how  Judge  Duniway  has 
had  to  shift  his  position  and  his  emphasis  just  a  little  bit  from  the  time 
that  he  filed  a  statement  with  the  Commission  to  the  time  that  he  filed 
his  statement  with  this  subcommittee  just  2  days  ago. 
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Now,  we  of  the  San  Francisco  Bar,  Mr.  Chairman,  and  Lawyers 
throughout  the  ninth  circuit  have  the  highest  respect  for  Judge  Duni- 
way,  and  I  am  referring  to  this  merely  to  indicate  that  to  us  even  these 
figures  that  are  taken  at  any  point  in  time  must  be  viewed  as  relative 
figures.  Now,  in  the  statement  that  Judge  Duniway  filed  with  the  Com- 
mission—I refer  to  page  14  of  that  statement,  Mr.  Chairman— Judge 
Duniway  was  arguing  against  the  proposition  of  California  alone  be- 
coming a  separate  circuit  with  nine  judges,  and  he  said,  "As  will  at 
once  be  apparent,  the  single  most  important  figure  is  1,550  cases  from 
California.  If  California  alone  became  a  separate  circuit  with  nine 
judges,  there  would  be  172  filings  per  judgeship,  a  figure  far  too  large, 
in  my  opinion." 

Yet,  when  Judge  Duniway  is  confronted  with  the  figure  of  171  fil- 
ings or  172  filings  per  judge  for  the  proposed  new  twelfth  circuit,  ac- 
cording to  the  fiscal  year  1974  figures,  he  is  obliged  to  change  emphasis 
somewhat,  and  I  now  refer  to  page  15  of  the  statement  that  he  filed 
with  the  subcommittee  just  a  couple  of  days  ago:  "Nine  judges  in  the 
new  ninth  would  face  i29  filings  per  judge.  Nine  judges  in  the  new 
twelfth  would  face  171  filings  per  judge.  Tlie  129  is  a  reasonable 
number,  in  my  opinion.  The  171  is  high,  but  much  better  than  the  207 
we  faced  in  fiscal  1974  or  than  the  192  that  a  circuit  of  California  alone 
would  face.  In  the  proposed  new  twelfth,  the  judges  would  be  in  a  rea- 
sonably compact  circuit  geographically  and  could  function  much  bet- 
ter as  a  unit  than  we  now  can." 

Mr.  Westphal.  Mr.  Petrie,  if  I  may  interrupt  at  this  point. 

Mr.  Petrie.  Yes. 

Mr.  Westphal.  You  were  not  here  on  Tuesday  when  Judge  Duniway 
testified,  and  I  think  you  should  know  that  in  subsequent  testimony, 
with  reference  to  that  particular  language  on  page  15  which  you  have 
read,  he  conceded  yesterday  that  171  per  judge  was  higher  than  he 
would  like  to  see  and  that  that  figure  could  be  reduced  by  adding  a 
10th  or  11th  judge,  for  example,  to  get  it  closer  to  the  figure  of  129 
which  he  feels  is  a  very  manageable  figure.  I  think  the  comparison 
you  make  is  a  valid  one,  but  Judge  Duniway's  subsequent  oral  explana- 
tion should  be  taken  into  consideration. 

Mr.  Petrie.  I  very  much  appreciate.  Mr.  Westphal,  your  pointing 
that  out  and  bringing  me  up-to-date.  So  that,  if  I  understood  what 
you  say.  Judge  Duniway,  in  his  oral  testimony,  was  willing  to  accept 
a  10-  or  11-judge  court  ? 

Mr.  Westphal.  He  said  he  thought  that  it  could  start  out  with  nine 
judges  and  we  could  see  if  it  increases  in  efficiency.  The  nonscatteration 
of  judges  could  help  them  to  keep  up  with  a  caseload  as  high  as  171. 
He  thought  that  that  new  circuit  should  have  an  opportunity,  if 
created,  to  try  that  before  they  would  come  to  the  Congress  and  ask 
for  a  10th  or  11th  judge. 

Mr.  Petrie.  We  feel  this  increase,  just  in  the  one  fiscal  year,  is  an 
indication  that  the  caseload  in  the  proposed  twelfth  circuit  probably 
would  continue  to  grow,  especially  from  southern  California  and 
Arizona,  so  that  nine  judges  very  soon  will  not  be  enough  to  handle 
that  caseload.  Let  us  grant  that  nine  is  the  optimal  number,  furnishing 
enough  diversity  and  yet  still  being  cohesive  enough.  Still,  we  note  that 
many  notable  courts  have  more  than  nine  judges;  the  World  Court, 
the  Tax  Court,  the  English  Court  of  Appeal,  the  English  criminal 
Court  of  Appeal.  With  that  consideration,  we  have  suggested  that 
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nioro  judges  be  added  right  away  to  the  present  ninth  circuit,  and 
that  Judge  Merrill's  vacancy  be  pmniptly  filled.  We  have  suggested, 
as  I  believe  you  are  aware,  in  our  report,  that  it  would  be  useful  to 
secure  f  mm  the  Administrative  Office  of  the  IT.S.  Courts  an  analysis  of 
the  kinds  of  cases  that  are  going  up  to  the  ninth  circuit  from  the  vari- 
ous districts,  information  that  we  don't  yet  have  but  which  we  are 
told  is  readily  available  in  the  computer  bank.  This  might  assist  your 
subcommittee  in  determining  the  best  grouping  or  a  realignment  of 
the  circuit.  It  might  not  add  much,  but  the  information  seems  to  be 
readily  at  hand.  Meanwhile,  you  would  have  an  opportunity  to  see 
how  well  a  court  with  15  or  18  more  circuit  judges  might  work. 

Now,  the  third  question  that  we  posed :  Would  it  be  worth  severing 
California  to  start  out  with  courts  of  nine  judges  or  less?  We  believe 
the  answer  to  that  is  found  in  this  brief  discussion  and  the  answers  that 
we  have  suggested  to  the  two  prior  questions.  We  believe  that  there  is 
a  potential  conflict  if  you  set  two  circuits  over  the  two  halves  of 
California;  that  there  will  be  contradictory  judgments  and  orders; 
that  there  will  be  conflicting  interpretations  of  State  law ;  and  that 
there  will  also  be  conflicting  interpretations  of  Federal  law\  I  under- 
stand that  other  witnesses  who  have  preceded  me  have  tried  to  address 
themselves  both  to  the  possibility  of  conflicting  interpretations  of 
Federal  law,  as  it  pervades  many  areas  now  and  many  areas  to  come, 
and  State  law. 

We,  at  the  San  Frajicisco  Bar  Association,  considered  as  ciirefully 
as  we  could  the  staft'  report  assembled  under  Professor  Levin's  able 
direction,  and  the  idea  that  many  devices  that  presently  exist  and 
other  devices  that  could  be  constructed  might  obviate  these  conflicts. 
But  we  are  dubious  that  they  would  work  well  enough.  Wliat  these 
devices  seem  to  involve  is  preventing  litigants  from  proceeding,  or 
moving  them  from  Los  Angeles  or  San  Francisco  to  Sacramento,  to 
obviate  these  conflicts,  and  the  utilization  of  the  devices  would  in 
themselves  involve  judicial  time  and  judicial  manpower.  So  we  have 
our  misgivings  about  the  avoidance  of  conflicts.     ■ 

Now,  Mr.  Chairman,  I  would  like  to  talk  briefly  about  various  alter- 
natives that  seem  to  us  to  be  feasible  alternatives  to  the  pending  legis- 
lation. In  our  report,  and  I  l)elieve  you  and  Mr.  Westphal  are  generally 
familiar  with  the  report  of  our 'Special  Committee  that  has  been 
adopted  by  the  Board  of  Directors,  we  set  forth  five  different  plans,  in- 
cluding the  plan  of  California  as  a  single  State  circuit.  We  contend 
that  California  would  be  diverse  enough  by  itself. 

These  prepared  remarks,  Mr.  Chairman,  are  not  going  to  last  much 
longer,  and  then  I  would  welcome  any  questions  that  you  and  Mr. 
Westphal  might  have.  They  are  not  really  prepared  remarks,  Mr. 
Chairman.  As  these  hearings  have  proceeded,  we  have  been  tiding  to 
revise  our  remarks  so  that  we  might  be  able  to  make  some  fresh  con- 
tribution to  these  hearings,  although  one  always  despairs  of  being 
able  to  really  do  that  with  the  learned  witnesses  that  precede  one. 

As  I  say,  one  of  our  plans  is  for  California  as  a  single  State  circuit, 
but  we  recognize  that  two  States  are  better  than  one  and  three  States 
are  better  than  two.  It  is  a  matter  of  balancing  the  factor.  Our  thought 
was  that  if  it  was  extremely  important  to  keep  down  the  nimiber  of 
filings  per  judge  and  the  number  of  judges  on  the  court,  then  very 
serious  consideration  should  be  given  to  California  as  a  one-State 
circuit.  If  you're  content  to  give  a  little  leeway,  we  would  then  like  to 
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talk  about  first,  perhaps  adding  Hawaii  and  Guam  to  California  as 
a  circuit.  Immediately  you  double  the  number  of  Senators,  although 
as  our  report  indicates,  we  believe  that  the  two  California  Senators 
alone  would  have  to  be  responsive  to  the  diverse  interests  of  the  State, 
and  we  would  hope  that  out  of  that  would  come  a  diverse  judiciary, 
even  for  a  one-State  circuit.  But  we  grant  that  four  Senators  would  be 
better  than  two  in  that  regard,  perhaps,  and  that  Hawaii  and  Guam 
would  add  some  diversity — though  that  State  and  Guam  would,  of 
course,  add  the  fewest  filings  to  the  new  circuit.  Nevada  would  add 
somewhat  more  filings.  I  have  figures  here.  Perhaps  you  also,  Mr. 
Westphal,  have  added  them  up.  I  come  out,  for  a  circuit  with  Cali- 
fornia, Hawaii,  and  Guam,  based  on  the  figures  for  fiscal  year  1974, 
with  1,832  filings,  and,  with  an  11-judge  circuit,  that  is  167  filings  per 
judge.  It  seems  to  us  to  be  in  the  ball  park.  If  you  add  Nevada,  in- 
stead of  Hawaii  and  Guam,  and  join  Hawaii  and  Guam  to  a  north- 
western circuit,  you  would  add  a  few  more  filings.  A  figure  of  1,832 
would  give  you  about  300  more  filings,  a  little  less,  than  the  filings  for 
the  new  tw^elf  th  circuit  based  on  the  fiscal  year  1974  figures.  Arizona  in 
place  of  Nevada,  of  course,  would  mean  more  filings. 

Now,  if  this  number  of  filings  is  too  much  for  a  circuit,  Mr.  Chair- 
man, then  we  at  the  San  Francisco  Bar  Association  would  be  bound 
to  ask  this  subcommittee  if  you  would  be  turning  next  to  the  second 
circuit,  because  that  is  roughly  its  number  of  filings.  I  was  struck  with 
what  you  said  this  morning.  Mr.  Westphal,  about  the  second  circuit 
having  more  senior  judges  and  other  assistance,  but  I  still  think  the 
situations  are  roughly  comparable.  So,  if  that  number  of  filings  that 
we  propose  for  a  new  circuit  is  too  much,  then  the  next  step  would 
seem  to  be  to  form  a  circuit  out  of  the  Southern  District  of  New"  York 
and  Vermont  or  Connecticut,  with  added  burdens  for  the  Supreme 
Court. 

So  the  question  that  w^e  see  arising  here  concerns  the  future.  Is  the 
future  solution  going  to  be  to  fragment  circuits  or  to  add  judges  to 
present  circuits  ?  As  the  Commission  is  now  studying  the  possibility  of 
structural  revision  and  procedural  reform,  we  hope  that  it  will  look  at 
the  appendix  of  suggestions  that  we  have  attached  to  our  report — 
some  18  suggestions  in  number — which  are  worthy  of  consideration,  we 
feel,  and,  if  adopted,  could  enable  a  larger  court  to  work  well.  For 
example,  we  suggest  circuit  solicitors  on  both  sides,  circuit  appellate 
lawyers  for  the  Government  and  public  defenders  at  the  appellate  level. 
We  wonder,  Mr.  Chairman,  if  it  might  not  be  a  good  idea  for  the  cir- 
cuit court  to  be  able  to  award  attorney's  fees  to  winning  parties 
on  appeal.  We  have  the  feeling  that  in  many  instances  today  losing 
parties  appeal,  especially  money  judgments,  so  that  they  need  not  pay 
out  on  the  judgments  for  a  while. 

Now,  there  are  some  things  that  we  would  like  to  call  to  your  atten- 
tion very  briefly  about  these  fiscal  year  1974  figures.  I  have  secured 
some  of  these  from  our  circuit  executive.  The  ninth  circuit,  Mr.  Chair- 
man, seems  to  be  holding  as  many,  if  not  more  hearings  than  are  being 
held  around  all  the  circuits.  We  offer  this  to  indicate  that  we  don't  think 
that  circuit  has  to  be  realigned  tomorrow.  I  certainly  want  to  argue 
my  cases  orally,  and  I  believe  most  lawyers  do.  but  according  to  these 
figures  that  Mr.  Luke  has  given  me,  the  ninth  circuit  in  fiscal  1974 
held  16.8  percent  of  all  hearings.  Now,  that  is  to  be  compared  to,  I 
think,  its  percentage  of  the  cases  in  the  country  that  are  terminated 


325 

after  hearings  or  after  submission,  and  that  is  only  14  percent.  So  the 
ninth  circuit  seems  to  be  doing  a  little  better  than  the  national  average 
on  that. 

There  is  one  other  recent  statistic  I  would  like  to  call  to  your  atten- 
tion. It  is  a  calendar  year  statistic.  In  the  first  8  months  of  this  calen- 
dar year,  the  ninth  circuit  has  made  a  net  gain  on  its  backlog  of  pend- 
ing cases  of  245.  The  filings  for  the  first  8  calendar  months  of  this 
year  Avere  just  a  little  less,  I  believe  23  less,  than  the  first  8  months 
of  calendar  year  1973.  That  is  a  little  updating  of  the  5-month  calendar 
figures  that  we  had  in  our  report. 

Mr.  Westphal.  Mr.  Petrie,  on  that  statistic,  if  you're  considering 
the  firet  8  months  of  the  calendar  year,  you  have  in  operation  two 
phenomena.  That  8  months  includes  June,  July,  and  August,  and  a 
lot  of  attoinevs  in  the  ninth  circuit  have  some  kind  of  vacation.  Perhaps 
they  don't  file  as  many  cases  in  July  and  August  as  in  other  months. 
There  is  also  the  fact  that  in  May,  June,  and  July  the  court  has  reached 
the  end  of  the  period  of  time  when  it  normally  hears  oral  arguments, 
and  the  judges,  then,  are  turning  out  opinions  that  accummulate  in 
various  sessions.  So  you  have  a  larger  number  of  terminations  during 
that  particular  period  of  time. 

Mr.  Petrie.  Well,  I  appreciate  that,  but  we  are  comparing  the  first 
8  calendar  months  of  1974  with  the  first  8  calendar  months  of  1973 
when  the  same  factors  should  seem  to  be  at  work. 

Now,  I  can't  draw  any  great  hope  from  this  that  there  is  a  real  level- 
ing off  and  that  a  plateau  has  been  reached,  but  I  think  it  may  give 
a  little  less  sense  of  urgenc}^  to  your  considerations,  and  we  thought 
it  was  a  significant  statistic.  I  expect  that  the  caseload  is  going  to  con- 
tinue to  increase  more  gradually  as  a  federal  consumer  protection 
agency  bill,  and  other  legislation,  is  passed. 

We  would  like  to  call  your  attention,  if  you  haven't  already  noted 
it,  to  a  studv  of  the  National  Center  for  State  Courts  on  the  California 
Courts  of  Appeal.  Perhaps  you  have  already  noted  it.  It  seems  to  us 
that  it  contains  some  suggestions  that  are  worthy  of  consideration 
here  and  before  the  Hruska  Commission. 

So  the  Bar  Association  of  San  Francisco.  Mr.  Chairman,  respectfully 
urges  this  subcommittee  not  to  sever  California,  diluting  regionalism 
and  raising  problems.  We  believe  that  neat,  nine,  judge  compartments 
are  perhaps  like  the  will-of-the-wisp.  Sections  of  the  country  embracing 
larffe  caseloads  call  for  somewhat  larger  courts.  All  courts,  but  espe- 
cially the  larger  ones,  can  be  aided  greatly  by  structural  innovation,  the 
subject  of  the  Commission's  second  study. 

We,  the  San  Francisco  Bar  Association,  Mr.  Chairman,  thank  you 
for  listening  to  these  remarks,  and  I  would  be  very  pleased  to  try  to 
answer  any  questions  that  you,  Mr.  Chairman,  or  Mr.  Westphal  might 
have. 

Senator  Burdick.  Thank  you  very  much  for  your  contribution.  It 
has  been  very  helpful. 

In  your  presentation  you  talk  about  regionalism.  How  do  you  square 
regionalism  with  your  recommended  plan  of  keeping  California  alone 
in  the  circuit  ? 

Mr.  Petrie.  To  us  it  is  not  the  happiest  solution,  Mr.  Chairman. 

Senator  Bttrdick.  How  can  you  possibly 
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Mr.  Petrie.  We  feel  it  doesn't  dilute  regionalism  too  much  for  this 
reason:  the  diversity  of  California.  I  mean,  that  is  what  we  must 
come  back  to.  One  of  the  goals  of  regionalism  that  we  apprehend  is 
to  draw  diverse  elements  from  various  States  of  the  Union. 

Senator  Burdick.  Texas  could  make  the  same  argument.  They  are 
regional.  They  have  everything  from  cattle  to  oil. 

Mr.  Petrie.  In  California,  Mr.  Chairman,  we  would  respond  by 
claiming  to  be  more  regional  and  more  diverse  than  Texas.  That  is  all 
I  can  say.  We  have  the  cities  of  Los  Angeles  and  San  Francisco,  as 
well  as  the  farming  country  and  the  oil.  It  is  a  matter  of  degree,  Mr. 
Chairman,  I  grant  you,  but  that  is  the  response  that  we  would  make. 
We  do  not  prefer  California  as  a  one  State  circuit,  but  we  say  that 
that  is  a  feasible  alternative  and  a  better  alternative  than  splitting 
California. 

Senator  Burdick.  You  have  in  your  report  a  list  of  possible  reforms 
of  structure  and  procedure  in  the  Federal  appellate  system.  I  would 
especially  like  to  refer  to  item  nine :  Eliminate  diversity  of  jurisdiction 
or  modify  it,  for  example,  by  raising  the  monetary  level. 

Well,  I  happen  to  be  the  author  of  a  bill  that  will  do  just  that.  In 
fact,  I  have  been  an  author  of  such  a  bill  for  the  past  3  years,  and  you 
know,  counsel,  I  haven't  received  encouragement  from  a  single  State 
bar  association,  including  California's. 

Mr.  Petrie.  We  will  try  to  rectify  that,  Mr.  Chairman. 
Senator  Burdick.  Well,  you  see,  this  is  a  long  way  off. 
Mr.  Petrie.  Well,  it  may  or  may  not  be,  Mr.  Chairman.  But  we 
hope  that  you're  closer  than  you  think  to  that. 

Senator  Burdick.  You  haven't  read  my  mail.  The  bar  starts  w^riting 
letters  and  that  has  quite  an  effect  upon  this  Congress.  You've  come 
here  with  a  recommendation  from  the  bar  association;  do  you  have 
a  recommendation  on  diversity  ? 

Mr.  Petrie.  Not  a  specific  one,  Mr.  Chairman,  because  our  special 
committee  was  formed  mainly  to  study  the  report  of  the  Commission, 
and  that  is  all  the  authority  that  we  have.  But  when  I  get  back  to  San 
Francisco  I  will  relay  your  remarks,  and  I  will  talk  to  the  president  of 
the  bar  association. 

Senator  Burdick.  Is  Frederick  Furth  a  member  of  your  bar 
association  ? 

Mr.  Petrie.  He  is  a  member  of  our  bar  association  and  a  member 
of  our  special  committee. 

Senator  Burdick.  He  testified  violently  before  this  committee. 
Mr.  Petrie.  Well,  he  signed  the  report,  Mr.  Chairman. 
Senator  Burdick.  Well,  you  say  they  aren't  following  the  recom- 
mendations, though. 

No  Petrie.  No,  the  appendix,  this  is  a  list  of  suggested  structural 
reforms  or  innovations. 

Senator  Burdick.  You  mentioned  the  conflicts  that  might  arise  in 
the  State  of  California  if  we  had  two  circuits.  Judge  Duniway  testi- 
fied here  that  in  his  13  years  on  the  bench,  he  has  run  across  no  prob- 
lems like  that  at  all,  although  you  have  four  district  courts  in  the 
State  of  California. 

Mr.  Petrie.  As  I  read  his  prepared  remarks,  he  was  talking  about 
two  things.  One,  he  was  talking  about  the  three  judge  court  situation, 
which  involves  the  invalidity  of  a  statute,  and  two,  he  was  talking 
about  conflicting  interpretations  of  California  law. 
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Now,  as  to  the  first  point,  Mr.  Cliairiiian,  the  invalidity  situation, 
that  does  not  seem  to  us  to  be  the  main  problem.  The  main  problem, 
or  the  potential  for  the  most  conflict,  seems  to  us  to  inhere  in  the  area 
of  interpreting  Federal  laws  as  they  apply  to  State  or  Federal  consti- 
tutional requirements,  as  they  apply  to  practices  such  as  prison  prac- 
tices, questions  in  the  environmental  impact  area,  for  example,  or  in 
the  area  of  consumer  protection,  or  in  the  welfare  area  or  other  areas 
that  Judge  Duniway  was  not  talking  about. 

Senator  Burdick.  You  can  imagine  a  lot  of  things.  I  can  imagine  all 
sorts  of  things,  but  are  these  more  imaginary  than  real  ? 

Mr.  Petkie.  We  have  already  had  concrete  examples,  Mr.  Chair- 
man, of  diti'ering  interpretations.  For  example,  in  the  environmental 
impact  area  we  have  conflicts  as  to  what  constitutes  an  adequate  envi- 
ronmental impact  statement.  There  have  been  difl'ering  interpretations. 

Senator  Burdick.  This  is  rather  a  new  law  and  when  we  Anally  get 
it  shaped  down  by  decisions,  you  will  have  to  go  to  the  Supreme  Couit 
on  mtercircuit  disputes,  that  is  true.  But  these  things  get  settled. 

Mr.  Petrie.  They  get  settled,  Mr.  Chairman,  but  new  laws  seem  to 
come  along  and  new  cases  seem  to  raise  new  issues,  so  it  seems  to  be  a 
real  problem  to  us. 

Senator  Burdick.  We  are  trying  to  help  you.  We  are  trying  to  get 
no-fault  insurance.  How  do  you  stand  on  that? 

Mr.  Petrie.  I  am  all  in  favor  of  it,  Mr.  Chairman,  because  I  don't 
handle  pereonal  injury  matters. 

I  am  also,  Mr.  Chairman,  if  I  may  add,  personally  in  favor  of  re- 
ducing diversity  jurisdiction,  if  not  eliminating  it.  Yet  I  recognize 
that  diversity  jurisdiction  constitutes  only  about  10  percent  of  the 
Federal  caseload,  more  or  less. 

Senator  Burdick.  Well,  10  percent  is  helpful. 

Mr.  Petrie.  It  would  be  helpful. 

Mr.  Westphal.  It  represents  3  percent  of  the  cases  tried  by  a  jury. 

]VIr.  Petrie.  That  is  interesting. 

Senator  Burdick.  So  it  is  more  than  10  percent  in  a  way. 

I  have  some  floor  business  and  I  may  have  to  leave  before  your 
interrogation  ends.  I  hope  not,  but  if  I  do,  you  will  undei'stand  ? 

Mr.  Petrie.  I  will,  Mr.  Chairman. 

Senator  Burdick.  In  which  case  we  will  adjourn  until  2  o'clock  this 
afternoon,  when  we  will  hear  the  remaining  witness. 

You  may  proceed. 

Mr.  Westphal.  Mr.  Petrie,  let  me  say  this  at  the  outset  and  reaffirm 
what  I  said  in  my  letter.  I  want  to  compliment  your  committee  and  the 
San  Francisco  Bar  in  presenting  to  both  the  Hruska  Commission  and 
to  this  subcommittee  an  excellent  statement.  Not  that  we  don't  like 
wiiat  the  Hruska  Commission  has  recommended,  but  you  did  offer  some 
analysis  to  the  problem  and  some  alternatives  that  could  be  placed 
alongside  what  the  Hruska  Commission  has  recommended. 

Now",  there  are  just  a  few  points  that  I  would  like  to  explore.  In  your 
committee,  and  in  your  bar  association's  consideration  of  this  problem, 
was  their  any  discussion  aibout  this  extensive  use  of  district  court 
judges  as  a  third  member  of  an  appellate  panel  ? 

]Mr.  Petrie.  Mr.  Westphal,  not  extensive  discussion,  but  there  was 
some  discussion. 
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Mr.  Westphal.  What  generally  is  the  attitude  of  the  bar  that  you 
represent?  Do  they  like  that  practice  or  don't  they?  Do  they  think  it 
is  one  which  should  continue  or  don't  they  ? 

Mr.  Petrie.  We  do  not  like  it,  Mr.  Westphal. 

Mr.  Westphal.  There  has  been  some  indication  that,  while  the  ninth 
circuit  is  reasonably  current  on  criminal  cases,  they  are  I14  to  2  years 
behind  on  civil  appeals.  What  is  the  attitude  of  your  bar  group  on  that 
facet  of  this  problem  ? 

Mr.  Petrie.  Well,  we  feel  that  that  is  a  very  unfortunate  situation. 
Any  delay  in  the  trial  courts,  or  in  the  appellate  courts,  of  that  mag- 
nitude sits  very  hard  with  the  litigants.  Cases  should  be  tried  and  dis- 
posed of  and  should  be  appealed  and  disposed  of  faster  than  that.  But  I 
do  concur  with  what  Judge  Kilkenny  said  earlier,  if  the  vacancies  had 
been  filled  faster  and  if  the  requests  for  additional  judgeships  had  been 
met  in  the  ninth  circuit,  the  situation  in  the  view  of  the  bar  would  not  be 
nearly  as  bad  as  it  is  now. 

Mr.  Westphal.  As  you  look  back  at  the  history  of  the  country  this 
matter  of  the  speed  with  which  vacancies  are  filled,  is  very  much  like 
the  problems  we've  faced  regarding  declarations  of  war.  I  don't  know 
how  that  time  problem  can  be  solved  within  the  limits  of  the  Constitu- 
tion. I  don't  know  how  you  can  fill  vacancies  any  faster  when  the  proc- 
ess specified  in  the  Constitution  seems  to  entail  as  much  time  as  it  does. 

Mr.  Petrie.  We  appreciate  that  it  takes  significant  time  and  should 
take  significant  time. 

Senator  Burdick.  As  the  process  of  selecting  a  new  judge  goes  on, 
your  senior  judge  is  there;  in  most  cases,  he  is  still  operating. 

Mr.  Petrie.  Yes,  but  if  the  new  judge  were  there,  there  would  be  two 
judges,  Mr.  Chairman. 

Senator  Burdick.  That  is  right,  but  the  fact  that  you  are  waiting 
for  an  appointment  doesn't  mean  you  don't  have  a  single  judge  in  the 
meantime. 

Mr.  Westphal.  Then  there  will  be  an  interval  between  the  creation 
of  the  judgeship  and  the  time  it  is  filled  by  appointment.  Again,  this 
is  in  the  same  catagory  as  declarations  of  war. 

Mr.  Petrie.  Pardon  me.  You  know,  we  in  San  Francisco  believe  that 
there  must  be  senior  judges  or  inactive  judges  around  the  country  who 
can  be  brought  into  the  ninth  circuit,  at  least  more  of  them  than  have 
been,  on  a  kind  of  crash  program  to  whittle  away  at  the  backlog. 

Mr.  Westphal.  The  subcommittee  has  studied  every  one  of  the  cir- 
cuits in  the  country.  We  find  that  every  circuit,  in  order  to  meet  its  in- 
creasing caseload  is  making  virtually  a  full  use  of  its  own  judges,  both 
circuit  and  district.  This  flexibility  that  is  extended  into  the  system, 
by  virtue  of  the  assignment  powers  of  the  chief  judges  and  the  Chief 
Justice,  is  being  utilized,  and  there  is  very  little  unused  and  untapped 
judge  power  going  to  waste.  At  least  that  is  what  we  have  found  in 
our  studies  as  we  have  reviewed  not  only  the  circuits  but  the  districts. 

Mr.  Petrie.  You,  of  course,  have  a  much  broader  perspective  than 
we  have. 

Mr.  Westphal.  We  have  had  testimony  concerning  the  experiences 
of  a  15-man  court  which  has  also  employed,  at  various  times,  visiting 
judges  and  assigned  judges,  giving  it  the  equivalent  of  19.  20,  or  21 
judges,  in  order  to  handle  a  caseload  even  larger  than  that  of  the  ninth 
circuit.  They  devised  a  system  which  has  in  effect  resulted  in  the  elimi- 
nation of  oral  argument  in  about  50  percent  of  their  cases.  Is  that  a 
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trend  that  you  and  your  committee  or  bar  group  would  like  to  see  con- 
tinue and  spread  from  the  fifth  circuit  into  other  circuits  ? 

Mr.  Petrie.  No,  we  don't  welcome  that  in  the  sense  that  we  believe 
in  oral  argument,  but  I  do  appreciate  Judge  Kilkenny's  point  that 
there  are  many  cases  that  go  to  the  circuit  courts  of  appeal  that  can  be 
decided  wisely  and  correctly  without  oral  argument. 

Mr.  Westphal.  Well,  as  a  trial  lawyer,  I  worked  in  the  appellate 
courts  for  20  years  and  I  agree  with  you,  but  those  are  always  the  other 
law^yere'  cases. 

Mr.  Petrie.  I  certainly  also  want  to  orally  argue  my  own  cases,  Mr. 
Westphal. 

Mr.  Westphal.  Mr.  Petrie,  I  am  curious  as  to  what  your  reaction 
is  as  to  the  Kilkenny  proposal  as  presented  to  the  subcommittee  this 
morning. 

Mr.  Petrie.  Well,  we  would  like  you  to  give  it  a  chance  to  see  how 
it  works,  and  we  think  that  that  chance  would  be  lost  if  you  realigned 
the  circuits.  We  saw  enough  promise  in  it  that  we  were  able  to  endorse 
it  in  our  report.  We  did  lose  one  of  the  nine-man  majority.  Mr.  Mitchell 
felt  that  he  could  not  endorse  Judge  Kilkenny's  proposal.  I  have  not 
discussed  it  with  him  at  any  length.  We  think,  all  in  all,  that  it  is  a 
feasible  proposal  and  that  it  offers  a  way  to  make  larger  circuits  with 
more  judges  work. 

Mr.  Westphal.  What  do  you  perceive  to  be  the  essential  difference 
between  the  Kilkenny  proposal  and  the  Hruska  Commission  proposal  ? 

Mr.  Petrie.  Intracircuit  conflicts  rather  than  intercircuit  conflicts, 
trying  to  resolve  those  conflicts  at  the  circuit  court  level  instead  of 
further  burdening  the  Supreme  Court. 

Mr.  Westphal.  In  other  words,  you  are  most  concerned  about  the 
Hruska  proposal  focusing  upon  this  problem  of  how  you  resolve  con- 
flicts of  opinion  between  the  new  ninth  circuit  and  the  new  twelfth 
circuit.  You  perceive  that  the  Kilkenny  proposal  for  division  keeps 
substantially  the  same  geographical  realignment,  but  also  keeps  your 
conflict-resolving  power  out  on  the  west  coast  instead  of  a  block  and 
a  half  down  the  street  here  in  Washington.  Isn't  that  what  the  prob- 
lem is  ? 

Mr.  Petrie.  That  is  basically  what  I  commented  on.  I  wanted  to 
refrain  from  repeating  what  I  commented  on  earlier,  but  our  princi- 
pal objection  to  the  recommendation  of  the  commission  is  that  it  would 
entail  a  di\T[sion  of  California — that  it  is  divisive.  Maybe  this  is 
imponderable,  but  we  are  concerned  about  it.  We  think  that  it  would 
lead  to  a  north-south  polarization  in  California.  There  is  that  problem 
in  addition  to  the  mechanics  of  the  thing. 

Mr.  Westphal.  Doesn't  the  Kilkenny  proposal  divide  California 
by  putting  the  northern  and  eastern  districts  in  the  northern  division 
and  the  southern  and  central  districts  in  the  southern  division  ? 

Mr.  Petrie.  Yes,  but  we  don't  think  that  is  going  to  be  nearly  as 
divisive,  because  there  will  still  be  one  circuit  covering  the  State  and 
other  States. 

Mr.  Westphal.  Well,  that  gets  down  to  the  conflict  resolving  mech- 
anism. In  other  words,  divisiveness,  splitting,  polarization,  whatever 
we  want  to  call  it,  is  a  problem  because  of  what  one  finally  comes  up 
with  as  a  conflict  resolving  mechanism.  It  doesn't  have  anything 
to    do    with    geographical    realignment    or    nomenclature    or    any- 
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thing  of  that  kind.  It  is  solely  a  matter  of  what  is  to  be  the  conflict 
resolving  mechanism. 

Mr.  Petrie.  Well,  with  all  respect,  Mr.  Westphal.  that  analysis 
should  lead  this  subcommittee  to  a  realignment  proposal  that  does  not 
sever  California.  You  are  asking  me  to  compare  Judge  Kilkenny's 
proposal  to  the  basic  proposal  of  the  Hruska  commission. 

Mr.  Westphal.  I  understand  what  you  are  saying,  but  what  I  am 
suggesting  to  you  is  that  I  don't  think  the  word  is  sever.  What  you  are 
suggesting  to  us  is  that  we  should  not  come  up  with  a  proposal  which 
would  allow  conflicts  of  opinion  between  your  four  district  courts  to 
result  in  conflicts  of  opinion  at  the  circuit  level  which  cannot  be  readily 
resolved  in  one  fashion  or  another,  I  assume,  preferably  without  the 
insertion  of  a  fourth-tier  court  and  without  the  need  of  relying  on 
review  here  in  Washington  every  time  you  get  a  case  which  you  feel 
presents  a  conflict.  As  we  all  know,  the  Supreme  Court  of  the  United 
States  doesn't  always  agree  with  the  lawyers  when  they  analyze  a 
situation  and  proceed.  Isn't  that  basically  what  it  boils  down  to  ? 

Mr.  Petrie.  Well,  it  is  one  way  to  look  at  it,  Mr.  Westphal. 

Mr.  Westphal.  Well,  yesterday  Jordon  Dreifus  agreed  that  that 
final  analysis  was  the  real  concern,  and  suggested  that  we  not  get  car- 
ried away  by  names  and  some  of  these  other  things.  He  suggested  that 
we  should  concentrate  on  the  central  function  of  the  judicial  system 
at  the  appellate  level,  which  is  that  of  reviewing  actions  taken  in  the 
trial  courts.  If  that  review  results  in  conflicts,  whether  intercircuit  or 
intracircuit,  there  must  be  a  mechanism  for  readily  and  speedily  re- 
solving those  conflicts.  Isn't  that  the  real  problem  we  face  as  we  try 
to  develop  structures  that  can  employ  more  than  9  judges  or  no  more 
than  13, 15, 18, 19,  or  20,  in  order  to  handle  what  we  all  recognize  as  a 
vast  caseload  ? 

Mr.  Petrie.  Certainly  we  should  provide  for  the  resolution  of  con- 
flicts. It  is  a  hard  choice,  I  agree,  but  the  real  question  is,  how  are  you 
going  to  do  it  ? 

Mr.  Westphal.  Well,  that  has  to  be  done  in  some  fashion.  That 
conflict  has  to  be  resolved,  whether  it  is  intracircuit  or  intercircuit. 

Just  a  couple  of  things  here  to  kind  of  clean  up  the  left  side  of  my 
yellow  pad. 

On  page  3  of  your  report,  as  well  as  page  6,  there  is  reference  to  the 
5-montli  figures  from  calendar  year  1974,  which  we  had  talked  about 
in  relation  to  the  8-month  figures  earlier.  I  would  just  like  to  point 
out,  for  the  sake  of  clarifying  the  record,  that  the  first  5  months  which 
you  referred  to  on  page  3  and  on  page  6  were  in  fact  the  last  6  months 
of  fiscal  1974,  and  the  Administrative  Office  figures  that  the  caseload  in 
that  fiscal  year  in  fact  increased  by  16  percent. 

Mr.  Petrie.  I  am  aware  of  that. 

I  wonder  if  I  might  give  you  the  figures,  Mr.  Westphal,  for  these 
8  calendar  months  of  1974. 

Mr.  Westphal.  These  are  the  figures  furnished  you  by  Mr.  Luck? 

Mr.  Petrie.  Yes. 

Judge  Kilkenny.  Mr.  Westphal,  I  am  going  to  have  to  catch  my 
plane.  Would  you  mind  if  I  left  now  ? 

Mr.  Westphal.  Not  at  all.  Judge.  Thank  you  for  coming. 
Mr.  Petrie.  In  the  first  8  calendar  months  of  1974  there  were  1,723 
filings  as  against  1,746  filings  in  the  first  8  calendar  months  of  1973, 
so  that  is  a  little  less,  23  less.  There  were  1,765  terminations  in  the  first 
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8  calendar  months  of  1974  as  against  1,543  or  222  more  terminations 
in  the  first  8  calendar  months  in  1974,  and  tliat  gave  me  the  net  gain 
on  the  bacMag  of  245. 1  thought,  if  you  didn't  get  them  from  any  other 
source,  you  might  like  to  get  them  from  me. 

Also,  according  to  the  fiscal  year  1974  figures,  California  is  now  con- 
tributing not  quite  two-tliirds  of  the  filings,  but  64.2  percent  of  the 
filings  in  the  ninth  circuit. 

,  Mr.  Westphal.  Then  one  last  thing,  and  that  is  that  I  couldn't 
quite  let  go  your  remark  that  the  report  of  the  Hruska  Commission 
has  done  more  to  unify  the  State  of  California  than  anything  in  recent 
years.  The  reason  I  can't  let  that  go  by  is  that  it  reminds  me  of  my 
experience  in  the  Marine  Corps  some  30  years  ago.  On  the  weekends 
when  we  hit  a  liberty  port  we  could  go  into  a  bar,  and,  if  there  were  two 
marines  and  only  two  marines  standing  alongside  that  bar,  they  could 
get  into  a  pretty  good  argument  about  the  merits  of  the  Marine  Corps 
or  of  their  respective  outfits,  but  never  let  a  soldier  or  sailor  come 
along  and  agree  with  one  or  the  other  because  then  the  two  marines 
would  jump  on  the  soldier  or  sailor  and  all  hell  would  break  loose. 
This  is  reasonably  analogous  to  the  way  in  which  you  are  suggesting 
the  organized  l>ar  is  reacting  in  California,  isn't  it? 

Mr.  PETmE.  "Well,  it  is  somewhat  analogous,  but 

Mr.  Westphal.  You  also  spoke  of  the  diversity  within  the  State 
of  California,  and  I  think  we  all  realize  it  is  based  in  part  upon  the 
di"\Trsity  between  the  north  and  south.  Historically  that  has  been  true 
of  California,  politically,  economically,  with  respect  to  water  and  oil. 

I  think  your  committee  has  done  an  excellent  job  and  has  recognized 
the  seriousness  of  the  ]3roblem.  You  have  done  your  best  to  offer  an 
analysis  of  it  and  to  offer  alternatives,  and  I  think  that  fact  demon- 
strates the  difficulty  of  the  ultimate  choice  Congress  will  have  to 
make;  do  you  agree  with  that? 

Mr.  Petrie.  Yes ;  we  think  it  is  a  hard  choice. 

Mr.  Westphal.  But  no  matter  how  hard  the  choice,  there  is  a  real, 
urgent  need  for  additional  judge  power  to  be  applied  to  the  caseload 
in  the  ninth  circuit  and  that  need  must  be  met,  as  you  suggest,  in  a 
fashion  which  meets  three  criteria.  No.  1,  we  must  realign  on  a  basis 
that  will  promote  the  desired  regionalism  in  the  Federal  court ;  Xo.  2, 
we  must  come  up  with  a  base  upon  which  we  can  build  a  system  of 
Federal  appellate  review  that  might  last  for  some  15  or  25  years ;  and 
No.  3,  our  decision  should  be  one  that  is  not  locked  in  by  any  concept 
that  there  is  some  magic  in  the  number  nine.  Is  that  a  fair  summary  ? 

Mr.  Petrie.  Yes ;  those  seem  to  us  to  be  the  principal  considerations, 
Mr.  Westphal.  If  we  can  offer  any  further  input  to  the  subcommittee's 
consideration,  I  hope  we  will  be  able  to  do  that.  Can  we  do  so  by  direct- 
ing a  letter  to  you  ? 

Mr.  Westphal.  I  think  if  there  are  any  points  we  have  not  covered 
vou  can  direct  that  letter  to  the  chairman  of  the  committee,  with  per- 
haps a  copy  to  me.  We  usually  make  it  known  to  all  members  of  the 
subcommittee. 

I  want  to  thank  you,  Mr.  Petrie. 

Mr.  Chairman,  I  think,  then,  we  are  ready  to  stand  in  adjournment 
until  2  o'clock. 

Mr.  Petree.  We  of  the  San  Francisco  Bar  Association  appreciate 
very  much  this  opportunity  to  exchange  views  with  you,  Mr.  Westphal, 
Mr.  Chairman. 

43-476 — 75 22 
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[Whereupon,  at  12 :35  p.m.  the  subcommittee  recessed  to  reconvene 
at  2  p.m.  the  same  day.] 

AFTERNOON   SESSION 

Senator  Burdick.  Our  next  witness  will  be  Mr.  Cleary  S.  Cone, 
past  president  of  the  Washington  State  Bar  Association. 
Welcome  to  the  committee,  Mr.  Cone. 

STATEMENT  OF  CLEARY  S.  CONE,  PAST  PRESIDENT,  WASHINGTON 
STATE  BAR  ASSOCIATION,  ELLENSBURG,  WASH. 

Mr.  CoxE.  Thank  you,  Mr.  Chairman. 

I  appreciate  very  much  the  opportmiity  to  appear  before  the 
subcommittee. 

I,  as  you  just  stated,  am  the  past  president  of  the  Washington  State 
Bar  Association,  a  unified  bar  association  of  approximately  6,000 
members. 

The  Washington  State  Bar  Association  appeared  through  a  number 
of  witnesses  before  the  Commission  at  its  hearing  in  Seattle,  and  we 
spoke  at  substantial  length  at  that  time  with  respect  to  the  grave  i)rob- 
lems  stemming  from  the  difficulties  of  the  present  ninth  circuit. 

I  would  like  to  make  it  clear  at  the  outset  that  we  have  the  greatest 
respect  for  the  individuals  on  the  Commission.  We  have  the  greatest 
respect  for  the  quality  of  their  deliberations,  and  we  agree  wliole- 
lieartedly  witli  their  basic  conclusion,  that  is  that  the  ninth  circuit 
must  be  divided  and  a  new  circuit  must  be  created,  and  not  on  the  basis 
of  some  sort  of  a  divisioning  of  an  existing  and  continuing  ninth  circuit. 

I  think  it  would  serve  no  purpose  to  reiterate  tlie  reasons  for  that 
position,  because  the  Commission  has  itself  covered  that  well  in  its 
report  and  had  heard  broad  testimony  with  respect  to  it. 

The  question  I  think  is  not  whether  the  circuit  should  be  divided 
or  whether  a  new  circuit  should  bo  ci-eated,  ]:)ut  hoir  the  circuit  sliould 
be  divided  and  vjhat  hind  of  a  new  circuit  should  be  created. 

We  recogiiize.  MV.  Chairman,  that  there  isn't  any  solution  to  tliis 
problem,  no  matter  how  Solomon-like  it  might  be,  that  would  be  satis- 
factory to  everyone.  I  think  this  has  elements  similar  to  the  budget 
battle  connected  with  it.  Everyone  is  anxious  to  see  something  done 
but  not  to  them. 

At  the  same  time  there  is  a  different  aspect  here.  That  aspect  is  tliat 
the  objections  that  you  are  liearing  are  coming  from  bar  associations. 
Tliev  are  objections  coming  from  professionals,  and  I  think.  Mr.  Chaii-- 
man,  we  must  recognize  these  objections  are  very  highly  pi'inci]:)led 
objections,  based  not  simply  upon  provincialism  or  upon  some  effort 
to  maintain  a  status  quo  with  respect  to  stature,  but  are  highly  princi- 
pled objections  based  upon  serious  concerns  about  the  eifects  of  the 
method  of  division  of  the  circuit  that  has  been  recommended  by  the 
Commission. 

I  think  that  because  of  the  obvious  quality  of  those  objections  they 
should  not  be  taken  lightly,  and  I  don't  mean  to  suggest  they  are  being 
taken  lightly.  But  I  think  that  the  gravity  of  the  problem  is  sucli 
that  arithmetical  niceties  are  a  secondai'v  consideration  and  tlie  best 
solution  is  tliat  which  best  accommodates  the  conflicting  interests  of  the 
jurisdictions  which  will  be  affected  by  division  of  ninth  circuit. 
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The  Commission  lias  concluded  that  no  circuit  should  consist  of 
less  than  three  jurisdictions,  and  that  under  no  circumstances  should 
California  comprise  an  entire  circuit.  Tlie  Commission,  unfortunately 
then  went  on,  from  a  preponderance  of  Hlinos  in  Cailfornia,  to  con- 
clude that  it  was  necessary  to  divide  California  between  two  circuits, 
and  really  all  else,  I  think,  in  the  Commission's  report  flowed  from 
that  conclusion.  Because  of  the  number  of  filin2:s  in  California,  you 
had  to  divide  it:  Arizona  and  Nevada  beinff  added  to  the  southern 
portion  of  California  was  just  incidental,  and,  simiarly,  all  the  ivst 
of  the  jurisdictions  fell  into  line  because  of  that  basic  conclusion. 

Witli  respect  to  the  Commission's  conclusion  that  California  should 
be  divided,  the  subcommittee,  I  am  sure  has  hard  substantial  objec- 
tions. I  do  want  to  add  tlie  objections  of  the  State  of  '\Vashin<!ton  to 
that  list.  I  think  that  while  the  State  Bar  of  California,  in  connection 
with  their  objections  to  the  Commission's  report,  and  some  of  the  local 
bar  associations  of  California,  in  varyinn;  degrees,  suggest  that  the 
circuit  ought  to  be  retained  as  it  is.  or  that  some  try  should  be  given 
to  this  divisioning  process,  I  think  it  is  fair  to  say,  and  I  don't  mean 
to  speak  for  them,  but  I  think  it  is  fair  to  say  their  objection  is  basically 
to  the  division  of  California  between  two  circuits.  There  are  obviously 
unsatisfactory  aspects  to  this  divisioning  with  respect  to  a  chief  judge 
and  two  assistant  chief  judges,  but  they  regard  anything  as  being 
preferable  to  a  division  of  the  State  between  two  circuits. 

"Washington's  State  Bar  Association,  and  the  State  Bar  Associations 
of  Idaho  and  Alaska  have  for  some  time  strongly  favored  the  creation 
of  a  new  circuit  which  would  not  include  any  part  of  California.  The 
Oregon  State  Bar  Association  and  the  Montana  State  Bar  Association 
have  both  stated  they  would  have  no  objection  at  all  to  inclusion  in 
such  a  circuit.  There  is  a  rather  overwhelming  preponderance  of  ob- 
jection from  the  professionals,  and  from  the  bar  associations,  which 
I  think  fairly  can  be  said  to  reflect  concerns  not  merely  from  the  stand- 
point of  their  interests  but  from  the  standpoint  of  their  clients,  in  over- 
whelming opposition  to  the  Commission's  report. 

The  Washington  State  Bar  has  consistently  favored  the  creation 
of  a  new  circuit  which  would  consist  of  the  five  Xorthwestei-n  States 
of  .Vlaska,  Washington,  Oregon,  Nevada,  and  Montana,  togethei'  with 
such  other  jurisdictions  as  would  make  the  division  more  feasible. 
We  now  specifically  recommend  to  the  subcommittee  that  a  new  circuit 
be  created  consisting  of  those  five  Northwestern  States  together  v\ith 
Nevada  and  (xuam.'Mr.  Chairman,  a  very  good  case  can  also  be  made 
for  substituting  Hawaii  for  Nevada,  the  creation  of  such  a  new 
cii'ciut  would  not  achieve  mathematical  parity. 

It  v/ould,  howevei-,  answer,  first,  the  problem  and  the  serious  ob- 
jections of  California  to  a  splitting  of  that  State.  In  addition,  the 
retention  in  the  present  ninth  circuit  of  California,  along  with  tlie 
two  other  jurisdictions  of  Arizona  and  Hawaii  would  answer  the 
objection  of  the  Commission  that  no  circuit  should  consist  of  less  than 
three  jurisdictions.  The  representatives  of  the  California  bar  have 
stated  their  objections  to  the  splitting  of  tlie  State,  and  representatives 
from  A  rizona  and  Hawaii  would  be  more  competent  than  I  to  coinment 
with  respect  to  their  inclusion  in  the  three-State  circuit  with  California 
but  I  think  it  verv  unlikely  there  would  be  serious  objection  to  that 
inclusion.  I  have  no  way  of  knowing,  with  respect  to  that  three-State 
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circuit— which  would  be  handling  a  caseload  roughly  three  times  the 
size  of  the  new  circuit  that  we  recommend  be  created— I  have  no  idea 
what  the  attitude  of  that  three-State  circuit  might  be  with  respect 
to  experimenting  with  some  sort  of  a  divisioning  process  although 
one  would  hope  it  would  have  a  more  solid  foundation  than  some  of 
the  suggestions  I  have  heard  with  respect  to  it. 

I  must,  I^  think,  obviously,  Mr.  Chairman,  address  myself  to  the 
Commissions  attitude  toward  the  creation  of  a  northwest  circuit 
The  proposal  that  I  am  making  has,  I  think,  clearly  the  advantages 
of  meeting  the  desires_  of  the  great  majority  of  the  jurisdictions  m- 
IvT  '  f^^^\^'r^^^^  ^^  ^^  consistent  with  the  overriding  concern  of  the 
^tate  ot  California  and  its  various  bar  associations  that  it  not  be 
divided. 

The  Commission,  as  you  are  of  course  aware,  recommended  against 
a  creation  of  a  northwest  circuit  at  this  time,  based  upon  the  fact  that 
it  did  nov  have  a  su&cient  caseload.  I  would  point  out  that  the  circuit 
tha^t.we  are  recommending  at  this  time  consist  of  two  additional  juris- 
dictions oeyond  that  which  was  considered  by  the  Commission  in  its 
report.  I  point  out  further  that  the  Commission,  in  its  report  was 
reterring  to  the  creation  of  a  northwest  circuit  that  had  a  caselo'ad  of 
Ij  percent  of  the  circuit  and  had,  based  upon  the  last  statistics  avail- 
able ro  them  at  that  time— the  1973  fiscal  year  statistics— only  382  fil- 
^JW'J-  tlieir  conclusion  about  the  creation  of  a  circuit  with  only 

o52  hlings  was  quite  understandable.  They  did,  however,  in  answer  to 
the  vast  amount  of  testimony  they  had  heard  with  respect  to  develop- 
ing activuy  indicate  that,  should  the  projections  be  borne  out,  a  sepa- 
rate circuit;^for  the  four  or  five  Northwestern  States  might  become  ap- 
propriate. I  am  puzzled  how  one  gets  onlv  four  jN^orthwestem  States 
ImiL  am  assuming  that  that  was  just  not  a  matter  of  significance 
•  Sri  ^^  '''^  '"'""^  talking  about  is  not  four  States  or  five  States  but 
SIX  States  plus  the  territory  of  Guam.  I  must  point  out,  Mr.  Chairman, 

^If  }}''V'^'''^^  '"^  ^??^  ^^^  "^  ^^los^  seven  jursidictions  were  not  the 
o82  that  were  considered  by  the  Commission  when  recommendino- 
negatively  on  such  a  circuit,  but  filings  which  amounted  to  639.  In 
cidentally,  when  I  refer  to  the  figure  382,  that  is  the  1973  statistic 
>Uiich  carried  into  effect  the  change  m  statistical  method  to  include 
administrative  appeals  and  original  proceedings.  In  1961  the  -ntire 
ninth  circuit  had  only  443  filings.  In  fiscal  1974,  the  proposed  new 
northwestern  circuit  had  639  and,  even  after  taking  into  account  the 
adjustment  for  statistical  changes,  the  filings  in  this  new  circuit  would 
exceed  Dy  about  40  perceiit  the  filings  in  the  entire  ninth  circuit  only 
13  years  ago  when  it  functioned  as  a  seven-judge  circuit  court. 
,    In  addition  Mr.  Chairman,  the  lawyer  population,  the  population 
comnH^P  t^'l         '  economic  activity  of  the  jurisdictions  that  would 
n^Z    1  n.      ^^^'^  circuit  are  growing  much,  much  faster  than  the 
national  average.  There_  is  every  reason  to  anticipate  that  not  onlv 
wilf  there  be  an  mcTease  m  filings,  but  that  there  will  also  be  a  sharplV 
accelerated  rate  of  increase  in  filings.  ^  ' 

I  think  it  is  also  significant  to  Sote  that„  within  the  framework  of 

n  s V^'ff '' ''  '^'"-'l?  ^'  ^^"^^  ^^.^^^^^^  «^<^^  ^^-  jin^isdLtioTinvolved 
111  such  a  seven-]  urisdiction  new  circuit  are  uniquely  involved  in  what 

deS  onm?n't  T^'^  '""  '• '^  environmental  battle,  the  strife  betwe 'n 
deielopment  of  energy,  increased  economic  activity,  and  a  desire  to 
maintain  a  particular  form  of  life.  And  that  desire  to  maintain  alife 
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style,  to  maintain  tlie  ecological  balances,  has  certainly  been  reinforced 
by  Federal  legislation.  I  think  it  is  inevitable  that  this  is  going  to  pro- 
vide the  Federal  court  system  in  such  a  new  circuit  with  a  substantial 
number  of  intricate  and  difficult  cases. 

It  is,  I  think,  not  an  accident  that  between  1972  and  1974,  there  was 
a  40.7  percent  increase  in  filings  in  tliis  proposed  new  circuit,  as  com- 
pared with  an  increase  in  filings  in  the  three  States  which  would  be 
left  in  the  ninth  circuit  under  our  proposal  of  only  13.7  percent.  I 
have  made  some  inquiries  to  try  to  determine  whether  there  was  some 
sort  of  statistical  anomaly  involved  there.  I  have  not  been  able  to 
elicit  any  response  that  would  indicate  that  there  is  any  anomaly.  It 
is  simply  that  the  filings  are  growing  much  faster  in  those  jurisdictions. 

We,  therefore,  must  respectfully  disagree  with  the  recommendation 
of  the  Commission  and  with  its  conclusion.  The  creation  of  a  new 
northwest  circuit,  with  the  addition  of  the  two  jurisdictions  I  have 
indicated,  would,  in  our  judgment,  at  this  point,  have  an  ample  work- 
load to  support  at  least  a  five-judge  appellate  circuit. 

I  must  say  that  one  of  the  things  that  struck  me,  ]Mr.  Chairman,  as 
I  reviewed  this  matter  and  went  through  a  vast  volume  of  material,  is 
the  fact  that,  while  the  Commission's  basic  undertaking  liere  is  to  try  to 
arrive  at  a  solution  which  will  be  a  long-range  solution,  the  statistical 
matters  that  appear  and  what  I  know  of  the  area  that  is  involved  are 
simply  inconsistent  with  what  they  have  recommended  being  a  long- 
range  solution.  There  has  been  a  good  deal  of  talk  in  the  course  of  the 
presentation,  and  in  the  questions,  about  an  ideal  ninth  circuit,  or  a 
circuit  that  ideally  would  not  exceed  nine  judges,  about  an  effort  being 
made  to  try  to  retain  some  degree  of  collegiality  in  connection  with  this. 
I  think  it  is  very  significant  that,  if  one  looks  at  the  Commission's 
proposal,  looks  at  the  increase  in  filings,  considers  the  developments 
that  are  going  on  now  in  connection  with  products  liability,  environ- 
mental protection,  consumer  protection,  and  more  refined  concepts  of 
due  process,  one  inevitably  has  to  come  to  the  conclusion  that  before 
any  legislation  is  passed  to  remedy  this  problem — even  if  it  were 
passed  precisely  as  the  Commission  has  recommended — neither  of 
those  circuits  would  be  able  to  function  as  collegial  courts.  We  are 
starting  out  with  a  number  of  filings,  with  normal  incr-eases,  that  will 
provide  a  caseload  that  will  be  too  heavy  for  a  nine-judge  court. 

Now,  my  proposal  on  behalf  of  the  Washington  State  Bar  Associa- 
tion for  creation  of  the  seven-jurisdiction  circuit  allows  for  a  degree 
of  expansion,  starting  with  a  five-judge  circuit  court,  up  to  that  op- 
timum of  nine.  I  think  it  is  a  proposal  which  can  stand  on  its  own.  I 
think  it  is  a  tenable  proposal,  and  I  think  that,  considering  the  lapse 
of  time  that  is  involved  in  getting  the  matter  adjusted  once  a  problem 
becomes  a  problem,  the  time  to  do  it  is  now,  before  it  achieves  crisis 
proportions. 

Now,  I  will  anticipate  a  question.  I  cannot  give  you  a  perfect  answer 
to  it.  That  is  part  of  the  Solomon-like  problem  that  the  Commission 
has  and  that  the  subcommittee  has.  The  pertinent  question,  obviously, 
is  that,  assuming,  as  I  think  you  can  fairly  assume,  that  the  creation 
of  such  a  circuit  as  I  have  suggested — the  seven-jurisdiction  circuit — 
is  warranted,  what  does  that  do  for  the  three-State  circuit  that  is  left 
which  would  have,  based  on  fiscal  1974.  2.000  filings?  How  about  that? 
Well,  my  answer  I  think  has  to  be  the  kind  of  answer  I  dislike,  essenti- 
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ally  a  negative  type  of  answer.  I  think  that  the  subcommittee  and  the 
Congress  is  beaten  before  it  starts,  on  the  concept  of  trying  to  create 
two  circuits  with  a  maximum  number  of  nine  judges.  I  just  think  the 
statistics  and  the  direction  in  which  things  are  going  makes  that  im- 
possible. This  I  guess  means  either  a  fragmentation  of  the  circuit  into 
more  than  two  divisions — and  I  don't  like  to  keep  confusing  the  issues 
by  referring  to  divisions,  but  a  splitting  of  the  circuit  into  more  seg- 
ments than  two — or  it  means  setting  ujd  a  northwestern  circuit  with 
the  two  additional  jurisdictions  and  supplementing  the  other  circuit 
with  this  divisioning  process  that  has  l^een  suggested  with  refinements 
as  can  be  brought  to  it. 

But  I  do  feel  that  the  Commission's  suggestion  will  be  obsolete  before 
it  ever  becomes  law  and  ever  is  implemented,  just  as  the  1968  statisti- 
cal study  became  obsolete  years  before  the  time  covered  by  it. 

I  think  I  have  said  all  I  can  sav  about  it,  Mr.  Chairman.  I  don't 
believe  any  purpose  could  be  served  by  my  reading  my  statement.  You 
have  it  in  front  of  you. 

Senator  Burdtck.  Thank  you  very  much,  Mr.  Cone,  Ave  will  place 
your  prepared  statement  in  the  record  at  the  conclusion  of  your 
testimony. 

Your  business  comes  from — I  am  talking  about  the  circuit  court — 
is  fed  by  the  business  in  the  district  courts,  and  we  have  been  hearing 
from  the  district  courts  in  dealing  with  A^arious  procedures  that  might 
ease  the  burden  down  there.  The  Administrative  Office  reveals  that 
tlie  caseload  in  the  district  courts  for  the  past  2  years  has  actually 
gone  down  and  maintained  kind  of  a  plateau  for  these  2  years.  What 
makes  you  think  there  is  going  to  be  a  rapid  increase  in  the  business  of 
the  circuit,  then  ? 

Mr.  Cone.  There  just  apparently  has  been.  If  filings  in  those  juris- 
dictions, if  appellate  filings  have  increased  40.7  percent  in  that  2-year 
period • 

Senator  Burdtck.  But  you  haven't  yet  felt  the  impact  of  the  pla- 
teau having  been  estal)lished  in  the  district  courts 

Mr.  Cone.  Well,  I  don't  have  the  statistics  on  the  number  of  trials 
or  the  number  of  filings  on  ]>roceedings  in  the  district  court  level,  so 
I  am  not  in  a  position  to  challenge  you  or  that.  I  would  be  most 
surprised 

Senator  Bitrdick.  This  is  nationwide.  I  don't  know  to  what  extent 
your  State  has  experienced  this.  This  is  a  generalization  of  the  country 
as  a  whole. 

Mr.  Cone.  Oh,  well,  the  countrv^  as  a  whole.  I  found  it  incredible 
with  respect  to  the  jurisdictions  I  am  talking  about. 

There  is  a  quickening  of  activity.  There  is  more  population  growth 
in  those  jurisdictions  than  is  true  nation Avide.  The  laAvyer  groAvth  has 
an  impact.  It  may  seem  strange  that  it  does,  biit  the  growth  in  the 
number  of  laAvyers  does  have  an  impact  on  the  amount  of  litigation 
that  goes  on. 

The  bars  in  the  area  that  we  are  talking  about  are  growing  at  a 
10-percent  compounded  rate,  far  greater  than  anyAvhere  else,  and  the 
economic  groAvth  rate  is  tremendous.  When  one  considere  the  commerce 
between  Oreo^on,  Washington,  and  Alaska  and  when  one  considers 
the  impact  of  the  pipeline,  it  is  very  significant. 

Very  recently  there  Avas  another  district  judgeship  authorized  for 
the  western  district  of  Washington.  I  do  know  that  as  late  as  1973  the 
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State  of  Oreofon's  district  court  judo^es  on  a  trial  basis  were  the  most 
overworked  of  any  in  tlie  United  States,  so  I  think  the  nationwide 
statistics  are  not  applicable  to  the  area. 

Senator  Burdick.  Well,  we'll  let  this  pass  for  a  while. 

You  say  that  if  we  just  divide  the  circuit  the  way  the  Commis- 
sion reconnnended,  we  are  lost  from  the  start  ? 

Mr.  Cone.  I  think  so. 

Senator  Burdick.  Then  you  are  recommendino:  tliree  circuits? 

Mv.  CoxE.  Well,  the  position  that  I  am  specifically  authorized  on 
behalf  of  my  bar  association  to  recommend  in  the  creation  of  the  seven- 
jurisdiction  circuit  that  I  have  recommended  to  you.  On  a  purely 
personal  basis,  T  am  concerned  in  ^reneral  with  where  we  are  headed  in 
the  Federal  appellate  system,  and  I  think  it  involves  a  basic  expansion 
of  both  what  are  considered  to  be  rights  and  the  ability  of  people  to 
pursue  those  rights.  This  reflects  itself  in  a  variety  of  things  that  I  have 
just  mentioned,  environmental  protection,  consumer  protection,  more 
refined  concepts  of  due  process.  In  addition  to  this,  the  law  schools  are 
crammed  with  people  who  want  to  be  lawyers.  The  number  of  young 
people  coming  into  the  profession  is  unprecedented.  Furthermore,  I 
think  we  can  say  that  these  young  lawyers  are  coming  into  the  pro- 
fession with  a  zeal  to  litigate,  and  to  litigate  on  many  of  the  social 
and  environmental  issues  that  legislation  is  now  providing  new  avenues 
for  litigating. 

Senator  BmoiCK.  We  understand  all  that.  I  understand  the  problem. 

The  question  is,  if  we  give  vou  your  northwest  circuit,  that  will 
solve  your  problem  for  a  while,  but  what  about  the  problem  of  the 
California  area,  which  is  a  real  problem? 

Mr.  CoxE.  It  isn't  any  more  real  than  ours,  ]Mr.  Chairman,  because 
we  are  suffering  from  the  delay  and  the  inefficiency  of  that  area  just 
as  much  as  anyone  else. 

Now,  with  respect  to  California,  I  don't  know  whether — ^this  is  a 
threshold  proposition,  and  I  don't  feel  I  want  to  speak  to  California. 
By  thi'eshold  proposition  I  mean  the  concept  of  taking  a  State  and 
dividing  it  between  two  circuits.  The  California  people  who  object 
to  that  being  done  see  some  merit  in  considering  this  divisioning  thing. 
I  would  rather  they  would  speak  to  that. 

I  would  say,  clearly,  from  the  standpoint  of  the  Washington  State 
Bar  Association,  talking  in  terms  of  setting  up  a  divisioning  of  the 
entire  circuit,  we  think  it  is  a  bad  idea.  But  what  is  right  for  that  three- 
State  circuit  that  I  am  recommending  be  left,  I  would  much  rather 
have  them  respond  to. 

The  point  I  am  trying  to  make  with  this  is  that 

Senator  Burdick.  The  point  is  you  have  your  problem  solved  but 
you  have  left  us  with  another  problem. 

Mr.  CoxE.  No,  because  I  think  the  solution  recommended  by  the 
Commission,  that  is  taking  this  circuit  and  dividing  it  virtually  iii  two, 
I  don't  think  that  is  a  solution.  I  don't  think  that  solves  it  either  for 
California  or  for  the  Northwestern  States,  because  I  think  that  within 
a  matter  of  3  or  4  years  both  of  those  new  circuits  would  find  it  impossi- 
ble to  function  without  an  excessive  number  of  judges. 

Senator  Burdick.  Well,  if  we  don't  divide  it,  the  problem  will  be 
even  worse,  won't  it? 
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Mr.  Cone.  I  agree.  If  you  are  looking  for  a  personal  opinion  I  guess 
ultimately  we  are  loolving  at  more  than  two  circuits,  covering  30  mil- 
lion people. 

Senator  Burdick.  Counsel,  do  you  have  some  questions  ? 

Mr.  Westpiial.  Yes,  Mr.  Chairman. 

Mr.  Cone,  your  recommendation  on  behalf  of  the  State  Bar  of  Wash- 
ington is  for  the  creation  of  a  separate  circuit,  with  the  five  so-called 
Northwest  States  plus  Nevada  and  Guam.  You  indicated  that  that 
circuit  could  be  altered  by  substituting  Hawaii  for  Xevada.  which 
wouldn't  make  much  diiference.  Basically  your  proposal  is  to  have 
the  five  Xorthwest  States,  plus  Nevada  and  Guam,  a  six-state  and  one- 
territory  circuit,  so  to  speak.  The  figures  indicate  that  that  alignment 
would  have  had  total  filings  in  1974  of  (\?,d  cases.  That  would  mean, 
then,  under  your  recommendation,  that  a  three-State  circuit  consisting 
of  California,  Arizona  and  Hawaii  would  have  2,056  filings.  So  that 
that  three-State  circuit  under  your  recommendation  would  have  228 
filings  per  judge,  which  is  larger  than  now.  And  of  course,  there  is  no 
arguing  with  the  figures  that  I  have  available  and  which  all  the  ex- 
hibits show. 

Mr.  Cone.  So  that  we  don't  misunderstand,  I  am  not  concurring 
that  that  circuit  should  attempt  to  operate  with  that  number  of  judges. 

Mr.  Westphal.  I  understand,  because  I  take  it  you  recognize  that 
228  incoming  filings  per  judge  is  an  unbearable  load  for  any  appellate 
court  to  have. 

We  have  had  a  suirgestion — I  believe  it  was  last  week  wdien  Chief 
Judge  Brown  of  the  fifth  circuit  testified — that  we  might  use  a  common 
factor  in  analyzing  these  caseload  filings.  He  suggested  that  the  1973 
average  filings  per  judge  for  the  Nation  as  a  whole  be  used  as  a  factor 
in  dealing  with  these  statistics.  That  figure  was  161  cases  per  judge. 

Now,  then,  under  your  recommendation,  if  we  wanted  to  have  that 
three-state  circuit  with  2,056  filings  operate  at  a  load  of  161  filings 
per  judge,  that  would  require  13  judges.  In  your  six-State-plus-one- 
territory  circuit  would  you  recommend,  with  639  filings  divided  by  the 
same  standard  of  161  filings  per  judge,  a  bench  of  four  judges  ^ 

Mr.  Cone.  If  you  stopped  tomorrow. 

Mr.  Westphal.  All  right,  if  you  stopped  tomorrow.  You  indicated 
there  is  some  apprehension  that  the  load  may  increase.  But  if  it  in- 
creases for  your  northwest  circuit  it  will  also  most  likely  increase  for 
this  three-state  circuit  and  eventually,  in  order  to  sustain  the  same 
level  of  filings  of  161  per  judge,  those  three  States  would  have  to  go 
above  the  number  of  13  judges. 

Mr.  Cone.  I  think  it  is  likely  it  would  increase.  Statistically,  it 
would  appear  it  would  increase  in  the  new  circuit  at  a  much  higher 
rate. 

Mr.  Westphal.  So  that,  basically,  what  confronts  the  subcommittee 
as  we  look  at  this  suggestion  is  that  we  have  heard,  in  3  days  of  testi- 
mony, that  the  ninth  circuit,  which  has  had  19  judges  for  the  last  3 
or  4  years,  not  only  has  not  been  able  to  keep  pace  with  its  caseload, 
but  the  mere  fact  that  they  have  had  to  operate  with  the  equivalent 
manpower  of  19  judges  has  given  rise  to  delav  and  intracircuit  conflicts 
which  members  of  the  bar  and  the  judges  alike  seem  to  object  to. 

My  question  to  you  is,  do  you  really  seriously  suggest  to  the  sub- 
committee that  in  adopting  your  recommendation — which  would  be 
to  create  a  three-State  circuit  of  California,  Arizona  and  Hawaii  on  the 
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one  hand  and.  the  Northwest  States  on  the  other  hand — we  should  go 
ahead  and  authorize  13  judges  to  handle  the  caseload  on  that  three- 
State  circuit  ? 

JNIr.  Cone.  Well,  you  are  incorporating  several  things  in  your  ques- 
tion that  I  am  not  willing  to  buy  as  part  of  a  whole. 

First,  I  don't  necessarily  agree  at  all  with  Judge  Brown's  assertion 
about  161  cases  per  judge  being  an  appropriate  level.  I  am  not  so  sure 
that  people  in  general  are  that  happy  with  the  performance  of  the 
Federal  appellate  system,  and  I  suspect  a  primary  reason  for  it  is 
because  of  the  excessively  heavy  caseload.  So  starting  right  off  the  bat, 
I  don't  accept  that. 

Secondly,  taking  your  13  and  4  proposition,  which  is  structured 
obviously  to  that  assumption  of  Judge  Brown's  figure  of  161  as  being 
an  optimum  figure,  obviously,  if  the  caseload  is  lower,  then  we  are 
talking  about  more  than  13  and  more  than  4,  and  I  think  we  ought  to 
be  talking  about  more  than  13  and  more  than  4. 

But  the  point  I  am  trying  to  make  here  is  that,  when  I  said  we  were 
licked  on  this  proposition  before  we  started,  I  mean  that  if  we  use  this 
thing — that  nobody  likes  except  the  Commission — of  dividing  Califor- 
nia in  two  and  tacking  these  other  States  on,  we  are  still  dealing  witli 
the  same  kind  of  caseload  and  the  same  number  of  judges.  Taking 
your  figures,  you  need  17  judges  for  this  circuit  to  handle  its  case- 
load no^^'.  Cut  it  in  two  the  way  the  Commission  is  talking  about  and 
you  are  starting  out  with  two  new  circuits  of  8  and  11  judges  respec- 
tively, and  before  3^ou  get  the  job  done  it  will  be  13  and  15  respec- 
tively. My  point  is  that  this  thing  isn't  going  to  happen  this  year. 
These  case  filings  are  going  to  continue  to  go  up.  That  is  the  problem. 

The  chairman's  question  is,  what  do  I  think  should  be  done  about 
the  three-State  circuit  which  you  labeled  a  13-judge  circuit?  I  think 
something  further  has  to  be  done  with  it,  but  I  would  like  to  hear  that 
question  answered  by  others,  not  by  me  speaking  from  the  standpoint 
of  a  Washington  lawyer.  I  would  like  to  hear  that  question  answered 
by  the  California  people,  the  Arizona  people  and  so  forth. 

Mr.  Westphal.  Well,  of  course,  we  have  heard  from  the  California 
people  and  the  Arizona  people. 

I  will  just  pursue  this  line  a  little  bit  further. 

You  have  suggested  that  we  are  licked  before  we  start  because  we 
inevitably  get  into  a  large  number  of  judges  and  a  large  caseload  which 
may  be  as  unnumageable  with  any  number  of  judges  as  the  number  we 
started  out  with  before  we  even  start  to  realign.  You  suggest  then, 
perhaps,  that  what  the  subcommittee  will  have  to  think  about,  instead 
of  having  two  segments  to  solve  the  problem  in  the  ninth  circuit,  is 
having  three  segments.  Let  ane  just  suggest  to  you  that,  if  we  have  one 
segment  consisting  of  the  five  Xorthwestern  States  we  would  then  have 
a  caseload  of  475  for  those  five  Northwestern  States.  If  a  second  seg- 
ment consisted  of  all  other  States  except  your  five  Northwestern 
States,  and  except  California,  you  would  then  have  a  circuit  of  Ari- 
zona, Nevada,  Hawaii,  and  Guam,  a  three-State  circuit  with  total 
filings  of  483  just  about  wliat  you  will  have  with  the  five  Northwest 
States.  But  your  third  segment,  then,  still  consists  of  California  with 
1,737  filings  which  again,  if  we  only  had  nine  judges,  would  result  in 
almost  200  filings  per  judge.  That  is  quite  a  change  from  the  existing 
situation,  and  can  only  be  brought  down  to  a  figure  of  161  filings  per 
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judge — which  as  a  factor  used  by  way  of  example — by  the  employ- 
ment of  more  than  nine  judges  to  work  on  that  caseload  generated 
just  in  California  alone.  So  that,  viewed  from  that  suggestion  of  three 
segments,  again,  it  boils  down  to  what  can  you  do  to  handle  the  case- 
load that  comes  out  of  California  alone  ? 

Mr.  Cone.  I  don't  know  what  you  can  do  about  the  caseload  that 
comes  out  of  California.  What  I  am  saying  is,  I  think  to  adopt  the 
Commission's  recommendation  to  split  the  circuit  into  two  segments 
at  this  time  simply  does  not  really  address  the  problem,  because  you  will 
then  have  two  circuits  both  of  which  start  out  overloaded. 

Obviously  the  question  of  what  to  do  about  California,  either  now 
or  at  some  time  in  the  future,  is  a  critical  question.  Frankly,  I  don't 
know  what  to  do  about  California. 

Mr.  Westphal.  I  hope  the  subcommittee  and  Congress  in  turn 
can  figure  out  what  the  solution  is.  Rut  let  me  clarify  one  last  point 
as  to  what  the  real  position  is  of  the  Washington  State  Bar  and  these 
other  several  States  that  you  have  told  us  are  in  substantial  agree- 
ment with  you. 

Mr.  Cone.  Pardon  me.  So  there  will  be  no  misunderstanding,  I 
have  not  solicited  an  opinion  from  any  other  than  the  five  States  that 
I  have  mentioned. 

Mr.  Westphal.  In  response  to  one  of  the  Chairman's  questions 
you  stated  that  your  constituency  does  not  like  the  Hruska  Commission 
recommendation,  which  would  align  you  with  part  of  California, 
because  you  are  afraid  that,  if  you  are  aligned  in  any  way  with  part 
of  California,  you  will  continue  to  suffer  from  the  delay  and  ineffi- 
ciency which  you  are  currently  suffering  under  in  the  existing  ninth 
circuit.  Is  that  basically  what  you  said  ? 

Mr.  Cone.  I  don't  think  that  is  what  I  said. 

At  least — if  I  understand  the  Chairman's  question — it  had  to  do 
with  our  being  part  of  a  division  of  the  ninth  circuit  and  had  something 
to  do  with  the  use  of  our  district  court  judges  as  a  blood  bank  for  the 
California  situation.  "Bloodbank''  is  a  term  I  have  heard.  In  any  event, 
I  may  simply  have  not  understood  the  question. 

Mr.  Westphal.  "W^iat  I  am  trying  to  get  down  to  is  this:  I  take 
it  that  your  basic  recommendation  is  that  you  would  like  to  see  a  north- 
west circuit.  A^liether  it  is  composed  of  five  or  seven  States  doesn't 
make  much  difference,  but  you  would  like  to  see  that  northwest  circuit. 

Mr.  Cone.  That  is  correct. 

Mr.  Westphal.  And  the  reason  for  that.  I  assume,  is  not  local  or 
regional  pride,  but  rather  a  desire  to  gain  something  that  you  would 
not  have  by  reason  of  either  the  Hruska  proposal  or  the  Kilkenny 
proposal,  which  would  both  have  your  five  States  assigned  with  all 
or  Dart  of  California  ? 

Mr.  Cone.  Yes,  that  is  correct,  and — to  clarify  my  problem  a 
moment  ago  in  responding — it  isn't  having  part  of  California — ^I  think 
to  a  degree  you  did  misdirect  me — it  is  not  having  part  of  California 
involved  in  that  circuit  at  all.  It  is  starting  out  as  part  of  a  new  cir- 
cuit that  has  the  number  of  filings  that  that  new  circuit  would  have 
in  it  by  the  time  it  ever  came  into  being.  Before  we  even  got  off  the 
ground  we  would  be  an  overloaded  circuit  for  the  number  of  judges 
that  would  be  afforded  us,  and  we  would  be  essentially  in  the  same 
boat  that  we  are  in  now.  But  this  is  not  a  matter  of  resentment  or  con- 
cern that  somehow  California  would  dominate  or  that  California,  part 
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of  California,  would  be  draining  oft'  the  judicial  resources.  It  is  simply 
tliat  I  think  there  would  be  too  many  filings  with  the  kind  of  growth 
that  is  going  to  occur  in  the  north. 

Mr.  Westpiial.  In  other  words,  you  like  California,  but  you  just 
don't  like  the  caseload  that  goes  with  it? 

Mr.  Cone.  No;  not  the  caseload  that  goes  with  California  itself,  the 
caseload  that  goes  with  a  circuit  that  is  that  big. 

Ml".  Westpiial.  kludge  Duniway's  figures,  and  the  Hruska  Com- 
mission's figures,  indicate  that  the  Northwest  States,  plus  Hawaii  and 
(xuam  and  the  two  northern  districts  in  California,  would  have  a 
caseload  of  1,159  filings,  according  to  the  1974  figures.  That  is  a  begin- 
ning caseload,  and  eventually  the  nine  judges  would  have  129  filings. 
Now,  certainly  129  is  an  acceptable  and  manageable  caseload,  is  it  not? 

Mr.  CoxE.  it  is  as  long  as  it  stays  129 ;  yes. 

Mr.  Westpiial.  So  that  really,  again,  it  isn't  out  of  any  idea  of 
provincialism  or  local  pride  that  you  urge  that  the  five  Northwest 
States  be  consolidated  into  one  circuit;  rather,  it  is  your  concern  that 
whatever  assignment  is  made  results  in  a  structure  where  the  appellate 
judges  employed  on  that  work  have  a  manageable  caseload  that  they 
can  deal  Avith  with  relative  efliciency  and  dispatch,  rather  than  the 
relative  delay  and  inefficiency  which  has  been  a  characteristic  of  the 
ninth  circuit  for  the  last  several  years.  Is  that  a  fair  statement  ? 

Mr.  Cone.  Yes ;  that  is  a  fair  statement  to  make,  assuming  that  that 
caseload  can  be  achieved  in  a  new  district  without  an  excessive  number 
of  judges. 

Mr.  Westphal.  Do  you  have  any  extra  copies  of  your  prepared  state- 
ment or  remarks  that  you  can  leave  ? 

Mr.  Cone.  I  delivered  20  to  the  staff. 

Mr.  Westphal.  Thank  you.  It  will  be  made  a  part  of  this  record. 
That  is  all  the  questions  I  have,  Mr.  Chairman. 

Senator  BuRmcK.  Thank  you,  Mr.  Cone,  for  coming  toda-y. 

Mr.  Cone.  Thank  you  very  much  for  the  opportunity  to  appear. 

If  I  might  make  one  more  comment,  perhaps  I  touched  upon  this  in 
the  statement.  Maybe  I  seem  preoccupied  with  the  consequence  of  the 
lapse  of  time  that' is  involved,  but  it  is  significant,  I  think,  that  there 
was  real  attention  turned  to  this  in  about  1970.  Between  1970  when 
that  occurred  and  1974,  the  filings  in  these  seven  jursidictions  that 
I  am  talking  about  doubled,  and  we  haven't  arrived  at  a  solution  yet. 

It  seems  to  me  that  my  preoccupation  with  the  belief  that  delay 
will  occur  in  the  future  is  not  unrealistic. 

Senator  Burdick.  We  will  check  the  Hruska  Commission  proposal 
very  carefully,  and  we  will  try  to  act  quickly. 

This  meeting  will  now  be  adjourned  subject  to  the  receipt  of  those 
various  documents  authorized  to  be  received  at  a  later  date. 

[Editor's  Note. — Mr.  Cone's  prepared  statement,  mentioned  during 
his  testimony  supra,  follows:] 

Prepared  Statement  of  Cleary  S.  Cone  on  Behalf  of  the  Washington 

State  Bar  Association 

My  name  is  Cleary  S.  Cone  and  I  am  the  immediate  past  president  of  the 
Washington  State  Bar  Association.  I  am  appearing  hefore  you  at  the  request 
of  Mr.  Kenneth  P.  Short,  the  incumbent  president  of  the  Washington  State  Bar 
Association,  to  express  the  position  of  tliat  Bar  on  the  recommendations  of  tlie 
Commission  on  Revision  of  the  Federal  Court  Appellate  System  as  they  pertain 
to  the  Ninth  Circuit. 
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At  the  hearing  conducted  by  it  in  Seattle,  Washington,  the  Commission  re- 
ceived detailed  testimony  from  numerous  representatives  of  the  Washington 
State  Bar  Association  with  respect  to  the  unwieldiness  of  the  Ninth  Circuit  as 
presently  constituted,  and  the  severe  problems  resulting  therefrom.  We  wish  to 
commend  the  distinguished  members  of  the  Commission  for  their  patient  and 
painstaking  approach  to  the  diflBcult  task  assigned  to  them.  Although  the  Wash- 
ington State  Bar  Association  advocates  a  different  solution  to  the  problem  of 
the  Ninth  Circuit  than  the  solution  recommended  by  the  Commission,  I  want  it 
to  be  clear  that  we  have  the  greatest  admiration  and  respect  for  the  members 
of  the  Commission  and  the  quality  of  their  deliberations. 

We  wholeheartedly  agree  with  the  conclusion  of  the  Commission  that  the 
problems  stemming  from  the  present  composition  of  the  Ninth  Circuit  into  two 
that  the  only  solution  lies  in  dividing  the  present  Ninth  Circuit  into  two 
circuits.  Because  the  record  upon  which  the  Commission  made  its  findings  is  so 
broad  and  so  complete,  and  because,  in  my  opinion,  the  Commission's  basic  con- 
clusion cannot  be  validly  challenged,  I  will  not  restate  the  arguments,  concerns 
and  complaints  which  led  the  Commission  to  its  conclusion.  Instead,  with  com- 
plete acceptance  of  the  Commission's  conclusion  that  the  Ninith  Circuit  must  be 
divided,  I  will  address  myself  entirely  to  the  question  of  how  it  should  l)e  divided. 

At  the  outset,  it  must  be  recognized  that  there  is  no  solution,  however  Solomon- 
like, that  will  not  be  objectionable  to  some  individuals  and  some  organizations. 
It  is  important  to  bear  in  mind  that  the  positions  of  the  various  state  and  local 
bar  associations  in  opposition  to  the  Commission's  recommendation  are  highly 
principled  objections  based  upon  basic  concerns  about  adverse  effects  which 
would  flow  from  the  division  of  the  Circuit  as  recommended  by  the  Commission. 
We  believe  that  because  of  the  quality  of  the  objections,  they  should  not  be 
taken  lightly.  We  further  believe  that  the  best  solution  to  the  problem  is  that 
solution  which  best  accommodates  the  conflicting  interests  of  those  jurisdictions 
which  will  be  affected  by  a  division  of  the  Ninth  Circuit. 

The  Commission  has  conducted  that  no  circuit  should  consist  of  less  than  three 
states,  and  that  under  no  circumstances  should  California  comprise  an  entire 
circuit.  The  Commission  has  further  concluded,  because  of  the  preponderance  of 
filings  from  the  State  of  California,  that  in  order  to  split  the  Ninth  Circuit  it  is 
necessary  to  divide  California  between  two  circuits.  Tlie  retention  of  Arizona 
and  Nevada  with  the  southern  portion  of  California  in  one  circuit  flows  almost 
incidentally  from  the  conclusion  of  the  Commission  that  the  State  of  California 
must  be  split,  and  the  addition  of  all  of  the  rest  of  the  present  Ninth  Circuit  to 
the  northern  portion  of  California  is  similarly  incidental  to  the  conclusion  that 
California  must  be  split. 

The  State  Bar  of  California  and  local  bar  associations  in  California  are  flatly 
opposed  to  the  division  of  California  between  two  circuits  and  have  fully  and 
persuasively  stated  their  reasons  for  opposition.  In  some  instances,  it  has  been 
recommended  that  the  circuit  be  retained  as  it  is  presently  constituted,  and  in 
other  instances  it  has  been  recommended  that  there  be  administrative  divisions 
within  the  circuit.  It  is  clear,  however,  that  the  opposition  of  the  California 
state  and  local  bars  is  to  the  division  of  California  between  two  circuits  and  not 
to  the  creation  of  a  new  circuit  consisting  of  states  other  than  California. 

The  State  Bar  Associations  of  Washington,  Idaho  and  Alaska  all  strongly  favor 
the  creation  of  a  new  circuit,  which  would  not  include  any  part  of  California, 
and  the  State  Bar  Associations  of  Oregon  and  Montana  have  both  stated  that 
they  have  no  objection  to  the  creation  of  such  a  circuit. 

In  short,  it  would  appear  that  there  is  a  great  preponderance  of  opposition 
to  splitting  the  circuit  by  dividing  California  and  by  adding  various  states  to 
each  of  the  two  segments  of  California. 

The  Washington  State  Bar  Association  has  consistently  favored  the  creation 
of  a  new  circuit  which  would  consist  of  the  five  northwestern  states  of  Alaska. 
Washington,  Oregon.  Montana  and  Idaho,  together  with  such  additional  entire 
jurisdictions  as  would  add  to  the  feasibility  of  such  a  circuit.  We  now  specifically 
recommend  to  this  subcommittee  that  a  new  circuit  be  created  consisting  of  the 
five  northwestern  states  above  mentioned,  together  with  Nevada  and  Guam. 

The  creation  of  such  a  new  circuit  would  leave  a  Ninth  Circuit  consisting 
of  California,  Arizona  and  Hawaii  which  would  meet  the  three-state  criterion 
established  by  the  Commission.  It  is  true  that  the  filings  in  the  reduced  Ninth 
Circuit  would  be,  at  least  for  a  time  about  three  times  as  high  as  in  the  new 
circuit  which  we  are  recommending.  While  relative  rates  of  growth  and  the 
degree  to  which  that  balance  would  be  maintained  are  somewhat  uncertain,  there 
is  no  reason,  in  the  face  of  the  differing  interests  and  concerns  of  the  jurisdic- 
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tions  affectefl,  why  the  division  of  the  ciiTuit  must  I)e  dictated  by  arithmetical 
e(iuality.  Representatives  of  the  California  Bar  have  stated,  or  will  persuasively 
state,  their  objections  to  the  splitting  of  tlieir  state  between  circuits.  Representa- 
tives of  the  Arizona  and  Hawaii  Bars  are  patently  far  more  competent  than 
I  to  state  their  position  on  inclusion  in  a  three-state  circuit  with  California.  It 
may  well  he  that  the  creation  of  administrative  divisions  in  that  three-state 
circuit  will  be  looked  upon  with  favor  l)y  the  bars  affected,  and  it  may  be  that 
such  a  device  might  be  helpful  and  far  less  disruptive  in  the  uniiiue  situation 
of  California  than  would  be  a  parceling  out  of  that  state  between  circuits. 

The  recommendation  of  the  Washington  State  Bar  Association  that  a  new 
circuit  he  created  consisting  of  the  five  northwestern  states  together  with  Nevada 
and  Guam  is  consistent  with  tlie  overriding  interests  of  California  in  being  left 
intact  within  a  single  circuit.  More  ba.sically  however,  it  is  a  proposal  which  is 
desiralile  on  its  own  merits. 

The  Commission  expressed  the  conclusion  that  a  separate  circuit  for  the  five 
northwestern  states  is  not  now  warranted  because  of  the  relatively  small  num- 
ber of  filings,  which  the  Commission  computed  as  17%  of  tlie  work  load  of  the 
circuit.  The  addition  of  Nevada  and  Guam,  of  course,  increases  both  the  number 
and  the  percentage  of  filings. 

However,  there  are  two  far  more  basic  responses  which  must  be  made  to  any 
contention  that  such  a  new  circuit  would  not  have  a  sufficient  work  load. 

First,  it  should  be  noted  that  in  1961  the  entire  Ninth  Circuit  had  only  4-^3 
filings.  In  fiscal  1974  the  proposed  new  circuit  had  639  filings.  Even  after  taking 
into  account  the  adjustment  in  statistics  to  reflect  original  proceedings  and 
appeals  from  administrative  agencies,  the  filings  in  the  new  circuit  would  exceed 
by  aliout  409'c  the  filings  in  the  entire  Ninth  Circuit  only  13  years  ago. 

Second,  the  lawyer  population,  tlie  population  in  general,  and  the  economic 
activity  of  the  jurisdictions  which  would  comprise  the  new  circuit  are  growing 
far  faster  than  the  national  average,  and  there  is  every  reason  to  anticipate 
not  only  an  increase  in  filings,  but  an  accelerating  rate  of  increase  in  filings. 
Within  "the  framework  of  that  increase,  it  should  be  borne  in  mind  that  the 
conflicts  between  the  burgeoning  development  of  natural  resources  and  the 
reinforced  desire  to  protect  the  ecology  will  be  uniquely  productive  of  intricate 
and  important  litigation.  It  is  no  accident  that  between  1972  and  1974  there  was 
a  41.7%  increase  in  filings  in  the  proposed  new  circuit,  while  the  increase  in 
filings  in  the  same  period  in  the  three  states  which  would  be  left  in  the  Ninth 
Circuit  was  only  13.7%. 

We  must  therefore,  respectfully  but  forcefully  disagree  with  the  Commission's 
conclusion  that  the  creation  of  such  a  new  circuit  is  not  now  warranted.  The  work 
load  is  now  sufficient  and  it  is  only  realistic  to  anticipate  a  continuation  of  the 
accelerating  rate  of  growth  in  that  work  load.  ,-  •   i 

The  lapse  of  time  between  the  emergence  of  a  serious  problem  of  judicial 
overload  and  the  time  of  its  cure  is  so  long  that  the  problem  attains  crisis  pro- 
portions to  the  detriment  of  all  interests  affected  by  it.  Between  1970,  when 
attention  became  focused  on  the  problem,  and  now,  when  legislation  to  cure  the 
problem  is  still  at  least  a  year  away,  the  filings  in  the  proposed  new  circuit 
have  approximately  doubled.  For  that  reason,  if  for  no  other,  it  would  seem 
apparent  that  the  time  for  the  creation  of  a  new  circuit  consisting  of  the  five 
northwestern  states  together  with  Nevada  and  Guam  is  now. 

[Editor's  Note  :  Following-  these  hearing-s,  Judo-e  Shirley  M.  Huf- 
stedler  of  the  Ninth  Circuit  Court  of  Appeals  asked  that  the  following 
prepared  statement  be  made  a  part  of  this  record :] 

Prepared  Statement  of  Shirley  M.  Hufstedler,  U.S.  Circuit  Judge,  Ninth 

Circuit  Court  of  Appeals 

Mr  Chairman  and  Members  of  the  Subcommittee,  I  appreciate  the  oppor- 
tunitv  to  express  my  views  opposing  the  Recommendation  of  the  Commission 
on  Revision  of  the  Federal  Court  Appellate  System  that  the  Ninth  Circuit  should 
be  split  and  that  the  split  should  be  made  by  dividing  the  Circuit  Hito  a  new 
Twelfth  Circuit  encompas.sing  the  Central  and  Southern  Districts  of  Calitornia 
and  the  States  of  Arizona  and  Nevada,  and  a  new  Ninth  Circuit  consisting  of 
the  Northern  Districts  of  California,  and  Alaska,  Washington,  Oregon,  Idaho, 
Montana,  Hawaii,  and  Guam.  _  ,       ,     „.i 

I  agree  with  the  Commission  that  the  Ninth  Circuit  is  seriously  overburdened. 
Judge  Duniway  of  our  Circuit  has  accurately  described  the  impact  on  our  Court 
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of  the  appellate  litigation  explosion  during  the  last  decade.  I  also  agree  that  we 
need  five  more  judges.  I  strongly  disagree  that  circuit  division  will  resolve  or 
ameliorate  our  problems ;  rather,  I  believe  that  splitting  our  Circuit  will  create 
more  difficulties  than  it  solves. 

A  limited  number  of  options  are  available  to  relieve  any  overloaded  inter- 
mediate api>ellate  court:  (1)  horizontal  expansion — that  is  adding  judges  to 
the  existing  court;  (2)  vertical  extension — that  is  elongating  the  appellate  Lad- 
der by  adding  a  new  tier  of  appellate  courts  at  any  level  below  the  apex  of  the 
judicial  system;  (3)  reduction  of  the  intake  of  litigation  at  the  trial  level  or 
at  the  api>ellate  level ;  (4)  increase  in  nonjudicial  personnel  to  take  on  functions 
formerly  handled  by  judges;  (5)  increase  per-judge  output  by  altering  internal 
procedures,  such  as  caseflow  management,  calendaring  adjustments,  adding  sui> 
porting  hardware  {e.g.,  dictating  equipment,  typewriters,  telex,  computers,) 
and  by  changing  the  traditional  appellate  process  (e.g..  decreasing  opinions,  re- 
ducing or  eliminating  oral  argument,  and  unifying  reviewing  procedures. ) 

Circuit  splitting  does  nothing  to  decrease  the  flow  of  appellate  litigation ;  in- 
deed, the  tendency  of  circuit  splitting  is  to  increase  litigation.  Dividing  the  same 
litigation  burden  into  two  stacks  obviously  does  not  decrease  the  total.  Less  ob- 
viously, multiplication  of  circuits  generates  intercircuit  disharmony  and  con- 
flict. Lack  of  certitude  about  the  law  breeds  more  appellate  litigation.  It  is  no 
.secret  that  litigants  having  the  power  and  the  means  to  relitigate  an  issue  that 
has  been  lost  in  one  Circuit  will  raise  the  same  issue  in  other  Circuits  seeking 
to  generate  a  conflict.  Not  only  do  large  corporations  engage  in  this  tactic,  the 
United  States  regularly  does  so  as  well. 

Circuit  division  has  no  beneficial  impact  on  reforming  internal  management 
procedures,  or  increasing  nonjudicial  pei*.sonnel  to  take  on  functions  that  have 
been  (but  need  not  be)  ijerformed  by  judges,  or  altering  traditional  appellate 
process.  To  the  extent  that  geographical  splits  are  not  wholly  neutral,  divisions 
may  delay  needed  reforms  because  they  may  reinforce  the  illusion  that  nothing 
need  to  be  done. 

What  is  there  about  geographical  division  that  produces  any  benefits?  Sui> 
porters  of  circuit  division  say  that  it  will  permit  the  addition  of  more  judges 
and  that  it  will  increase  the  per-judge  output. 

The  former  argument  has  two  premises.  The  unarticulated  premise  is  that 
Congress  will  be  more  amenable  to  the  creation  of  the  necessary  judgeships  if 
there  are  two  circuits  growing  in  the  place  of  one.  No  one  has  explained  why 
this  is  or  should  be  true.  I  am  unable  to  do  so. 

The  second  premise  is  that  no  more  than  "X"  judges  can  function  effectively 
and  efficiently  on  a  single  circuit.  "X"  is  usually  nine.  I  quite  agree  that 
a  nine-member  court  is  pleasant,  and.  in  the  best  of  all  appellate  worlds, 
it  may  even  be  ideal.  Unfortunately,  we  do  not  live  in  an  ideal  appellate  world, 
and  we  cannot  expect  to  do  so  because  the  amount  of  appellate  litigation  now 
before  us  and  the  increased  burden  on  the  horizon  forbids  that  result.  Unless 
the  Circuit  is  fragmented,  rather  than  bisected,  we  cannot  realistically  antici- 
pate that  the  California  load  alone  can  be  carried  by  nine  judges. 

A  much  more  serious  charge  is  that  expanding  the  court  beyond  nine  renders 
the  court  unmanageable  because  the  multiplication  of  three-judge  panels  gen- 
erates more  intracircuit  conflicts  than  can  be  satisfactorily  resolved  by  cur- 
rent en  hanc  mechanisms.  There  is  some  truth  in  this  charge.  But  dividing  the 
Circuit  simply  transforms  intracircuit  conflicts  into  intercircuit  conflicts  that  can 
he  resolved,  if  ever,  only  by  the  United  States  Supreme  Court.  That  Court  does 
not  have  the  decisional  capacity  to  resolve  the  existing  intercircuit  conflicts. 
The  creation  of  the  new  circuits,  therefore,  increases  these  conflicts  with  no 
mechanism  for  their  re.solution.  The  solution  to  intracircuit  disarray  and  the 
overconsumption  of  judicial  time  in  en  hanc  matters  is  not  a  revision  of  cir- 
cuit line.s,  but  a  revision  of  en  banc  mechanisms.^ 

Our  Circuit  is  currently  operating  with  thirteen  active  judgeships."  but  we 
have  part  time  services  from  our  five  senior  judges,  visiting  .senior  circuit  judges 
from  other  circuits,  and  senior  and  active  district  judges.  The  reality  is.  there- 
fore, that  we  are  now  trying  to  accommodate  the  views  of  about  thirty  judges. 


1  The  revision  is  not  simple,  bnt  it  is  not  impossible.  A  number  of  plans  have  been 
suggested  whereby  a  majority  of  the  Court,  but  not  less  than  nine  members,  would  perform 
the  en  banc  function. 

-  We  have  12  active  judges  and  one  vacancy. 
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Although  no  one  suggests  that  this  situation  is  ideal,  it  is  strong  evidence 
that  a  circuit  court  with  a  .iudicial  complement  of  more  than  three  times  the 
mystical  nine  can  and  does  operate  effectively.^ 

The  second  prong  of  the  argument  in  support  of  the  circuit  splitting  is  that 
the  judges  in  the  new  circuits  will  be  able  to  increase  their  individual  output. 
The  increased  work  product  is  purported  to  flow  from  several  sources:  (1)  re- 
duction of  traveltime,  (2)  reduction  of  paper  work,  and  (3)  geographical  con- 
centration of  the  judges  of  the  divided  court. 

Some  travel  time  is  inevitable  no  matter  how  the  court  would  be  divided.  Guam, 
Hawaii.  Alaska  and  the  Pacific  Northwest  are  thousands  of  miles  apart  from 
each  other  and  exceedingly  distant  from  Los  Angeles  and  San  Francisco.  The 
Commission's  recommendations  do  not  move  them  an  inch  closer  to  each  other. 
Of  course,  we  could  save  all  of  the  judge's  travel  time  if  we  compelled  all  of  them 
to  maintain  their  residences  at  the  same  place,  and  we  also  compelled  all  of  the 
litigants  to  present  their  cases  at  that  place.  The  difficulties  with  those  notions 
are  sufficiently  evident  that  no  one  has  proposed  them. 

The  circuit  division,  as  recommended  l3y  the  Commission,  save  an  insignificant 
amount  of  travel  time.  The  travel  saved  by  the  San  Francisco  based  judges  no 
hmger  sitting  in  Los  Angeles  is  more  than  offset  by  their  necessarily  increased 
sittings  in  Alaska,  Hawaii,  and  the  Pacific  Northwest.  The  Pacific  Northwest 
judges  save  an  extra  two  hours  an  average  of  one  calendar  iier  month  by  sitting 
in  San  Francisco,  rather  than  Los  Angeles.  The  Los  Angeles  based  judges  save 
two  travel  hours  plus  the  airport  commute  to  San  Francisco,  one  trip  per  year 
to  the  Pacific  Northwest,  and  one  trip  every  third  year  to  Alaska  and  Hawaii. 
These  savings  are  truly  negligible  because  travel  is  rarely  arranged  during  hours 
that  would  be  spent  in  chambers  and  almost  all,  if  not  all  of  us,  use  the  travel 
time  reading  briefs  and  advance  sheets. 

A  decrease  in  paper  work  is  highly  unlikely  unless  the  judges  changed  their 
present  methods  of  working.  Of  course,  if  the  judges  heard  fewer  cases  and  wrote 
fewer  opinions  than  they  do  today,  everyone  would  have  less  paper  work.  That 
thought  cannot  be  squared  with  increased  production.  If  we  had  a  smaller  court, 
there  would  be  a  lesser  juunber  of  views  to  be  exchanged,  but  the  volume  of  paper 
would  not  be  significantly  reduced.  The  records  and  briefs  must  still  be  read  in 
every  case.  The  three  judges  must  exchange  views  on  each  panel.  Unless  they 
abandon  their  present  practice  of  exchanges  in  writing,  the  paper  volume  will  be 
the  same  for  all  panel  opinions.  (They  now  can  and  do  talk  to  each  other  orally 
as  well.)  If  there  were  fewer  members  of  the  court  or  different  en  hone  mecha- 
nisms, some  savings  would  be  achieved  on  en  hone  hearings.  Note,  however,  that 
any  and  all  of  these  savings  do  vot  come  from  circuit  realignment,  but  from 
changes  in  the  internal  operating  procedures  of  the  court. 

Geographical  concentration  of  the  judges  does  not  depend  on  circuit  realign- 
ment. Instead,  it  depends  on  the  inclinations  of  the  individual  judge  to  maintain 
his  residence  at  the  place  of  his  own  choosing. 

Finally,  neither  logic  nor  intuition  supports  an  assumption  that  circuit  divi- 
sion will  have  any  impact  on  the  amount  of  work  that  any  judge  produces.  My 
experience  on  several  appellate  courts,  including  this  one.  tells  me  that  a  judge's 
work  product,  like  a  lawyer's,  largely  depends  upon  his  or  her  own  capacity  and 
personality.  A  slow  and  methodical  workman  does  not  accelerate,  nor  does  a  hard 
driving,  quick  workman  slow  down  when  he  or  she  is  exposed  to  different 
judicial  geography.  As  far  as  I  am  aware,  every  judge  on  this  Court  is  producing 
the  maximum  work  that  that  judge  can  do.  Circuit  splitting  will  not  increase 
anyone's  maximum. 

In  summary,  an  analysis  of  the  assumed  benefits  of  circuit  splitting  reveals 
that  they  are  at  best  minimal.  However,  the  costs  are  substantial.  The  dollar 
costs  of  creating  a  new  Clerk,  new-  Circuit  Executive,  and  new  oflBces  for  the 
Clerk  are  obvious.  Of  much  greater  moment,  however,  are  the  less  visible  costs 
to  the  federal  judicial  system  as  a  whole.  The  critical  item  on  this  list  is  the 


3  An  active  and  senior  in-eironit  iurtjre  complement  of  .SO  .indees  would  be  f.ir  e.nsier  to 
manage  i)ecause  all  of  them  would  liave  tlie  continuing  resoonsihility  for  maintaining  the 
institutional  unity  of  our  cgurt  and  they  would  not  be  distracted  by  the  duties  of  their 
own  separate  courts  to  which  their  primary  allegiance  is  owed.  (In  making  this  point.  I 
do  not  suggest  that  ."^O  judgeships  are  needed  for  our  Circuit.) 
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inevitable  increase  in  intereircuit  disharmony/  Altliough  added  intercireuit  con- 
flicts cannot  be  readily  qualified,  they  will  occur  and  they  will  swell  the  Supreme 
Court's  certiorari  overburden.  The  inability  of  the  Court  to  hear  more  than  a 
few  of  these  eases  will  further  Balkanize  federal  law  and  will  generate  more 
litigation. 

Circuit  splitting  makes  bad  problems  worse  without  solving  anything.  If  the 
circuit  is  nevertheless  going  to  be  divided,  the  division  should  be  made  without 
cutting  California  in  two."  The  severe  difliculties  engendered  by  splitting  Cali- 
fornia between  two  circuits  have  been  cogently  stated  by  the  State  Bar  of 
California  and  by  the  Special  Committee  of  the  Bar  Association  of  iSan  Fran- 
cisco.*' I  adopt  their  reasoning  opposing  the  division  of  California. 

None  of  the  proposals  for  a  division  is  satisfactory.  The  least  unsatisfactory 
division,  in  my  view,  is  a  new^  Ninth  Circuit  composed  of  California,  Arizona, 
Hawaii,  and  Guam,  and  a  new  Twelfth  Circuit  composed  of  Alaska.  Washington, 
Oregon,  Idaho,  Montana,  and  Nevada.  This  division  leaves  about  three-quarters 
of  the  caseload  in  the  Ninth  Circuit.  Hawaii  and  Guam  together  account  for  a 
miniscule  portion  of  the  burden ;  Arizona  has  a  significant  volume  of  business, 
but  the  depth  and  duration  of  her  economic  and  legal  ties  to  California  makes 
impracticable  her  annexation  to  the  Tenth  or  Twelfth  Circuit.  This  split  sub- 
stantially reduces  the  geographic  reach  of  the  present  'Ninth  Circuit,  but  it 
relieves  the  Circuit  of  no  more  than  a  quarter  of  the  caseload.  A  heavy  caseload 
is  unavoidable  if  California  remains  whole  because  it  supplies  almost  two-thirds 
of  tlie  litigation. 

Scrutiny  of  this  division  and  any  other  suggested  plan  again  raises  the  pivotal 
question :  In  view  of  the  serious  problems  engendered  by  division,  is  any  truly 
useful  purpose  served  by  drawing  new  lines  on  the  map  of  the  Ninth  Circuit? 

[Whereupon,  at  2:45  p.m..  the  subcommittee  adjourned,  subject  to 
the  call  of  the  Chair.] 


*  Proponents  of  circuit  splitting  have  implied  that  this  increase  is  not  a  concomitant  of 
division.  Tlie.v  would  be  on  sound  ground  if  a  majority  of  the  judges  in  both  new  circuits 
shared  a  common  legal  and  social  philosophy,  but  they  do  not.  The  judges  of  this  Circuit 
do  not  have  homogenized  views.  Their  opinions  are  going  to  differ  sharply  no  matter  how 
the  Circuit  would  be  divided.  The  sharp  differences  of  views  that  characterize  our  en  banc 
hearings,  in  my  view,  will  inevitably  carry  across  new  circuit  lines.  We  have  no  reason  to 
believe  that  new  judges  will  be  any  the  less  individualistic  than  the  present  ones. 

5  Slicing  California  in  twain  is  essential  if  Congress  is  determined  to  adhere  to  the 
mystique  of  nine  or  almost  nine  judges  per  circuit.  A  court  of  less  than  nine  cannot  handle 
the  California  load.  Indeed,  nine  judges  would  be  hard  pressed  to  undertake  the  burden  at 
its  present  level. 

6  "Statement  of  the  State  Bar  of  California  Opposing  the  Proposal  to  Divide  the  State 
of  California  into  Two  Federal  Judicial  Circuits,  as  Proposed  bv  the  Commission  on 
Revision  of  the  Federal  Court  Appellate  System"  (May  1974).  "Report  of  the  Special  Com- 
mittee of  the  Bar  Association  of  San  Francisco  to  Review  Report  of  the  Commission  on 
Revision  of  the  Federal  Court  Appellate  System"  (July  1974). 
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PREPARED  STATEMENT  OF  JOHN  R.    BROWN, 
CHIEF     JUDGE 
U.S.    COURT  OF  APPEALS 
FIFTH    CIRCUIT 
HOUSTON,    TEXAS 


[Submitted  to  the  Subcommittee  on  Improvements 
in  Judicial  Machinery  of  the  Committee  on  the 
Judiciary  of  the  United  States  Senate,    in  Hearings 
held  on  May  9,    1972  on  the  Revision  of  the 
Appellate  Court  System  (S.J.    Res.    122,    92d  Cong., 
2d  Sess.  ).  ] 


STRUCTtTBE  OF  THIS   STATEMENT 

This  statement  is  structured  in  two  main  divisions : 

Part  One:  This  covers  comments,  views,  recommendations,  and  suggestions 
on  S.J.  Res.  122  on  the  Commission  for  Realigning  Circuits  (and  related  legis- 
lative proposals). 

Part  Two:  As  requested  by  the  Chairman  (letter  March  17,  1972)  this  cov- 
ers comments,  recommendations  and  data  in  support  of  the  Judicial  Conference 
approved  request  for  substantive  legislation  providing  for  Legal  Assistants  to 
the  Fifth  Circuit. 

80UBCE  AND  EELIABILITT  OF  STATISTICS 

Except  where  specific  identification  is  made  to  tables,  etc.  in  the  Administra- 
tive OflSce  reports  (e.g.,  AO  Table  6)  or  to  the  Shafroth  Report,  all  of  the  sta- 
tistics are  those  kept  by  the  Fifth  Circuit.  Except  for  updating  them  in  terms 
of  actual  input  and  output,  and  revising  projected  future  estimates  in  the  light 
of  intervening  actual  experience,  these  Fifth  Circuit  statistics  are  essentially 
those  submitted  formally  to  the  Chief  Justice   (and  later  to  the  Federal  Judi- 
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cial  Center)  in  connection  with  the  "Fifth  Circuit  Crisis  Project".  Before  sub- 
mission to  the  Chief  Justice  and  the  Judicial  Center  these  statistics  were  sub- 
mitted to  the  Administrative  Office  and  found  to  be  reliable  and  acceptable 
(we  were  informed  a  few  inconsequential  arithmetical  errors  were  found).  The 
most  significant  thing  is  that  the  Fifth  Circuit  figures  are  hard  figures.  Unlike 
the  statistical  reporting  standards  followed  by  some  of  the  Courts  of  Appeals 
and  the  input  AO  tables,  we  have  eliminated  entirely  cross-appeals  and  multi- 
ple appellants.  (See  e.g.,  AO  Table  4—1971  report,  page  II-9  and  Table  B  1, 
page  A  2,  total  filings  FY  '71  2.316  as  compared  with  actual  filings  Fifth  Cir- 
cuit figures  2,077).  Our  projections  for  FY  '73-'75  (as  was  true  with  the  Shaf- 
roth  surveys)  are  based  on  these  actual  hard  figures. 

Supporting  detail  for  the  statistics  emphasized  herein  can  be  found  in  our 
Clerk's  Annual  Report  (Clk.  Ann.  Kept.),  his  report  "Miscellaneous  Statistics 
on  Standing  Panels,  Screening,  Caseload,  Workload,  etc.  for  FY  1972,"  October 
19,  1971,  which  will  be  furnished  to  the  committee  if  desired. 

Part  One 

EXPERIENCE  OF  THE  FIFTH  CIRCUIT  WITH  PROBLEMS  OF  CGUllTS  OF  APPEALS 

As  you  know,  I  am  John  R.  Brown  of  Houston,  Texas.  I  have  been  on  the 
Fifth  Circuit  Court  of  Appeals  since  September  of  1955.  I  am  Chief  Judge  and 
have  been  since  July  17,  1967.  But  as  I  previously  stated  to  various  Commit- 
tees of  the  Congress,  before  becoming  Chief  Judge  I  had  a  great  deal  of  expe- 
rience in  Court  administration  because  of  the  work  delegated  to  me  by  my 
predecessors  Chief  Judges  Hutcheson,  Rives  and  Tuttle.  As  all  know,  the  Fifth 
Circuit  with  fifteen  authorized  active  Judges  is  the  largest  constitutional  Court 
in  the  United  States.  It  is  largest  also  in  terms  of  population  of  its  constituent 
states  (Alabama,  Florida,  Georgia,  Louisiana,  Mississippi,  and  Texas),  in  the 
number  of  cases  filed,  the  number  of  cases  disposed  of,  and  the  number  of 
opinions  published.  Consequently,  the  Circuit  has  every  kind  of  problem  in 
double  measure  that  Federal  Appellate  Courts  could  have.  But  the  Court  has 
not  allowed  these  staggering  burdens  to  overwhelm  it.  Through  the  diligent,  re- 
sourceful, imaginative  efforts  of  conscientious  Judges — who  know  no  limita- 
tions on  energy — we  have  adopted  innovative  systems  that  have  increased  our 
output  enabling  us  so  far  to  keep  abreast  of  this  load.  But  even  with  these 
new  practices  we  have  to  recognize  with  the  Court  at  its  present  size  (fifteen 
active  and  three  energetic  Senior  Judges)  that  something  has  to  happen  now, 
and  certainly  long  before  FY  1975. 

This  sense  of  great  urgency  was  sounded  by  the  Judicial  Council  to  the  Ju- 
dicial Conference  of  the  United  States,  in  the  formal  resolution  of  October 
1971  (App.  A).  The  Judicial  Conference  by  formal  action  took  note  of  this  and 
the  necessity  of  transmitting  this  urgency  to  the  Congress. 

FIFTEEN  JUDGESHIP   MAXIMUM 

Although  there  are  some  internal  differences,  the  Judicial  Council  of  the 
Fifth  Circuit  after  careful  consideration  concluded  unanimously  that  the  Court 
should  have  not  more  than  fifteen  active  Judges. 

Inevitably,  this  means  that  on  current  exponential  projections  for  FY 
1972-1980  somehow  the  Circuit  has  to  be  split. 

FIFTH  CIRCUIT  COMMITTED  TO  NATIONWIDE  CIRCUIT  REALIGNMENT 

The  Council  by  formal  resolution  in  October  1971  endorsed  without  reserva- 
tion the  principle  of  national  Circuit  realignment  "as  an  indispensable  first 
step  toward  improvement  in  the  federal  circuit  court  system".  See  the  Resolu- 
tion App.  A. 
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The  Judicial  Conference  of  the  United  States,  in  its  October  1971  meeting  in 
its  report  on  "Additional  Circuit  Judgeships"  (see  p.  81,  82,  Report  of  the  Pro- 
ceedings of  the  Judicial  Conference  of  the  United  States,  October  28-29,  1971), 
in  which  ten  additional  Circuit  judgeships  were  recommended,  took  note  of  the 
situation  in  the  Fifth  Circuit  and  the  recommendation  of  the  Judicial  Council 
concerning  nationwide  circuit  realignment : 

In  making  this  recommendation  the  Conference  noted  that  based  on  statis- 
tics alone  seven  additional  judgeships  would  be  warranted  in  the  Fifth  Circuit 
over  and  above  the  15  now  authorized  and  five  additional  judgeships  would  be 
warranted  in  the  Ninth  Circuit  rather  than  the  two  recommended.  The  Confer- 
ence agreed  further  with  its  Committee  on  Court  Administration  that  to  in- 
crease the  number  of  judges  in  a  circuit  beyond  15  would  create  an  unworka- 
ble situation.  In  this  connection  the  Conference  noted  a  resolution  unanimously 
adopted  by  the  judges  of  the  Fifth  Circuit  in  October  1971  in  which  the  judges 
state  that  the  Judicial  Council  "holds  strongly  to  its  prior  formal  deter- 
mination that  to  increase  the  number  of  judges  beyond  15  would  diminish 
the  quality  of  justice  in  this  circuit  and  the  effectiveness  of  this  court  to  func- 
tion as  an  institutionalized  federal  appellate  court."  The  Judicial  Council  of 
the  Fifth  Circuit  went  on  to  endorse  H.R.  7378,  a  bill  to  establish  a  Commis- 
sion on  the  Revision  of  the  Judicial  Circuits  as  previously  proposed  by  the  Ju- 
dicial Conference  "as  an  indispensable  first  step  toward  improvement  in  the 
federal  circuit  court  system." 

NEED  FOB  THE  COMMISSION 

Although,  as  orginally  conceived  by  the  Judicial  Conference,  the  Commis- 
sion's recommendation,  at  least  with  regard  to  geographical  circuit  lines,  was 
to  be  self-executing  unless  expressly  disapprove*!  by  the  Congress  within  the 
stated  time  prescribed  in  S.J.  Res.  122  (or  in  the  revision  of  HR  7378  reported 
out  March  7,  1972  by  the  House  Judiciary  Committee),  I  unhesitatingly  en- 
dorse S.J.  Res.  122.  The  important  thing  now  is  that  there  be  a  national  cir- 
cuit realignment  and  the  Commission  concept  seems  to  be  the  one  most  likely 
to  succeed  if  relief  is  to  be  obtained  before  conditions  become  simply  impossi- 
ble. I  am  confident  that  this  is  the  sentiment  of  the  Judicial  Council  of  the 
Fifth  Circuit. 

STRONG  POINTS  OF  S.J.  BE8.    122 

In  my  judgment,  the  strength  of  S.J.  Res.  122  is  in  the  broad  "commission" 
given  to  the  Commission.  Unlike  some  earlier  versions  in  which  the  commis- 
sion's work,  findings,  and  recommendations  were  largely  geared  to  drawing 
geographical  lines  for  the  recommended  revised  or  new  Circuits,  this  Resolu- 
tion charges  the  Commission  to  make  comprehen.sive  penetrating  studies.  The 
problems  of  the  Courts  of  Appeals,  the  possible  solutions,  and  the  nature  and 
character  of  the  decisive  decisions  which  have  to  be  made  for  any  long  range 
solution  are  capsulated  in  §§  l(a)-(f)  describing  the  function  of  the  Commis- 
sion to  be : 

(a)  to  study  the  present  division  of  the  United  States  into  the  several 
judicial  circuits ; 

(&)  to  study  the  problems  attendant  upon  prehearing  screening  of  ap- 
peals, en  banc  hearings,  intracircuit  and  intercircuit  disparity  in  interpre- 
tation of  Federal  law,  and  other  appellate  procedures  and  problems ; 

(c)  to  study  the  present  and  anticipated  caseloads  of  these  circuits,  the 
workloads  of  the  judges,  the  time  required  for  appellate  review,  and  the 
alleviation  of  the  problems  arising  therefrom  by  redividing  the  United 
States  into  several  judicial  circuits  or  by  restructuring  the  appellate  court 
system,  or  by  other  feasible  court  reforms ; 

id)  to  study  the  problems  arising  from  present  and  anticipated  caseload 
of  the  Supreme  Court  and  the  possible  alleviation  of  these  problems ; 

(e)  to  study  other  areas  of  court  reform  related  to  the  problems  speci- 
fied herein ;  and 

(/)  to  recommend  to  the  President,  the  Chief  Justice  of  the  United 
States,  and  the  Congress  such  alternative  changes  in  the  appellate  court 
system  of  the  United  States  as  may  be  most  appropriate  for  the  expedi- 
tious and  effective  disposition  of  the  present  and  anticipated  caseload  of 
Federal  appellate  courts,  consistent  with  fundamental  concepts  of  fairness 
and  due  process. 
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CIRCUIT  LINE  DRAWING  ALONE  18  SUPERFICIAL 

If  we  are  to  find  really  permanent  solutions — instead  of  stop  gaps  that  will 
be  outdated  within  Ave  years — it  is  important,  in  my  judgment,  that  these 
broad  and  specific  mandates  be  retain ?d.  A  bill  which  merely  charges  the  Com- 
mission to  recommend  new  geographic  Circuit  lines  is  no  solution  at  all. 

More  important,  the  lines  can  hardly  be  drawn  as  an  effective  solution  for 
the  short  range  future  (10-20  years)  without  the  consideration  of  several  de- 
cisive factors.  First,  no  rearrangement  or  realignment  of  the  Circuits  can 
avoid  the  need  for  judgepower,  since  the  needed  judgepower  depends  on  the 
business,  not  artificial  state  or  Circuit  lines.  Second,  lines  cannot  be  drawn 
that  will  adequately  care  for  the  short  range  future  without  careful  analysis 
of  the  role  of  the  intermediate  Courts  of  Appeals  in  the  federal  system.  In  the 
light  of  frightening  projections,  this  must  reckon  with  such  problems  as  (i) 
the  appeal  as  a  matter  of  right  in  every  civil  and  criminal  case  no  matter  how 
meritorious  and  (ii)  the  reduction  in  diversity  and  other  jurisdiction  and  the 
like.  Once  the  role  or  mission  of  the  intermediate  appellate  federal  court  sys- 
tem is  determined,  the  Circuit  lines  cannot  intelligently  be  drawn  apart  from 
some  understanding  of  just  what  it  is  Circuit  Judges,  singly  and  collectively  as 
a  Court,  can  reasonably  be  expected  to  perform.  This  brings  into  the  inquiry 
the  extent  to  which  the  problem  is  too  much  the  product  of  traditional  prac- 
tices and,  on  the  other  hand,  the  extent  to  which  much  can  be  alleviated  and 
often  overcome  by  imaginative  innovations.  This  borders  on  the  earlier  prob- 
lem of  the  role  of  the  Court  of  Appeals  and  the  extent  to  which  we  can  con- 
tinue the  luxury  of  the  traditional  oral  argument  in  nearly  every  case. 

Based  to  a  great  extent  on  the  vast  experience  of  the  Fifth  Circuit,  I  under- 
take in  the  following  to  demonstrate  in  more  detail  the  basis  for  these 
concerns. 

BUSINESS NOT  CIRCUIT  LINES DETERMINES   JUDGESHIPS 

The  superficiality  of  Circuit  line-drawing  as  a  solution  is  illustrated  by  the 
predicament  of  the  Fifth  Circuit.  Based  upon  experience-proved  projections, 
the  work  ahead  for  the  Fifth  Circuit  on  an  annual  basis  FY  1971-75  with  a 
forecast  for  1980  is  as  follows : 

TABLE  1.— PROJECTION  OF  FILINGS  FISCAL  YEAR  1972-75  PER  SHAFROTH  1970  SURVEY  AND  FIFTH 

CIRCUIT  REVISION 


Fiscal  year 

1971... _ 

1972 

1973 

1974._. __ 

1975. _ _ 

Cumulative  Increase,  fiscal  year  1971-75.. _ 

198H _ __ 

1  The  first  survey  was  in  1967,  Survey  of  U.S.  Courts  of  Appeals,  1967,  42  FRD  243etseq.  Within  a  year  the  projections 
through  1975  had  to  be  revised  and  within  just  two  more  years,  the  1970  suivey  again  revises  them  substantially  upward. 

2  Upward  revision  of  Shafroth  based  on  projected  29.4  percent  estimated  deficiency  in  Shafroth's  projection  for  fiscal 
year  1972.  Cross  appeals  and  multiple  parties  eliminated.  The  forecasts  for  fiscal  year  1972-75  are  undoubtedly  on  the 
low  side  since  the  annual  increase  for  each  of  these  years  is  calculated  on  the  deficiency  of  Shafroth  projections  for  fiscal 
year  1971  (12.1  percent).  The  Court's  actual  experience  showed  yearly  gains— 1968-71  of  13.2,10.6,  20.5  and  15.8  percent 
respectively.  These  average  out  to  approximately  15.0  percent. 

3  Actual  filings. 

*  Fiscal  year  1981  projections  based  on  225  percent  increase  (267  percent  with  cross  appeals)  in  5th  Circuit  fiscal  year 
1961-71  and  204  percent  national  increase  as  reflected  by  table  2  A.O.  1971  report  (cross  appeals  and  multiple  parties 
excluded). 

5  National  (all  circuits). 

Incidentally,  demonstrating  the  exponential  increases  in  filings  the  above 
table  was  markedly  revised  upward  over  our  January  1971  projection.  On  the 
basis  of  the  first  three  quarters  of  FY  1972  the  projections  for  FY  1972  still 
hold  true  as  do  those  for  FY  1973-1975. 

Thus,  for  example,  on  the  September  1971  projections  in  FY  1972  we  will 
have  2,304  cases  (revised  in  Table  1).  If  the  six  states  (see  map)  were  divided 


September 

Upward 

1970 

1971  upward 

revision 

Shafroth 

revision 

percentage 

Survey  I 

Fifth  Circuits 

increase 

1,852 

3  2,  077 

2  15.8 

2,006 

2,596 

2  25.0 

2,159 

2,794 

27.6 

2,311 

2,990 

2  7.0 

2,464 

3,188 

2  6.6 
53.5 

6,750 

5  38,875 
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3  and  3,  8  of  the  Judges  would  end  up  with  144  filings  per  Judge  and  the 
other  7  with  164  per  Judge.i  This  is  in  contrast  to  the  national  average  of  FY 
1970  of  120  cases  per  Judge.2  And  in  FY  1974  with  2,655  filings  the  division 
would  be  166  and  189  cases  per  Judge. 

TABLE  2.-STATISTICS  COMMITTEE  JUDGESHIP  PROJECTIONS 


Circuit 


Present  number 


New  judgeships 

statistically 

justified  per 

circuit 


First 

Second 

Third 

Fourth 

Fifth.. 

Sixth _. 

Seventh 

Eight 

Ninth 

10th 

Total. 


3 
9 
9 

7 
15 
9 
8 
8 
13 
7 


88 


1 
5 
1 
1 
7 
1 
1 
0 
5 
1 


23 


New  total 


4 
14 
10 

8 
22 
10 

9 

8 
18 

8 


111 


As  the  detailed  charts  show,  on  eight  different  statistical  projections  the 
Fifth  Circuit's  needs  average  8  and  run  from  a  low  of  5  to  a  high  of  10  more 
judgeships. 

As  pointed  out  above  (page  6)  the  Fifth  Circuit  declined  to  ask  for  any 
judgeships  in  excess  of  15. 

Now  would  a  series  of  splits  within  the  Fifth  Circuit  be  of  any  real  help. 
The  problem  is  iwsed,  of  course,  because  of  the  East  and  West  anchor  states, 
Florida  and  Te.xas,  which  have  53.7%  of  our  business  plus  the  adjacent  .states 
of  Georgia  and  Louisiana  making  up  another  30.4%. 3  Based  on  FY  1970  figures 
combining  Florida  (443)  with  its  3  Judges  and  Georgia  (264)  with  its  2 
Judges  for  a  total  of  707  case  filings  and  5  Judges  to  produce  a  caseload  of 
140  would  help  none.  On  the  other  end,  combining  Texas  (492)  with  its  4 
Judges  and  Louisiana  (264)  with  its  2  Judges  for  a  total  of  756  and  6  Judges 
would  momentarily  reduce  the  caseload  only  slightly. 

TABLE  3.— ORIGIN  OF  FILINGS  BY  STATE 


State 


1967-68 


1698-69 


1969-70 


1970-71 


Percent  increase 

fiscal  year  1971 

over  1968 


Texas 354  412  492  596 

Florida 343  390  443  502 

Georgia. 215  194  264  316 

Louisiana. 165  213  264  300 

Alabama 139  128  162  181 

Mississippi. 82  111  114  135 

Overall 


68.3 
46.3 
46.9 
81.8 
30.2 
64.6 


55.6 


'  Recognizing  the  sometime  unreliability  of  case  filings  per  judgeship  these  Illustrative 
projections  for  FY  1973  and  1974  are  more  than  borne  out  by  the  recommendations  of  the 
Subcommittee  on  Judicial  Statistics  of  the  Court  Administration  Committee  of  the 
.Judicial  Conference.  See  page  4  of  Judge  Dunaway's  report  of  March  19,  1971  and  the 
table,  page  2  of  the  A.O.'s  Statistical  Study  "Judgeship  Needs  in  the  United  States  Court 
of  Appeals"  February  1971  In  which  seven  additional  judgeships  are  recommended  for  the 
Fifth  Circuit  between  now  and  FY  1975. 

2  See  the  very  recent  well  constructed  Administrative  Office  "Management  Statistics" 
February  1972.  With  no  downward  adjustments  to  eliminate  multiple  parties  and  cross- 
.ippeals,  the  Fifth  Circuit  filings  for  FY  1971  were  154  in  contrast  to  national  average  of 
1.32. 

Since  our  projections  (Table  1)  exclude  these,  the  figure  of  120  must  be  correspond- 
ingly reduced. 

'  The  origin  of  the  Fifth  Circuit  business  Is  shown  by  the  filings  by  states  for  the  last 
three  years. 
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A  Circuit  split,  therefore,  within  the  states  of  the  Fifth  Circuit  will  offer  no 
help.  The  business  is  still  there.  It  takes  added  judgeships  to  handle  or  it  re- 
quires extraordinary  innovation  with  some,  but  not  as  many,  added  judgeships. 

Nor  is  it  going  to  be  any  help  to  the  Fifth  Circuit  or  its  Judges  to  rearrange 
the  Circuit  by  adding  one  or  more  states  of  the  Fifth  Circuit  to  one  or  more 
of  the  present  adjacent  Circuits — the  Fourth,  the  Sixth,  the  Eighth,  or  the 
Tenth. 

The  problem  is  readily  seen  from  the  map  of  the  present  Circuit  lines  using 
the  figures  of  FY  1971  as  a  matter  of  convenience : 


The  Eleven  Federal  .Tudicial  Circuits 


For  example,  if  Georgia  were  added  to  the  Fourth  Circuit  this  would  bring 
316  more  eases  to  the  1,211  filed  in  FY  1971  in  the  Fourth  Circuit  of  seven 
Judges.  The  result  would  be  a  caseload  of  169.  With  but  two  active  Judges  in 
Georgia,  they  would  get  no  help  from  the  Fourth  Circuit's  redistribution  of  its 
load  and,  conversely,  the  Fourth  Circuit  would  statistically  get  no  help  from 
the  Georgia  Judges.  It  gets  no  better  if  one  things  of  lumping  Georgia  (316) 
and  Florida  (502)  with  its  three  Judges  into  the  Fourth  Circuit  (1,211).  With 
a  result  of  169  there  would  be  no  gain  either  way  except,  of  course,  the 
Fourth  Circuit  would  then  become  a  Court  of  12  Judges  and  much  added  terri- 
tory. 

On  the  same  analysis  adding  Georgia  (316)  to  the  Sixth  Circuit  (1,015) 
would  bring  that  Court's  load  to  1,331.  There  would  be  but  a  very  slight  gain 
for  the  Georgia  Judges  which  would  soon  be  wiped  out  as  business  increases. 
The  same  would  be  true  if  Mississippi  and  Alabama  with  their  316  cases  were 
added  to  the  Sixth. 

To  tie  Texas  (596)  and  Louisiana  (300)  onto  the  Eighth  Circuit  (713) 
would  give  slight,  temporary  relief.  And  the  slight  gain  would  be  even  less  in 
tying  Texas   (596)  and  Louisiana   (300)   onto  the  Tenth  Circuit   (734). 

Thus  on  the  figures  of  a  year  ago  (FY  1971)  there  would  be  no  gain  in  the 
most  probable  of  intra-Circuit  splits  and  only  slight  if  any  gains  by  partial 
adhesions  to  existing  adjacent  Circuits. 

But  that  is  not  all.  For  on  the  projections  (see  Table  1)  there  is  a  marked 
increase  each  year  over  the  preceding  year  in  percentage  and  the  resulting 
case  filing  per  fifteen  active  judgeships. 
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INCREASED  WORKLOAD  PER  JUDGE 


Based  on  the  September  1971  upward  revisions,  the  impact  per  active  Judge 
(15  in  number)  will  be: 

TABLE  4— PROJECTED  FILINGS  AND  CASELOAD  INCREASE 


Annual 
percentage  Caseload 


Fiscal  year  increase  per  judge 


}971 15.8                     138 

972._ 25.0                     173 

llli—- - - - - -  7.0                    199 

1975 6.6                    212 

Cumulative  1975  over  1971 53.5 


These  caseload  increases  from  173  this  year  (FY  1972)  to  212  in  FY  1975 
wipe  out  any  possible  gains  by  conceivable  practical  adhesions. 

This  analysis  shows  that  drawing  Circuit  lines  is  not  a  solution  at  all.  No 
matter  how  drawn,  no  matter  how  we  are  paired  or  aggregated,  no  matter 
what  adhesions  are  made  to  existing  or  newly  created  Circuits,  the  judicial 
business  in  the  states  now  comprising  the  Fifth  Circuit  is  and  will  be  such 
that  the  existing  judgepower  cannot  possibly  handle  it.  We  must  therefore  find 
some  other  solutions. 

IS  soLtrrioN  in  a  9- judge  couet  ?  is  there  magic  in  the  number  9  ? 

One  quick  simple  solution  is,  of  course,  to  forecast  the  growth  in  judicial 
business  against  the  estimated  acceptable  output  per  judgeship  and  then  aggre- 
gate contiguous  states  to  form  a  Court  having  not  more  than  9  Judges.  This 
would  be  on  the  assumption  that  there  is  validity  to  the  oft  repeated  state- 
ment that  a  Court  of  more  than  9  Judges  cannot  work  efficiently. 

Among  my  own  colleagues  on  the  Fifth  Circuit  there  are  some  that  feel  this 
way.  Despite  the  added  problems  from  size,  experience  of  the  Fifth  Circuit 
demonstrates  that  we  are  and  have  been  a  Court  of  remarkable  productivity. 
We  are  now  officially  a  Court  of  fifteen  active  Judges,  but  we  have  long  been  a 
Court  exceeding  9  judgeships.  Beginning  with  the  very  capable  leadership  of 
our  then  Chief  Judge  Elbert  P.  Tuttle,  we  followed  the  practice  of  using  visit- 
ing Judges — both  District  and  out-of-Circuit  Judges  plus  our  own  energetic 
Senior  Circuit  Judges.  This  produced  a  Court  of  equivalent  judgeships  as  fol- 
lows : 

TABLE  5.-EQUIVALENT  JUDGESHIPS  FROM  VISITING  JUDGES 

Available         Judge  weeks 
Total  active  5th         from  visiting  Equivalent 

Fiscal  year  court  weeks       Circuit  judges  judges  judgeships 

1965 

1966 

1967 

1968 

1969 

If  there  ever  was  a  case  in  which  the  pudding's  proof  is  in  the  eating,  then 
our  output  demonstrates  that  we  did  make  it  work  and  work  effectively.  Later 
I  discuss  this  further  in  connection  with  the  development  of  output  standards 
of  productivity  by  new  procedures  and  innovations.  It  is  sufficient  there  to  say 
that  in  every  year  since  1966  the  output  has  exceeded  the  total  input  for  the 
previous  year,  and  in  the  short  course  of  the  last  three  years  active  Judges 
have  increased  their  opinion  output  by  75.4%  and  the  Court  as  a  whole  in- 
creased by  74.3%. 

Of  course,  I  do  not  minimize  the  problems,  including  the  burden  that  rests 
upon  each  of  the  Judges  not  only  in  case  participation  and  opinion-writing  but 
in  keeping  abreast  of  the  flood  of  opinions  that  the  Court  is  handing  down 
(over  1,661  FY  1971).  All  would  like  a  Court  of  9  as  an  ideal  size.  But  the 
simple  fact  is  that  for  the  federal  system  this  is  a  goal  that  can  hardly  be  at- 
tained. And  if  it  is  attained  there  will  be  such  a  proliferation  of  Circuits  that 


30 

7 

25 

10 

39 

9 

33 

13 

45 

12 

33 

16 

48 

13 

35 

17 

46 

12 

50 

19 
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an  even  more  impossible  burden  will  be  placed  upon  the  Supreme  Court  of  the 
United  States  in  its  very  important  role  of  "policing"  the  cases  of  great  impor- 
tance coming  from  the  Circuits. 

More  important,  even  in  using  the  1970  revised  Shafroth  projections  (which 
are  already  on  the  low  side),  it  is  certain  that  by  FY  1975  at  least  5  of  the 
Circuits  will  require  judgeships  in  excess  of  9.  (See  App.  C).  This  schedule 
measures  output  in  terms  of  average  caseload  per  judgeship  which  at  the  time 
the  table  was  prepared  (1970)  was  approximately  96.  On  that  basis  a  nine-man 
Court  would  handle  864  cases.  The  projections  for  added  Judges  needed  in 
FY  1972  over  1970  is  shown  in  column  (e).  For  FY  1975  the  projections  are  in 
columns  (f)  through  (j).  As  shown  in  column  (j)  there  will  then  be  five  Cir- 
cuits requiring  more  than  9  Judges :  Second,  fourth,  fifth,  seventh,  and  ninth. 

While  the  total  new  judgeships  forecast  in  the  statistical  study  by  the  Con- 
ference Committee  is  23.  rather  than  42  as  in  my  table  for  FY'  1975,  it  is  inter- 
esting to  see  that  this  much  more  elaborate  analysis  on  variable  factors  covers 
several  of  the  same  Circuits  (see  Table  2)  : 


Table  6.- 

—Recommendation  excess  of  nine  judges  statistics  committee 

Circuit: 

Second     _ 

Required  total 
judgeships  1975 
__    _      .      _.                               14 

Third 

10 

Fifth 

_      22 

Sixth, 

10 

Ninth  . 

_____                                                                18 

Total      _ 

_                                                                                                                74 

With  74  judgeships  needed  for  these  5  Courts,  this  means  that  restructuring 
down  to  9  judgeships  per  Court  would  call  for  at  least  3  new  Circuits  to  bring 
the  total  up  to  14.  With  13,801  cases  predicted  for  FY"  1975  for  all  Circuits  in 
Shafroth  (1970  Rev.),  and  the  FY  1980  projection  for  all  Circuits  of  34,881 
cases  (see  Table  1),  this  means  that  unless  there  is  a  radical  revision  in  the 
role  of  the  Courts  of  Appeals  within  the  short  five-year  period  from  1975-80 
the  120  recommended  judgeships  (see  Table  2)  will  have  to  increase  to  320. 
Applying  the  ideal  goal  of  a  nine-man  Court  we  would  have  35  Circuits.  The 
prospect  of  35  Courts  of  Appeals  in  terms  of  the  capacity  of  the  Supreme 
Court  effectively  to  give  consistency  to  the  body  of  controlling  federal  law  is 
staggering.  Worse,  the  staggering  burden  is  augmented  by  the  fact  that  the 
great  majority  of  such  new  Courts  would  be  Federal  Courts  of  Appeals  for  a 
single  state  with  all  of  the  parochialism  that  would  bring.  The  federalizing 
influence,  so  essential  to  the  political  and  social  structure  of  the  United  States, 
would  be  severely  undermined. 

Of  course,  I  am  not  arguing  here  that  Courts  should  expand  to  the  sizes  in- 
dicated even  in  1975  (see  App.  C)  and  the  statistical  studies  of  the  Adminis- 
trative OflBce  (see  Table  2).  We  will  reach  a  working  limit.  Rather  the  impor- 
tance of  this  is  to  demonstrate  again  that  it  is  the  judicial  business  flowing 
into  the  judicial  system  which  determines  the  need,  not  the  geographical  or 
the  momentary  arrangement  of  those  judgeships  in  one  or  the  other  Circuit. 

It  is  positive  proof  that  those  who  are  charged  with  the  respon.sibility  of 
recommending  Circuit  lines  must  not  approach  it  on  any  supposed  idyllic  nine- 
man  Court.  That  means,  therefore  in  the  most  direct  way.  this  Commission 
ought  to  try  to  ascertain  what  is  the  maximum  size  of  a  Court  of  Appeals 
that  is  manageable.  It  has  a  rich  reservoir  of  material  in  the  Ninth  Circuit 
and  the  Fifth  Circuit  on  which  to  make  objective  judgments.  And  once  the 
effective  use  of  visiting  Judges,  as  employed  in  the  Second  Circuit,  is  analyzed 
in  terms  of  the  real  total  judgepower  of  such  Court  for  a  given  year,  further 
helpful  data  will  result.  Perhaps  more  important,  this  quest  for  the  magic  nine 
compels  us  to  recognize  that  we  must  stop,  look  and  listen  to  determine  how 
long  we  can  go  on  with  the  Courts  of  Appeals  having  their  present  role. 

THE  ORIGIN  OF  THE  BUSINESS 

Up  to  now — including  the  very  penetrating  Statistical  Study  made  by  the 
Conference  Committee   on   Judicial    Statistics    (see  Table   2) — projections   for 
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judgeship  needs  for  Courts  of  Appeals  are  always  in  terms  of  the  business  of 
those  Courts.  Every  projection  is  based  upon  the  input.  Never  has  there  been 
any  inquiry  in  terms  of  the  real  source  of  the  input— the  District  Courts  from 
which  the  great  bulk  of  appeals  come.  As  the  1971  Report  of  the  Director 
pointed  out  '"the  United  States  District  Courts  must  go  on  struggling  with 
mounting  work.  Filings  are  at  a  new  high :  so  are  terminations.  But  num- 
ber of  terminations  for  the  most  part  has  not  kept  up  with  filings  so,  inevita- 
bly, the  record  for  fiscal  year  1971  will  also  show  a  new  high  of  pending  cases. 
The  124,525  civil  and  criminal  cases  pending  on  June  30,  1971  is  nine  percent 
higher  than  a  year  ago  and  almost  81  percent  above  the  1960  level. 

With  continuing  increase  in  population  and  general  business,  the  Fifth  Cir- 
cuit has  to  reckon  with  the  fact  that  its  six  states,  comprising  12%  of  the 
states,  in  FY  1971  produced  21,657  of  the  civil  cases  filed  or  23.2%  out  of  the 
Nation's  total  of  93,396  and  10,727  criminal  cases  of  24.9%  out  of  the  Nation's 
total  of  43,157  (see  Table  C  1  and  D  1.  1971  A.O.  Rep.).  The  growth  in  judi- 
cial business  within  the  states  of  the  Fifth  Circuit  is  reflected  by  the  recent 
addition  of  16  district  judgeships  under  the  last  omnibus  District  Judgeship 
Bill. 

Undoubtedly  the  Commission  would — and  under  the  structure  of  the  Bill  as 
presently  drafted  could — investigate  and  analyze  carefully  this  origin  of  busi- 
ness factor.  But  once  again,  any  such  study  and  the  projections  which  are 
bound  to  come  from  it — especially  in  the  light  of  current  experience  in  the  dis- 
proportionate increase  in  the  number  of  appeals — brings  the  Commission  back 
again  to  the  basic  question  of  the  role  which  should  be  committed  to  the  Fed- 
eral intermediate  courts  of  appeals.  That  could  manifest  itself  in  many  ways, 
two  of  which  are  discussed  in  greater  detail — (i)  reducing  federal  jurisdiction 
in  certain  areas  (ii)  abandoning  appeal  as  a  matter  of  right  with  discretion- 
ary certiorari-type  review  in  a  significant  number  and  type  of  cases. 

DISPROPORTIONATE  INCREASE  IN  APPEALS  TO  TRIALS 

One  of  the  significant  factors  bearing  directly  upon  the  exponential  increase 
in  caseloads  of  the  Courts  of  Appeals  is  the  disproportionate  increase  in  the 
number  of  appeals  over  the  increase  in  the  number  of  trials,  both  civil  and 
criminal,  in  the  District  Courts. 

This  was  analyzed  in  the  Shafroth  (1970  Rev.  Report),  and  for  the  Fifth 
Circuit  is  shown  on  App.  D.  As  reflected,  in  FY  1961-1969  civil  trials  in- 
creased 94.7%,  but  at  the  same  time  civil  appeals  increased  157.1%.  More  star- 
tling, however,  is  that  of  criminal  cases.  Somewhat  surprisingly,  criminal 
trials  increased  but  48.1%,  but  criminal  appeals  jumped  an  amazing  210.6%. 
and  against  an  appeal  in  approximately  1  out  of  every  6  criminal  cases  in  FY 
1961.  in  FY  1968  and  1969  every  third  case  was  appealed.  Undoubtedly  much 
of  this  is  due  to  the  Criminal  Justice  Act  which,  with  its  essential  and  com- 
mendable objective  of  affording  counsel  to  all  defendants,  encourages  appeals 
some  of  which  have  little  merit.  But  there  is  no  indication  that  this  will  sub- 
side and  from  the  standpoint  of  the  professional  interest  of  court-appointed 
counsel,  it  is  increasingly  evident  that  the  appeals  are  taken  to  eliminate  the 
possibility  that  in  a  post-conviction  remedy  the  defendant  would  accuse  hia 
counsel  of  inadequate  representation  for  failure  to  take  the  appeal.  Of  course, 
this  tendency,  already  quite  evident  in  post-conviction  cases,  will  likewise  in- 
crease now  that  under  Amendments  to  the  Criminal  Justice  Act  court-ap- 
pointed counsel  in  both  the  Trial  and  Appellate  Court  on  a  selective  basis  can 
be  given  limited  compensation. 

Once  again  this  brings  the  focus  back  to  whether  a  system  can  be  tolerated 
which  continually  increases  the  percentage  of  appeals  over  trials. 

REDUCTION  OF  CASELOAD  STATUTORY  CHANGES 

If  the  Commission  were  statutorily  charged  with  the  duty  of  analyzing  the 
role  of  the  intermediate  federal  appellate  courts  in  the  light  of  factors  includ- 
ing those  I  have  discussed,  it  is  inescapable  that  it  would  be  faced  with  the 
necessity  of  determining  what  sort  of  statutory  changes  could  and  ought  to  be 
made.  This  would  take  two  main  forms.  The  first  is  the  reduction  in  federal 
jurisdiction  in  terms  of  the  District  Courts.  Perhaps  most  significant  as  cur- 
rent illustrations  of  that  approach  on  diversity  jurisdiction  and  two  American 
Law  Institute  suggestions  which  commend  themselves,  (a)  denying  a  citizen  of 
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the  state  in  which  the  District  Court  is  held  the  right  to  invoke  diversity  ju- 
risdiction in  that  district,  and  (b)  treating  a  foreign  corporation  vpith  a  per- 
manent establishment  in  a  state  the  same  as  a  local  citizen,  thus  denying  it 
the  right  to  invoke  diversity  jurisdiction,  either  originally  or  on  removal. 

Certainly  this  explosive  grovrth  in  federal  court  litigation  calls  for  a  critical 
examination  of  the  place  for  diversity  jurisdiction  and  the  limitations  to  be 
placed  on  its  exercise.  There  are  undoubtedly  a  number  of  other  areas  repre- 
senting a  substantial  portion  of  a  District  Court's  docket  which  should  be 
scrutinized  carefully.  One  must  recognize,  of  course,  that  against  the  hope  that 
some  jurisdiction  would  be  reduced,  it  is  a  certainty  with  the  continuing  enact- 
ment of  more  and  more  federal  regulatory  legislation  that  the  federal  question 
jurisdiction  inescapably  will  increase  markedly. 

The  other  principal  form  of  statutory  change  would  be  with  respect  to  the 
jurisdiction  and  function  of  the  Court  of  Appeals.  Now  except  for  a  rare  bank- 
ruptcy case,  a  criminal  case  which  the  Court  under  stringent  standards  de- 
clares to  be  frivolous,  and  habeas  cases  in  which  certificate  of  probable  cause 
is  denied,  the  statutory  structure  of  the  United  States  Courts  of  Appeals  is  to 
afford  an  appeal  as  a  matter  of  right  in  every  case.  That  policy  must  be  seri- 
ously questioned  now  in  the  face  of  the  projections  for  FY  1975  and  1980. 
Probably  the  most  useful  thing  would  be  to  establish  a  discretionary  review  of 
a  certiorari-type  in  significant  types  of  cases.  This  may  take  many  different 
forms.  The  diversity  cases  once  again  afford  a  ready  example.  To  the  diversity 
cases  should  also  be  added  post-conviction  cases  under  habeas  corpus  or  §2255 
or  the  like.  Others  might  include  review  of  social  security  cases — almost  invar- 
iably presenting  nothing  biit  a  factual  controversy  which  has  already  been 
through  a  review  by  the  District  Court.  Much  the  same  could  be  said  about 
cases  from  the  National  Labor  Relations  Board,  especially  that  great  bulk  of 
them  presenting  nothing  but  a  factual  controversy  with  no  significant  legal 
principles  presented. 

No  Commission  can  realistically  draw  Circuit  lines  against  the  prospect  of 
FY  1975-1980  caseloads  without  seriously  questioning  whether  any  such  sys- 
tem can  be  tolerated,  or  for  that  matter  even  survive.  Unless  another  tier  of 
an  intermediate  appellate  court  is  to  be  created,  serious  concern  must  be  given 
to  those  areas  in  which  the  work  of  the  Court  of  Appeals  would  be  reduced  by 
restricting  its  role  in  a  number  of  significant  areas  or  types  of  cases.  Any  such 
ultimate  decision  would  be  fraught  with  a  good  deal  of  controversy.  The  Com- 
mission, composed  of  distinguished  people  from  all  walks  of  life,  with  its  wide 
resources  and  inquiry  from  all  elements  of  the  community,  including  the  orga- 
nized Bar  and  individual  or  groups  of  lawyers  with  partisan  views,  could  un- 
doubtedly come  forward  with  well-founded  conclusions  and  recommendations 
which  would  be  of  great  assistance  to  the  Congress  in  the  process  of  enacting 
some  or  all  of  the  recommended  legislative  changes. 

WHAT    SHOULD   APPELLATE   JUDGES   DO?    WHAT   CAN   APPELLATE  JUDGES   DO? 
WHAT  SHOULD  A  COURT  OF  APPEALS  DO? 

Finally,  in  drawing  Circuit  lines,  there  has  to  be  some  sort  of  qualitative 
standard  by  which  the  Commission  determines  just  what  reasonably  can  be  ex- 
pected of  a  single  Circuit  Court.  Inevitably  this  means  examining  into  what 
Judges  can  and  ought  to  do.  Of  course,  this  involves  many  subjective  factors 
which  are  beyond  measure  and  would  be  fruitless  to  examine.  But  there  is  suf- 
ficient experience  now  in  a  number  of  Appellate  Courts,  state  and  federal,  by 
which  the  size  and  location  and  the  geographical  area  of  a  proposed  Circuit 
would  be  determined  in  a  significant  degree  by  the  extent  to  which  the  use  of 
new  and  unusual  procedures  would  significantly  increase  output.  These  present 
matters  can  be  measured  on  an  objective  basis.  They  also  bear  directly  on  the 
underlying  question  of  the  basic  role  or  mission  of  the  appellate  court,  or,  per- 
haps more  accurately,  just  what  kind  and  character  of  an  appeal  can  we  now 
tolerate  for  just  the  10  years  (to  1980)  ahead  in  the  face  of  this  explosive  ex- 
pansion. First,  to  pinpoint  one  or  two  things.  Is  an  appeal  of  right  too  much 
of  an  ideal?  Where  do  we  cut  it  off?  How  is  it  cut  off?  By  express  exclusion 
from  appellate  jurisdiction?  Or  by  a  discretionary  review?  If  appealable,  is  it 
either  necessary,  wise  or  desirable  to  structure  it  on  the  supposition  that  oral 
argument  is  available  in  every  case?  To  what  extent  should  oral  argument 
hearings  be  reduced  or  eliminated?  What  safeguards  are  necessary  to  assure 
serious  review  of  appeals  authorized  by  statute  if  handled  summarily  without 
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oral  argument?  To  what  extent  can  Courts  improve  productive  output  by  the 
use  of  standing  panels?  What  safeguards  are  needed?  How  much  rotation  of 
panels  and  constituent  Judges  is  necessary  or  desirable? 

It  seems  to  me  that  unless  the  Commission  is  simply  going  to  confine  itself 
to  demographic  data  and  that  coming  from  the  source  of  business  (the  District 
Courts),  it  cannot  possibly  set  up  a  reasonably  ideal  Circuit  geographic  struc- 
ture without  it  having  some  notion  of  what  Judges  can  and  ought  to  be  able 
to  do.  Surely  the  inquiry  leading  to  Circuit  lines  ought  to  start  on  the  assump- 
tion that  much  has  to  change.  And  certainly  it  has  to  change  in  the  appellate 
system. 

OUTPUT  CAPACITY  REQUIRES  ASSESSMENT  OF  NEW  METHODS 

Our  own  experience  in  the  Fifth  Circuit  has  made  us  conscious  of  how  im- 
portant methods  are.  Had  we  not  adopted  new  and  untried  practices,  we  would 
have  long  ago  collapsed,  and  instead  of  a  Court  that  is  virtually  up-to-date,  we 
would  have  had  a  backlog  of  .scandalous  proportions.  But  as  our  new  practices 
pose  many  of  the  queries  briefly  listed  above,  there  is  certainly  a  place  for  a 
study  in  depth  by  the  Commission  on  the  extent  to  which  these  and  other 
practices  are  significant  in  affecting  the  productive  output  and  are  worthy  of 
nationwide  use  or  adaption. 

Our  own  experience  in  the  Fifth  Circuit  shows  why  this  is  vital.  Our  case  fil- 
ings started  to  climb  from  876  in  1962  to  1,347  in  1967.  One  of  our  principal 
weapons  in  keeping  abreast  of  this  increase  was  the  use  of  visiting  Judges  and 
an  increase  in  the  number  of  courtweeks  shown  below : 

TABLE  7.— FIFTH  CIRCUIT  COMPARISON  VISITING  JUDGES  1965-1971 


1965-66 

1966-67          1967-68          1968-69          1969-70           1970-71 

Visiting  judges 

Court  weeks.. 

33                  21                   27                  41                     1 
38                 45                 48                 46                 38 

11 
43 

In  the  fall  of  1968  with  the  prospect  (later  made  good)  of  1,489  filings  that 
year,  we  recognized  that  we  could  not  possibly  keep  abreast  of  this  inflow  un- 
less we  found  some  new  ways.  We  knew  we  could  not  get  enough  visiting 
Judges.  For  that  input  (after  proved  reductions  for  cases  terminated  without 
significant  judicial  activity)  we  would  have  required  64  courtweeks.  With  but 
12  active  Judges  this  would  have  required  (after  full  use  of  the  three  Senior 
Judges)  60  visiting  Judges.  We  know  we  could  not  possibly  obtain  this  num- 
ber, and  our  experience  with  the  use  of  45  (in  1966-67)  proved  that  it  was 
impossible  to  effectively  assimilate  that  many  visiting  Judges.  This  led  us  to 
adopt  the  Fifth  Circuit  screening  procedure.  This  is  explained  fully  in  Isbell 
Enterprises,  Inc.  v.  Citizens  Casualty  Company  of  New  York,  5  Cir.,  1970,  431 
F.2d  409,  Part  I,  and. the  cited  Huth  and  Murphy  earlier  opinions.  By  an  elab- 
orate, but  still  very  simple  system,  we  set  up  a  program  under  which  every 
case  was  judicially  screened  by  Judges,  not  Law  Clerks.  The  Court  was  di- 
vided into  standing  panels  with  cases  assigned  in  strict  routine  rotation  by  the 
Clerk  to  the  initiating  Judges  on  each  panel.  We  established  four  classes  of 
cases.  Class  I  covers  cases  so  lacking  in  merit  as  to  be  frivolous  and  subject  to 
dismissal  or  afllrmance  without  more.  Class  II  comprises  cases  in  which  oral 
argument  is  not  required  and  which  then  go  on  the  Summary  Calendar  for  dis- 
position on  briefs  and  records  without  oral  argument.  For  that  classification 
we  had  a  double  unanimity  rule  requiring  unanimity  by  the  standing  panel  on 
classification  and  also  on  the  final  opinion.  This  leaves  those  cases  in  which 
oral  argument  is  deemed  required  or  helpful,  Class  III  group  covering  those  in 
which  limited  (15  minutes)  argument  is  thought  adequate,  and  Class  IV  cover- 
ing those  meriting  up  to  the  full  time  (30  minutes)  allowed  by  FRAP  34.  The 
success  of  this  is  little  short  of  miraculous.  For  a  better  understanding  of  the 
operation  and  impact  of  screening,  it  is  helpful  to  have  the  composition  of  our 
docket  in  the  three  principal  categories  (direct  criminal,  habeas — Section  2255, 
civil)  as  follows : 
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Table  8. — Fiscal  year  1971  appeals  docketed  by  major  subdivisions 

Percent 

Direct  criminal 22.  1 

Habeas 16.  0 

Section  2255 5.  1 

Subtotal 21.  1 

Total 43.  2 

Civil 56.  8 

Total 100.  0 

COUKTS  INCREASED  OUTPUT  DUE  TO  NEW  PROCEDURES JUDICIAL   SCREENING  AND 

DISPOSITION   WITHOUT   ORAL  ARGUMENT 

Without  a  doubt  It  is  the  Court's  screening  procedure  and  the  large  percent- 
age of  Summary  II's  (cases  without  oral  argument)  that  has  enabled  it  con- 
stantly to  increase  its  output  both  in  terminations  and  in  opinions  by  Judges. 

As  the  Court  and  the  Judges  gained  experience  in  this  new  and  untried  pro- 
cedure there  was  an  increase  in  the  number  of  Summary  II's  and,  so 
important,  a  decrease  in  the  number  of  cases  for  oral  argument  as  shown 
below : 

TABLE  9.— SCREENING  CLASSIFICATION  BREAKDOWN  TO  NUMBERS  AND  PERCENTAGES 


Fiscal  year 

1969 

Fiscal  year 

1970 

Fiscal  year 

1971 

Class 

Number 

Percent 

Number 

Percent 

Number 

Percen 

landll 

218 

32.7 
39.7 
27.6 

452 
506 
229 

38.1 
42.7 
19.2 

6  2 
511 
154 

4.7 

III...- -- 

IV ._. 

265 
184 

46.3 
10.8 

Total 

667 

100.0 

1,187 

100.0 

1,428 

100.0 

Although  FY  1971  II's  were  45.7%  for  the  whole  year,  it  is  significant  that 
there  was  a  substantial  increase  in  the  last  half  (to  51.6%)  over  the  first  half 
of  FY  1971. 


TABLE 

10. 

-SCREENING 

REPORT,  . 

lULY 

1,  1970  THROUGH  JUNE  30, 

1971 

July  1,  1970- 
December  29,  1970 

December 
June  30, 

30,  1970- 
,1971 

Overall 

Number 

Percent 

Number 

Percent 

Number 

Percent 

Class  1  and  II 

306 

356 

95 

40.4 
47.0 
12.6 

346 

266 

59 

51.6 

39.6 

8.8 

652 
622 
154 

45.7 

Class  III 

43.5 

Class  IV 

10.8 

Total.... 

757 

100.0 

671 

100.0 

1,428 

100.0 

1 

Although  under  an  experimental  Standing  Panel  project  (which  the  Court 
had  to  abandon  because  of  adverse,  substantive  side  effects,  especially  a  lack 
of  adequate  personnel)  the  Summary  II's  for  a  short  period  (July-September 
1971)  reached  69.7%,  the  overall  percentage  has  now  settled  down  to  about 
55%. 

That  Summary  II's  run  the  gamut  of  the  Court's  whole  docket  and  do  not  in 
any  sense — as  too  often  supposed  by  some  Judges,  scholars  and  critics  who  are 
uninformed — represent  so-called  "trash"  or  frivolous,  worthless,  wasteful  cases 
is  shown  by  the  following  subject  matter  breakdown  for  FY  1971. 
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TABLE  11.— CLASSIFICATION  AND  SUBJECT  MATTER  OF  CASES  SCREENED  JULY  1,  1970  TO  JUNE  30,  1971 

Subject  matter  Class  I  Class  II  Class  III  Class  IV  Tota 

Direct  criminal 2  177  138  28  345 

Habeas  corpus: 

With  counsel 

Without  counsel 

Section  2255: 

With  counsel _ 

Without  counsel... 1 

Civil: 

Private  civil.. 

U.S.  civil ---. 

Tax 

Bankrupcy... 

NLRB.._ .- 

Other  agency .- 

Civil  rights 1 

Admiralty.  __ 


39 

43 

4 

86 

128 

10 

138 

21 

7 

1 

29 

42 

3 

46 

126 

222 

75 

423 

40 

56 

14 

110 

17 

53 

10 

80 

7 

13 

2 

22 

20 

24 

6 

50 

4 

7 

2 

13 

21 

42 

10 

74 

6 

4 

2 

12 

Total...- 4  648  622  154  1,428 


Of  extraordinary  significance  is  what  screening  and  Summary  II's  produce 
in  the  field  of  direct  criminal  appeals  and  post-conviction  remedies  (habeas 
and  §2255).  Delay  in  total  time  from  conviction  to  final  afiirmance  and  termi- 
nation of  post-conviction  remedies  is  a  matter  of  great  public  concern,  if  not  a 
near  scandal.  Experience  has  demonstrated  that  the  use  of  Summary  II's 
sharply  reduces  this  time  since  this  eliminates  all  calendaring  delay  : 

TABLE  12.— FISCAL  YEAR  1971  PERCENTAGE  OF  SUMMARY  II's  TO  TOTAL  CRIMINAL-RELATED  CASES 


Summary  II 

Total 

Percent  of  sum- 
mary II  to 
total  cases 

Criminal. 

Section  2255... 

179 
64 

345 

75 

224 

51.8 
85.3 

Habeas.. 

167 

74.6 

This  means  that  out  of  this  whole  criminal  area  which  comprises  41.5%  of 
our  docket  in  FY  1972  (see  App.  F  attached)  a  good  portion  goes  off  without 
oral  argument.  Of  direct  criminal  appeals  (comprising  20.7%  of  the  docket  in 
FY  1972)  51.8%  of  those  go  off  as  Summary  II's.  It  is  even  higher  for  habeas 
(74.6%)  and  2255's  (85.3%)  which  jointly  comprise  20.8%  of  our  docket. 

This  is  of  particular  significance  in  relation  to  the  time  it  takes  as  we  dis- 
cuss later  tinder  expediting  criminal  appeals  and  the  median  time  study. 

Another  significant  result  of  Summary  II's  in  direct  criminal  appeals  is  to 
markedly  reduce  the  median  time  from  the  date  of  filing  of  the  record  until 
date  of  final  disposition  in  the  Court  of  Appeals.  In  the  study  leading  to  the 
formal  Plan  for  Expediting  Criminal  Appeals  adopted  by  the  Fifth  Circuit  Ju- 
dicial Council  in  January  1972  (copies  of  which  are  being  furnished  to  the 
Committee)  a  median  time  study  showed  that  in  cases  disposed  of  after  oral 
argument,  the  median  time  was  12  months.  In  contrast,  for  those  disposed  of 
as  Summary  II's  without  oral  argument,  the  median  time  was  8  months.  With 
tightened  procedures  concerning  the  preparation  and  filing  of  the  record  in  the 
trial  court,  shortening  briefing  schedules  in  the  Court  of  Appeals,  and  eliminat- 
ing all  causes  for  delay  in  filing  briefs  in  the  Court  of  Appeals.  Summary  II's 
will  be  even  more  significant.  The  case  goes  to  the  screening  panel  immediately 
on  the  filing  of  the  last  brief  thus  eliminating  all  delay  for  routine  calendar- 
ing, the  time  between  the  issuance  of  the  calendar  and  the  date  set  for  argu- 
ment, etc. 

THE   FIFTH    CHICUIT    INNOVATES    AGAIN RULE    21 

As  though  screening  were  not  enough,  experience  of  about  two  years  with 
the  system  revealed  that  in  this  great  volume  of  appeals — many  of  which  were 
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on  the  oral  argument  calendar  as  Ill's  and  IV's — judicial  consideration  of 
them  by  the  panel,  either  on  the  summary  or  regular  calendar,  demonstrated 
that  no  good  would  be  served  by  an  opinion.  Consequently,  on  August  14,  1970, 
the  Court  adopted  what  it  calls  Rule  21  which  permits  a  simple  order  of  af- 
firmance for  civil  and  criminal  cases  (not  reversal)  and  enforcement  in  an  ad- 
ministrative agency  case.  This  rule,  in  its  operation  and  the  necessity  for  it,  is 
detailed  in  NLRB  vs.  Amalgamated  Clothing  Workers  of  America,  5  Cir.,  1970, 
430  F.2d  966. 

Of  course,  such  a  device  must  be,  and  is,  carefully  used.  Scattered  as  we  are 
geographically,  it  works  well  for  us.  At  least  in  effect  it  closely  parallels  the 
practice  frequently  used  in  the  second  Circuit  of  dismissal  from  the  Bench.  In 
reaching  our  output  of  1,661  opinions  this  has  been  significant  since  Rule  21 
opinions  comprised  23%  of  the  total  per  curiams  for  FY  1971.  In  contrast  and 
to  illustrate  the  progress  and  effectiveness  of  this  device,  of  the  1,914  opinions 
projected  for  FY  1972,  we  project  that  Rule  21  opinions  will  comprise  40%  of 
the  total  unsigned  opinions.  The  following  table  covering  the  first  eight  months 
of  FY  1972  is  a  further  illustration : 

TABLE  13.-SIGNED.  PER  CURIAMS  AND  PERCENTAGE  OF  RULE  21  OPINIONS  FIRST  8  MONTHS  FISCAL  YEAR  1972 

Total  Percentage 

opinions  rule  21 

Signed... 390  33.7 

Percuriam 459  39.7 

Rule21 307  26.  6 


Totals 1,156  100.  0 


PROOF  OF  THE  PUDDING INNOVATIONS  WORK FIFTH  dRCUIT  OUTPUT  SHARPLY 

INCREASED 

Despite  spectacular  annual  increases  in  both  the  percentage  and  numerical 
rate  of  new  filings  the  Court  through  these  innovative  practices  has  managed 
each  year  to  turn  out  more  cases  than  were  filed  the  year  before  and  in 
FY1971,  for  the  first  time  at  least  since  1960,  the  Court  turned  out  more  cases 
than  were  filed  in  the  current  year,  as  this  table  shows : 

TABLE  14.— FILING,  DISPOSITIONS  AND  CARRY-OVER  IN  FIFTH  CIRCUIT  FISCAL  YEAR  1960-1971 

Carried  forward 

Number  cases  Number  cases  to  succeeding 

Fiscal  year  filed  disposed  of  i  year 

1960 

1961 

1962 

1963 

1964 

1965 

1966 

1967 

1968.. 

1969 

1970 

1971 

1972 :.... 

I  In  but  5  years  our  volume  has  increased  by  978  cases  (89  percent) from  1,099  in  fiscal  year  1966  to  2.077  actual  cases 
in  fiscal  year  1971  (all  consolidations  and  cross  appeals  eliminated),  and  a  225  percent  increase  in  the  last  10  years. 

The  2  year  increase  fiscal  years  1969-1971  totaled  588  cases.  For  this  current  fiscal  year  1972  alone  we  expect  a  further 
increase  of  519  cases  for  a  total  increase  in  3  years  of  1,107  cases  (74.3  percent  increase). 

While  there  has  been  an  exponential  increase  in  the  number  of  cases  filed,  since  1967  the  Court  has  disposed  of  more 
cases  than  filed  in  each  preceding  year,  with  1971  showng  more  closed  (2,079)  than  filed  (2 ,077),  and  the  carry  over  to  the 
succeeding  year  has  been  disproportionately  smaller.  At  the  same  time  there  has  been  a  marked  reduction  from  12.5 
months  to  6.5  months  in  fiscal  year  1971  of  the  median  time  from  the  filing  of  the  complete  record  to  the  final  disposition 
of  the  appeal,  while  the  national  average  is  7.6.  See  table  B-4  A.0. 1971  report. 

For  an  appellate  Court,  termination  largely  depends  upon  the  number  of 
cases  the  Judge  can  hear  and  dispose  of  by  a  written  opinion.  The  following 
Table  15  shows  the  numerical  and  percentage  increase  from  FY  1968  to  FY 


584 

554 

278 

639 

514 

403 

717 

598 

522 

876 

765 

633 

1,033 

931 

735 

1,073 

878 

930 

1,099 

1,028 

1,001 

1,189 

1,171 

1,019 

1,347 

1,290 

1,076 

1,489 

1,496 

1,069 

1,794 

1,682 

1,101 

2,077 

2,079 

-  1,179 

2, 596  (est.)  .. 
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1971  in  output  by  the  Court  and  the  opinions  per  active  Judge.  As  the  Court 
has  been  increased  by  additional  judgeships  to  its  current  maximum  statutory 
complement  of  15,  the  analysis  was  made  on  the  basis  of  individual  Judges, 
not  just  an  average.  In  this  relatively  short  period  of  time  the  Court's  disix)si- 
tion  by  opinion  has  increased  74.3%,  its  total  dispositions  by  61.2%.  The  rea- 
son for  this  is  the  spectacular  increase  of  75.4%  in  the  opinion  output  per 
active  Judge  as  shown  by  the  following  table : 

TABLE  15.— NUMERICAL  AND  PERCENTAGE  INCREASE  IN  OUTPUT 


(a)  Output  by  opinions 

(b)  Output  other  than  by  opinions. 

(c)  Total  closed  cases 

(d)  Opinions  per  active  judge 


Fiscal 

year 

Percent 

1968 

1969 

1970 

1971 

1968-71 

953 
337 

1,129 
367 

1,271 
411 

1,661 
418 

74.3 
24.0 

1, 290 
61 

1,496 
72 

1,682 
82 

2,079 
107 

61.2 
75.4 

Table  16. — Opinion  output  comparison  fiscal  year  1971-70 

Fiscal  year  1971: 

Signed 676 

Rule  21  1 210 

Per  curiams 775 

Total 1,661 

Fiscal  year  1970: 

Signed 638 

Per  curiams 633 

Total 1,271 

1  Since  August  14,  1970  rule  21  summary  affirmance  opinions  iiave  comprised  30.8  percent 
of  per  curiams,  but  in  current  fiscal  year  1972  they  run  40  percent.  (See  table  13.) 

The  median  number  of  opinions  per  active  Judge  increased  from  87  in  FY 
1970  to  108  in  FY  1971,  a  numerical  increase  of  21  and  a  percentage  increase 
of  24. 

All  this  shows  why  the  Fifth  Circuit  ranks  No.  1  in  the  total  number  of  ju- 
dicial terminations  after  hearing  or  submission  on  briefs.  Our  total  is  117 
against  a  national  average  of  78.  Our  117  total  was  an  increase  from  72  in 
1968.  (SeeA.O.  "Management  Statistics",  statistical  profile. ) 

INNOVATIONS  HAVE  AVOIDED   SCANDALOUS  BACKLOG 

Not  only  have  these  innovated  procedures  enabled  the  Court  continuously  to 
increase  its  output,  but  a  direct  consequence  of  this  is  that  the  Court  has  been 
able  thus  far  to  avoid  backlogs  which  would  otherwise  have  been  of  scandal- 
ous proportions.  It  is  necessary,  however,  at  this  point,  to  sound  the  specific 
caveat  that  we  have  reached  the  maximum  of  our  productive  output  unless  as 
discussed  in  Fart  Two,  the  Congress  effectively  gives  us  much  needed  help 
both  to  the  Judges'  staff  and  to  the  Court  as  an  institution  for  the  perform- 
ance of  judicial  functions.  .  . 

There  are  many  who  deplore  the  high  percentage  of  Summary  II  decisions 
without  oral  argument,  but  to  these  criticisms,  the  answer  is  a  simple  one. 

Were  we  not  to  use  the  methods  we  have  employed  and  the  new  ones  being 
initiated  we  would  be  in  an  absolute  state  of  chaos  with  scandalous  cumula- 
tive backlogs.  This  is  because  in  order  to  dispose  of  all  of  these  cases  on  oral 
argument,  we  would  have  to  have  a  startling  number  of  court  weeks  way  be- 
yond the  capacity  of  our  own  Judges  which  in  turn  would  require  an  impossi- 
ble number  of  visiting  Judges.  This  is  illustrated  by  the  following  on  the  as- 
sumption of  30  visiting  Judges  with  the  annual  and  cumulative  backlog 
resulting. 
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TABLE  17— CUMULATIVE  BACKLOG  UNLESS  HELP  COMES 


Fiscal  year     FisMl  year     Fiscal  year       Fiscal  year 
1972  1973  1974  1975 


Cases  for  judicial  disposition... 

Backlog  from  preceding  year 

Total  cases  for  oral  argument... 

Court  weeks  required  (20  per  week) 

Court  weeks  serviced  by  active  Fifth  Circuit  judges. 
Total  visiting  judges  required , 

Backlog  (assuming  30  visiting  judges  available) 


1,764 
20 

1,904 
280 

2,043 
780 

2,234 
1,440 

1,784 

2,184 

2,823 

3,674 

84 

109 

142 

184 

60 

60 

60 

60 

72 

147 

246 

372 

180 

780 

1,440 

2,280 

NOTE:  These  impossibilities  highlight  why  our  success  for  fiscal  year  1971  Is  due  to  our  new  procedures.  Without  screen- 
ing and  on  oral  argument  only,  on  the  same  basis  as  this  table,  we  would  have  required  76  court  weeks  with  48  visiting 
Judges,  an  impossible  attainment. 

This  material  is  put  forward  not  to  show  that  we  do  better  than  anyone  else 
or  that  others  could  or  should  adopt  our  systems.  Every  Circuit,  whether  on 
present  or  future  alignments,  will  have  unique  problems.  I  offer  it  in  this  de- 
tail to  demonstrate  that  there  is  a  tremendous,  untapped  capacity  for  output 
that  Judges  and  Courts  are  not  aware  of  until  they  experiment.  It  is  of  impor- 
tance here  because  the  Commission  cannot  really  determine  how  many  Judges 
and  therefore  how  many  Circuits  are  needed  until  it  first  ascertains  what  it  is 
Judges  or  groups  of  Judges  in  a  collective  Court  can  do. 

SIGNIFICANCE  OF  PART  TWO  OF  THIS   STATEMENT 

Although  Part  Two  is  submitted  in  response  to  the  request  of  the  chairman 
that  we  discuss  the  proposal  made  by  the  Fifth  Circuit  and  approved  by  the 
Judicial  Conference  to  establish  a  staff  of  Legal  Assistants  to  the  Court  of  Ap- 
peals, the  comments  made  and  the  data  supplied  have  a  direct  bearing  upon 
all  of  these  matters  concerning  Circuit  realignment.  They  demonstrate  the  ur- 
gency in  point  of  time  as  almost  a  last  ditch  means  of  avoiding  scandalous 
backlogs  and  a  near  breakdown.  They  demonstrate  as  well  the  significance  of 
the  problems  which  must  be  studied  by  a  Commission  and  on  which  it  must 
make  deliberative  decisions  if  its  work  is  to  be  anything  more  than  a  momen- 
tary stop  gap.  Consequently,  Part  Two  is  an  essential  consideration  for  Part 
One. 

CONCLUSION  OF  PART  ONE 

I  end  as  I  began :  I  am  wholeheartedly  in  favor  of  the  establishment  of  this 
Commission.  This  analysis  demonstrates.  I  believe,  that  the  Commission  cannot 
intelligently  draw  those  lines  without  first  making  an  in-depth  study  of  what 
the  role  of  the  Court  of  Appeals  ought  to  be,  what  we  can  tolerate,  what  we 
can  survive  under,  what  statutory  changes  should  be  wrought  to  bring  the 
workload  within  reasonable  capabilities,  and  an  objective  determination  of 
what  Judges  and  Courts  reasonably  ought  to  be  expected  to  do  and  accomplish 
by  the  imaginative  use  of  new  methods  and  procedures. 

Part  Two 

ESTABLISHMENT  OF  LEGAL  ASSISTANTS  TO  THE  FIFTH   CIRCUIT 

After  submission  to  the  Submittee  on  Supporting  Personnel  with  data 
substantially  that  reflected  in  Parts  One  and  Two  of  this  statement,  that  Sub- 
committee recommended  to  the  Committee  on  Court  Administration  that  signif- 
icant additional  personnel  be  made  available  to  the  Fifth  Circuit  because  of 
the  urgency  of  the  problems  facing  it.  This  request  did  not  ignore  the  possibil- 
ity or  likelihood  of  circuit  realignment.  To  the  contrary,  the  Fifth  Circuit 
urged  these  proposals  as  one  of  the  ways  by  which  a  productive  output  could 
be  increased  with  no  sacrifice  to  the  quality  of  justice  both  as  a  long  range 
proposition  and  the  short  range  emergency.  By  the  October.  1971  resolution 
(App.  A)  the  Judicial  Council  recognized  that  even  with  the  enactment  of 
some  sort  of  legislation  creating  a  commission  or  otherwise  to  recommend  cir- 
cuit realignment,  there  was  no  likelihood  that  effective  relief  could  be  afforded 
within  two  to  three  years  at  the  minimum.  In  the  meantime,  the  Court  is  fac- 
ing further  explosive  increases  in  filings  so  that  unless  something  drastic  is 
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done  without  delay,  disturbing  backlogs  will  occur  and,  at  least  for  many  liti- 
gants, there  may  be  almost  an  exclusion  from  any  appellate  review  In  the 
Fifth  Circuit. 

The  Judicial  Conference  of  the  United  States  approved  the  recommendations 
of  the  Committee  on  Court  Administration  as  shown  by  the  minutes  of  the  Oc- 
tober, 1971  meeting. 

To  fund  these  approved  positions,  the  Budget  Committee  recommended,  and 
the  Judicial  Conference  approved  the  request  for  funds  covering  (a)  Judges' 
Staff  (1)(2)(3)(4)(5),  but  deferred  action  pending  substantive  legislation  on 
Part  (b)  for  Serving  the  Whole  Court (1)  (2)  (3)  as  follows. 

Estimates  for  1973 

The  estimates  approved  for  fiscal  year  1973  for  the  judiciary,  exclusive  of 
the  Supreme  Court,  the  Customs  Court  and  the  Federal  Judicial  Center,  aggre- 
gate $180,428,000,  an  increase  of  $19,234,000  over  the  amounts  appropriated  for 
1972.  The  increase  includes  all  funds  requested  for  personnel  approved  by  the 
Conference  (see  Report  of  Committee  on  Court  Administration)  but  does  not 
include  the  Fifth  Circuit  request  for  $208,000  to  establish  a  staff  law  office,  for 
which  the  Budget  Committee  believed  substantive  legislation  would  be  re- 
quired. 

PROPOSED  StrBSTANTIVE  LEGISLATION 

Pursuant  to  the  direction  of  the  Judicial  Conference,  the  Director  of  the  Ad- 
ministrative Office  sent  to  the  President  of  the  Senate  and  to  the  Speaker  of 
the  House  his  letter  of  February  7,  1972  (App.  G)  together  with  a  proposed 
substantive  bill  (App.  H)  to  authorize  the  creation  of  the  positions  in  Part 
(b)  (1)  (2)  (3)  for  Serving  the  Whole  Court. 

On  receipt  of  copies  of  these  I  wrote  to  the  distinguished  Chairman  of  this 
subcommittee  on  February  29,  1972  to  which  the  Chairman  on  March  17,  1972 
responded  stating  that  he  would  like  to  know  what  cost  is  involved  for  this 
legal  assistance  concept,  salaries  contemplated,  and  the  secretarial  or  addi- 
tional law  clerk  help  envisaged. 

As  this  ties  directly  into  the  problems  discussed  in  Part  One  relating  specifi- 
cally to  S.  J.  Res.  122,  it  is  appropriate  to  attempt  to  furnish  this  data  and 
further  supporting  material  through  this  statement  which,  hopefully,  will  re- 
sult in  the  early  introduction  and  enactment  of  substantive  legislation  of  the 
kind  proposed  (App.  H)  or  any  other  suitable  type. 

WE  CANNOT  WAIT  UNTIL  CIRCUIT  REALIGNMENT 

As  Part  One  makes  emphatic,  the  Fifth  Circuit  is  all  for  national  circuit  re- 
alignment. It  is  all  for  the  Commission  form  of  approach.  It  reiterates  its  un- 
qualified endorsement  for  early  enactment  of  such  a  structure,  but  the  Court 
must  face  reality.  Already  a  year  has  gone  by  since  the  first  Commission-type 
legislation  was  introduced  (H.R.  7378,  April  7,  1971)  and  only  now  has  this 
progressed  to  a  revised  bill  reported  out  of  Committee  (March  7,  1972).  Sim- 
ilarly, the  present  hearings  are  the  first  under  S.J.  Res.  122.  No  criticism  of  ei- 
ther the  Senate  or  the  House  is  even  remotely  suggested.  We  accept  this  as  an 
inevitable  part  of  the  legislative  process  in  a  body  that  literally  has  the  cares 
of  the  world  upon  its  shoulder.  Indeed  it  is  this  unavoidable  delay  which  leads 
us  to  sound  this  strong  note  of  urgency.  We  have  to  be  realists.  Considering 
the  pressures  upon  the  Congress  it  would  be  optimistic  to  anticipate  enactment 
of  circuit  realignment  legislation  earlier  than  a  year  from  now.  By  that  time 
the  current  FY  1972  will  have  been  history,  and  FY  1973  will  have  run  three 
quarters  of  its  course.  Even  assuming  enactment  within  a  year,  there  is  little 
reason  to  believe  that  the  Commission  would  be  appointed  and  at  work  in  less 
than  6  months  thereafter.  That  is  well  into  FY  1974.  Considering  the  nature  of 
the  problems  which  must  be  investigated  (as  we  have  outlined  in  Part  One) 
and  as  S.  J.  Res.  122  prescribes  (see  page  10)  it  would  be  a  year  before  the 
Commission  could  complete  its  investigation  and  arrive  at  its  recommendations.^ 
That  day  is  on  the  eve  of  FY  1975.  Since  the  Commission  concept  in  S.  J. 
Res.  122  (and  revised  H.  R.  7378)  now  calls  for  a  recommendation  and  report 
to  the  Congress,  there  can  be  no  effective  change  until  the  Congress  enacts 


*  Of  course,  S.  J.  Res.  122  allows  two  years.  In  the  revised  bill  reported  to  the  House, 
H.  R.  7378  reduces  the  time  to  "one  hundred  and  eighty  days  [from]  the  date  on  which 
[the]  ninth  member  [of  the  commission]  Is  appointed".  See  Sec.  6. 
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legislation  approving  or  disapproving  the  Commission's  recommendations  or 
otherwise  determining  the  basic  problems  of  the  system  of  Federal  Courts  of 
Appeals  and,  specifically,  the  geographic  realignment  of  the  Circuits.  By  this 
time  FY  1975  has  gone.  Additionally,  as  our  analysis  in  Part  One  demonstrates, 
redravying  Circuit  lines  is  no  solution  at  all.  The  business  is  still  there.  This 
means  in  many  realigned  Circuits  there  is  still  need  for  additional  judgeships. 
This  in  turn  calls  for  substantive  legislation  of  a  kind  which  traditionally 
takes  not  less  than  a  year.  As  a  certainty,  we  are  speaking  then  of  FY  1976. 

In  the  meantime  business  goes  on  in  the  six  states  of  the  Fifth  Circuit. 
Business  means  marked  increase  in  District  Court  filings.  This  means  in- 
creased appeals  and  with  no  added  judgeships  beyond  15  something  must  give. 
So  alarming  is  our  situation  that  it  bears  repeating  the  January  1972  FY 
1972-75  projections  (set  out  in  more  detail  in  Table  1,  page  14). 

TABLE  18.— PROJECTION  OF  FILINGS,  FISCAL  YEARS  1972-75 


Fiscal  year 


September  1971 

Upward  revision 

1970  Shafroth 

upward 

revision. 

percentage 

Survey 

Fifth  Circuit 

increase 

1,852 

2,077 

15.8 

2,006 

2,596 

25.0 

2,159 

2,794 

7.6 

2,311 

2,990 

7.0 

2,464 

3,188 

6.6 

53.  5 

6,750 

3  38,875 

1971 __._ _ 

1972 

1973 

1974 

1975 _ 

Cumulative  increase  fiscal  years  1971-75. 
1981' 


seal  year  1981  projections  based  on  225  percent  increase  (267  percent  with  cross  appeals)  in  Fifth  Circuit  fiscal  years 
71  and  204  percent  national  increase  as  reflected  by  table  2  A.O.  1971  report  (cross  appeals  and  multiple  parties 
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excluded). 

3  National  (all  circuits) 


Experience,  including  the  certainty  of  meeting  the  projection  of  nearly  2600 
for  the  current  FY'  1972,  demonstrates  that  these  upward  revisions  over  the 
1970  Shafroth  Survey  will  prove  true.  This  produces  an  increase  of  the  case- 
load per  Judge  from  173  in  FY  1972  to  212  in  FY  1975,  and  an  accumulative 
percentage  increase,  1975  over  1971  of  53.5% 

This  becomes  aggravated  by  the  nature  of  the  cases,  especially  those  com- 
manding the  highest  priority  such  as  direct  criminal  appeals  and  post  con- 
viction cases. 

CRIMINAL  CASES  AGGRAVATE  THE  PROBLEM 

From  1965  criminal  appeals  increased  from  180  to  439  (FY  1971)— a  144% 
increase  in  contrast  to  civil  cases  which  increased  from  874  in  1965  to  1,598 
(FY  1971)  for  an  83%  increase.  Significantly,  during  the  last  of  FY  1971  the 
percentage  of  criminal  and  post-conviction  cases  increased  over  FY  1970  from 
38.6%  to  43.2%  with  a  consequent  decline  in  civil  cases  from  61.4%  to  56.8%.'^ 

On  the  indicated  projections  and  the  percentage  composition  of  docket  filings 
(see  Table  8),  the  workload  for  criminal  (and  related)  cases  will  be  not  less 
than  the  figures  shown  on  the  following  Table : 

TABLE  19.— PROJECTED  DIRECT  CRIMINAL,  HABEAS  AND  SECTION  2255  FISCAL  YEAR  1972-75 


Subject  matter 


Fiscal  year     Fiscal  year     Fiscal  year 
1972  1973  1974 


Fiscal  year 
1975 


Criminal  (20.7  percent) 

Habeas  (16.0  percent).. 

Section  2255  (4.8  percent) 

Total  (41.5  percent  of  docket) 


537 

578 
447 
134 

618 
478 
143 

660 

415 

510 

124 

153 

1,076 


1,159 


1,239 


1,323 


E  See  App.  D  In  the  Shafroth  1970  survey  showing  disparity  between  Increase  In  trials 
and  appeals  as  between  civil  and  criminal  cases. 
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INCREASED  JUDGE  OUTPUT  THE  ONLY  ALTERNATIVE  TO  SCANDALOUS  BACKLOGS 

Despite  what  the  Court  has  done  through  the  full  exploitation  of  innovative 
methods  and  the  spectacular  results  which  have  so  far  enabled  it  to  keep 
abreast  of  the  constantly  increasing  input,  it  is  now  certain  that  unless  very 
significant  increases  in  Judge  output  can  be  attained,  the  Court  will  have 
backlogs  which  approach  dangerous  if  not  scandalous  proportions.  On  the  most 
optimistic  basis  of  assuming  each  active  Judge  can  write  opinions  in  110  cases 
(not  counting  school  cases  and  administrative  matters  which  are  in  addition  to 
this  caseload)  FY  1972  will  end  with  a  backlog  of  114  cases.  On  the  usual 
basis  of  20  cases  per  week  this  is  close  to  six  weeks  of  Court.  This  at  first 
seems  .small  but  it  goes  over  to  the  next  year  and  adds  to  the  backlog  of  that 
year  and  so  on  through  FY  1975  as  reflected  by  the  next  table : 

TABLE  20.— PROJECTED  BACKLOG  ON  BASIS  OF  110  OPINIONS  PER  ACTIVE  JUDGE 
(Excluding  school  cases  or  opinions  in  administrative  matters] 

Fiscal  year 


1972  1973  1974  1975 


On  basis  of  110  opinions  per  active  judge: 

(a)  Ready  cases  remaining  for  hearing  or  submission 1,764  2,064  2,525  3,171 

(b)  Less:  Maximum  110  cases  (opinions)  per  15  active  judges 1,650  1,650  1,650  1,650 

(c)  Bacl<log  of  ready  cases 114  414  875  1,521 


The  backlog  for  FY  1973  (414)  will  actually  exceed  the  entire  input  in  FY 
1971  for  the  First  Circuit  (383  cases).  The  cumulative  backlog  for  FY  '74 
(875)  will  exceed  the  current  filings  in  FY  1971  of  the  Tenth  Circuit  (734), 
the  Eighth  Circuit  (713).  the  First  Circuit  (383)  and  will  nearly  equal  that  of 
the  Seventh  Circuit  (902).  And  in  FY  1975  the  cumulative  backlog  (1521)  will 
exceed  the  whole  year's  input  for  FY  1971  of  every  Circuit  except  the  Ninth 
(1936)  and  the  Fifth  (2316).  (See  AO  Table  4,  page  II-9).  Just  the  backlog 
alone  would  exceed  our  own  total  filings  for  FY  '68  (1489).  At  20  cases  per 
week  the  backlog  alone  would  be  the  equivalent  of  76  courtweeks.  On  an  expe- 
rience-demonstrated capacity  of  a  maximum  of  10  weeks  of  actual  Court  sit- 
tings these  76  weeks  would  require  228  judge  weeks  or  a  total  demand  for  78 
visiting  Judges.  These  are  simply  unobtainable  and  a  number  of  weeks  would 
have  to  be  manned  by  panels  made  up  of  a  majority  of  non-Circuit  Judges  of 
the  Fifth  Circuit — a  condition  we  found  out  by  actual  experience  to  be  very 
unsatisfactory  to  the  Bar.  to  the  Court  as  an  institution,  and  to  the  sound  de- 
velopment of  the  law.  But  of  course  one  cannot  consider  just  the  backlog 
(1,521)  and  for  the  Court  to  dispose  of  current  FY  1975  cases  ready  for  sub- 
mission (1,793),  there  would  be  a  total  of  3,314  cases  or  the  equivalent  of  166 
court  weeks  requiring  348  visiting  Judges ! 

We  must  again  sound  the  caveat :  we  know  w^e  simply  cannot  keep  abreast 
of  this  increased  business  in  FY  1973-75.  Some  backlogs  will  develop.  Indeed, 
unless  some  help  is  forthcoming  without  delay,  we  cannot  even  keep  up  the 
pace  we  have  set  for  ourselves  during  FY  1968-71  and  which  will  increase  in 
the  current  FY  1972.  On  the  other  hand,  most  of  us  feel  that  with  substantial 
help  made  available  now  we  can — with  safety  to  our  own  health  and  the  qual- 
ity of  justice — increase  our  output. 

ADDITIONAL  AGGRAVATING  ADV^ERSE  FACTORS 

Approaching  it  purely  from  a  question  of  the  whole  docket  composition,  the 
outlook  is  bleak  with  huge  backlogs  inevitable.  To  the  statistical  averages 
must  be  added  other  adverse  factors  which  makes  it  even  worse. 

EXPEDITING  CRIMINAL  APPEALS 

On  its  own  and  after  much  study  the  Judicial  Council  of  the  Fifth  Circuit 
in  its  January  1972  meeting  adopted  a  formal  plan  for  expediting  criminal  ap- 
peals. 
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Under  the  Plan  the  Court  has  now  adopted  a  stringent  schedule  under  which 
the  most  significant  and  immediate  impact  is  on  the  Judges  themselves.  The 
Court  has  fixed  a  period  of  6  months  as  the  maximum  time  for  disposing  of 
criminal  case.  To  accomplish  this,  internal  procedures  are  set  up  which  are 
streamlined  to  assure  that  no  time  is  lost  and  no  cases  get  in  default  for  fail- 
ure of  counsel  or  court  reporters  to  comply  strictly  with  the  rules.  Most  signif- 
icant, the  Judges  have  pledged  to  dispose  of  every  criminal  case  within  half 
the  time  ordinarily  considered  to  be  prompt  disposition.  With  the  large  number 
of  direct  criminal  appeals  plus  the  post-conviction  cases  projected  for  FY 
1973-75  (see  Table  19),  the  Judges  cannot  meet  this  rigid  time  schedule  and 
keep  up  with  the  balance  of  the  cases  (approximately  58-60%  civil).  Thus, 
by  the  Court's  self-imposed  and  Judicial  Conference-imposed  expediting  man- 
dates the  general  backlog  at  least  of  civil  cases  will  be  more  than  that  proj- 
ected above  (see  Table  20). 

THREE-JUDGE  COUBT  CASES 

In  addition  to  the  growing  increase  in  the  caseload  of  the  Court  of  Appeals 
itself,  three-judge  court  cases  are  a  substantial  part  of  the  activities  of  Active 
Circuit  Judges.  The  extent  to  which  this  is  such  a  burden  is  shown  below 
which  reflects  the  number  of  three-judge  courts  constituted  by  me  in  the  short 
period  that  I  have  been  Chief  Judge  (since  July  17,  1967).  They  total  512  and 
as  of  February  16,  1971  294  were  pending.  The  breakdown  is  shown  by  dis- 
tricts and  states. 

TABLE  21.— TOTAL  DESIGNATED  3-JUDGE  CASES  SINCE  JULY  17,  1967  TO  FEBRUARY  16,  1972 


State 


Northern 


Districts 


Middle       Southern 


Eastern 


Western 


Total 


Alabama... 

16 

30 

39 

5 

9 

Florida 

Georgia.. 

Louisiana. 

29 
78 

50 
8 

Mississippi 

Texas 

22  .... 

41  .... 

36 
27 

67 


23 


30 


55 
118 
91 
90 
58 
100 


1967 

512 

TABLE  22.— PENDING  3-JUDGE  CASES 

Districts 

State 

Northern           Middle       Southern 

Eastern 

Western 

Total 

Alabama... 

Florido 

Georgia 

Louisiana.. 
Mississippi. 
Texas 


11 
53 


Total  pending  as  of  February  16, 1972. 


11 
24 


16 

15 

2 


18 
9 


16 
18 


52 


18 


17 


28 
44 
64 
70 
27 
61 


294 


The  workload  on  Active  Judges  (Senior  Judges  are  available  for  only  a  few 
of  these  cases)  is  shown  by  Table  23  which  has  been  updated  to  February  10, 
1972.  This  shows  the  pending  cases  which  each  of  the  Judges  listed  now  has 
responsibility  for  as  the  presiding  member  of  the  three-judge  panel. 
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Table  23. — Pending  three-judge  courts  by  judges  as  of  February  10,  1972 

Case  load  per  circuit  judge: 

Alabama:  Louisiana: 

Rives 16                     Wisdom 36 

Gewin 5    ■                 Ainsworth 34 

Godbold 7  Mississippi: 

Florida:  Coleman 13 

Jones 1                     Clark 14 

Dyer 11  Texas: 

Simpson 19                    Brown 8 

Roney 13                    Thornberry 14 

Georgia:  Goldberg 19 

Tuttle 9                    Ingraham 20 

Bell 27 

Morgan 28 

IMPACT  OF  PRIORITIES  ON  BACKLOG 

Priorities  have  been  fixed  by  the  Court  (many  controlled  by  statutes)  cover- 
ing 24  identifiable  categories,  the  bottom  one  of  which  is  "regular  non-prefer- 
ence civil  appeals"  which  are  processed  for  decision  or  hearing  in  accordance 
with  the  "first-in — first-out  rule".  An  actual  analysis  of  the  docket  for  FY  1971 
(Table  24)  shows  the  total  number  of  preference  cases.  These  comprise  51.8% 
of  the  entire  actual  docket. 

Table  24. — Fiscal  year  1971  filings  by  established  priorities 

Criminal  appeals 544 

1.  Criminal  Appeals  (Rule  45(b)  FRAP) 

2.  Appeals  from  orders  refusing  or  imposing  conditions  of  release 

3.  Difficult  or  widely  publicized  trials 

5.  Organized  Crime  Control  Act 

6.  Selective  Service  Criminal  Cases 

Habeas  corpus  and  section  2255  appeals  (Item  4) 411 

Interlocutory  appeals  (Item  9) 11 

National  Labor  Relations  Board  (Item  10) 106 

Other  agency  review 30 

12.  Immigration  &  Naturalization  Appeals 

15.  Administrative  Orders,  Review  Act  of  1966 
17.  Federal  Trade  Commission  Act 

Mandamus,  prohibition,  etc.  (Item  7) 32 

Certain  Federal  questions "b 

11.  Social  Security  Appeals,  25 

13.  Railroad  Unemployment  Ins.  Act,  7 

14.  Norris-LaGuardia  Act,  21 

16.  Clayton  Antitrust  Act,  13  

Total  preference  cases 1-  200 

Total  filings  fiscal  year  1971 ci   « 

Percentage  of  docket  requiring  preference 51.  8 

The  disturbing  thing  is  how  important  the  so-called  non-preference  cases  are 
or  can  be.  These  would  include  on  a  first-in— first-out  basis :  Civil  Rights,  U.S. 
Civil  not  include  in  priority  list.  Federal  Questions  not  included  in  priority 
list.  Tax  Cases,  Bankruptcy,  Admiralty,  and  Diversity. 

When  backlogs  develop,  priorities  can  mean  almost  a  complete  exclusion  of  a 
case  or  cases.  On  the  expectation  that  110  opinions  per  Active  Judge  is  the 
maximum  output  (unless  significant  help  is  afforded  immediately),  the  proj- 
ected backlog  on  the  projected  input  will  be : 


43-476   O  -  75  -  25 
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TABLE  25.-PROJECTED  BACKLOG  WITH  OR  WITHOUT  SCREENING  ON  BASIS  OF  110  OPINIONS 

PER  ACTIVE  JUDGE 

[Excluding  school  cases  or  opinions  in  administrative  matters] 


1972 


Fiscal  year 


1973 


1974 


1975 


On  basis  of  110  opinions  per  active  judge: 

(a)  Ready  cases  remaining  for  hearing  or  submission 1,764  2,064  2,525           3,171 

(b)  Less:  Maximum  110  cases  (opinions)  per  15  active  judges 1,650  1,650  1,650           1,650 

(c)  Backlog  of  ready  cases 114  414  875 


1,521 


The  following  table  ^  illustrates  how  priorities  work  to  cut  off  cases  entirely 
once  the  maximum  output  of  the  Judges  is  reached. 


TABLE  26.-FISCAL  YEAR 

IMPACT  OF  PRIORITIES  ON  BACKLOG 

1972 

1973 

1974 

1975 

Cumu- 

Cumu- 

Cumu- 

Cumu- 

Cases 

lative 
total 

Cases 

lative 
total 

Cases 

lative 
total 

Cases 

lative 
total 

Direct  criminal. __ 

429    . 

""'"706" 
797 

474  .. 

306 

101 

'"""786" 
881 

513  .. 

332 

109 

"'"'845' 
954 

558  ... 

360 

120 

Habeas  corpus.  

277 

918 

2255 

91 

1.038 

Social  Security 

14 

811 

16 

897 

17 

971 

18 

1,056 

Civil  rights.   

92 

903 

101 

998 

109 

1,080 

119 

1.175 

U.S.  civil.       

122 

1,025 
1,041 

134 
19 

1,132 
1,151 

146 
20 

1,226 
1,246 

158 
22 

1,333 

Other  agency.. 

16 

1,355 

Federal  question 

309 

1,350 

341 

1,492 

370 

1,616 

403 

1,758 

Tax 

99 

1,449 

109 

1,601 

118 

1,734 

129 

1,887 

Banl<ruptcy 

26 

1,475 

29 

1,630 

32 

1,766 

34 

1,921 

National  Labor  Relations 

Board 

62 

1,537 

68 

1,698 

74 

1,840 

78 

1,999 

Admiralty 

14 

1,551 

16 

1,714 

17 

1,857 

18 

2,017 

Diversity 

213 

1,764 

236 

1,950 

255 

2,111 

279 

2,296 

Maximum  cases  which 

can  be  calendared 

...  for  screening  or 

Opinions  per  active  judge:  oral  argument 

100X15 1,  500 

105X15 1,  575 

110X15 1,  650 

115X15 1,725 

Thus,  on  the  illustrative  listing  of  priorities  (see  Note  6)  the  line  drawn 
across  the  columns  shows  that  in  FY  1973  all  NLRB,  Admiralty  and  Diversity 
cases  will  be  excluded.  In  FY  1974.  priorities  will  exclude  all  Tax,  Bankruptcy, 
NLRB.  Admiralty  and  Diversity  cases.  And  in  FY  1975  it  will  exclude  a  major 
portion  of  non-priority  federal  question  cases  and  all  Tax,  Bankruptcy,  NLRB, 
Admiralty  and  Diversity  cases.  Whai  is  worse,  with  the  operation  of  the  prior- 
ities, some  or  all  of  these  cases  may  never  be  reached,  because  while  they 
would  go  over  to  the  succeeding  year  to  be  calendared  on  the  first  come,  first 
out  basis,  some  or  all  could  be  "frozen  out"  in  the  succeeding  year  as  the 
51.4%  of  priority  cases  in  themselves  exceed  the  total  maximum  Judge  output 
(1650  cases). 

THE  WORKLOAD  AHEAD  DEMANDS  IMMEDIATE  RELIEF 

Although  we  again  emphasize  that  we  cannot  hope  to  cope  completely  with 
these  projected  explosive  increases,  the  magnitude  of  the  problem  is  well  illus- 
trated by  App.  J  which  shows  the  projected  workload  per  Active  Judge  (on 
the  basis  of  60%  Summary  II's)  in  terms  of  opinion  writing  and  participation 
as  a  panel  member  in  Summary  II  cases,  those  orally  argued  and  Administra- 


"  Special    Note  :   The  table   was   worked  up  for   the   Court's   use   as  an  illustration   and 
does  not  list  the  categories  in  the  correct  order  of  priority. 
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tive  and  School  Cases.  Assuming  no  backlog  the  workload  pe  rJudge  runs  from 
477,  FY  1972  to  653,  FY  1975.  Acknowledging  that  we  cannot  hope  to  cope 
with  all  of  the  increase  year  by  year  the  Court  does  wish  to  increase  its  out- 
put to  the  maximum  extent  of  human  physical  resources  and  the  creditable 
performance  of  just  and  fair  dispositions. 

TO  MINIMIZE  BAOKLOQS  HELP  IS  NEEDED  NOW 

We  must  find  ways  by  which,  without  sacrifice  of  quality  and  no  possible  ab- 
dication of  independent,  judicial  responsibility,  the  Judges'  output  can  be 
markedly  increased.  Our  own  experience  indicates  that  the  most  likely  source 
of  expansion  of  increased  productivity  will  come  through  intensified  screening, 
and  increased  effectiveness  of  Summary  II's  without  oral  argument.  This  can 
only  happen  by  the  availability  and  full  utilization  of  adequate  supporting 
staffs,  both  legal  and  secretarial,  to  the  Judges  and  to  the  Court  as  a  whole  in 
the  performance  of  judicial  responsibilities. 

PERSONNEL  REQUESTED  FOB  JUDGE'S   STAFF 

As  shown  in  the  excerpt  from  the  Judicial  Conference  Report  (see  page  83) 
Part  (a)  covers  increase  in  the  Judge's  staff  to  provide  an  additional  secre- 
tary, law  clerk  and  clerical  assistant  for  each  active  Circuit  Judge  (with  some 
additions  for  the  Chief  Judge).  Although  these  approved  positions  depend  only 
on  funding  and  no  substantive  legislation  is  required  or  proposed  we  mention 
these  because  of  the  responsibility  which  the  Senate  Committee  on  the  Judici- 
ary has  in  assuring  that  there  is  not  a  near  breakdown  in  the  Fifth  Circuit. 
All  recognize  the  Nvorking  necessity  of  the  Congress  acting  through  its  commit- 
tees. But  the  urgent  seriousness  of  our  plight  transcends  the  technical  confines 
of  committee  structures.  No  committee  is  in  a  better  position,  nor  it  seems  to 
us  has  a  greater  obligation,  to  sound  this  sense  of  urgency  to  the  Senate  Com- 
mittee on  Appropriations,  to  the  Senate  and  the  Congress  than  this  distin- 
guished Subcommittee  dedicated  to  improvement  in  judicial  machinery.  Cer- 
tainly "improvement"  encompasses  action  to  prevent  a  breakdown  or  failure  in 
the  machinery. 

PERSONNEL  FOR  SERVING  THE  WHOLE  COURT 

This  is  covered  in  Part  (b)  and  calls  for  the  following: 

Total 

(1)  Chief  staff  attorney 1 

(2)  Additional  staff  attorneys  (5) 8 

(3)  Secretaries  for  staff  law  clerk's  office  (3) 4 

(1)  Chief  Staff  Attorney. 

(2)  Five  additional  Staff  Attorneys:''  This  project  contemplates  the 
establishment  within  the  Court's  structure  of  a  Staff  Attorney's  office.  It  is  es- 
sential, we  think,  to  get  away  from  the  concept  of  either  pro  se  clerks  or  law 
clerks  to  the  Court.  The  prestige  of  these  people  needs  to  be  enhanced.  Each  of 
the  Staff  Attorneys  should  be  a  mature  person  compensated  in  the  range  of 
$15,000.  The  Chief  Staff  Attorney  should  have  maturity,  exceptional  manage- 
rial professional  attainments  and  supervisory  ability.  Compensation  should  be 
in  the  range  of  $25.00(>-$30,000. 

In  our  screening  procedure  we  have  used  the  present  3  pro  se  clerks  (at- 
tached to  the  Clerk's  office)  very  effectively  in  the  handling  of  pro  se  matters^, 
certificates  of  probable  cause  and  in  forma  pauperis  applications,  habeas,  §2255 
cases,  and  in  direct  criminal  appeals.  This  has  demonstrated  that  staff  clerks 
are  a  most  effective  tool.  They  should  be  asssigned  to  the  Court  as  an  institu- 
tion where  they  can  work  closely  together  under  competent  supervision.  But 
they  need  to  be  adequate  in  number  and  receive  compensation  which  will  at- 
tract the  persons  having  the  required  professional  resources. 

The  pressure  for  expediting  criminal  appeals  discussed  above  offers  both  the 
most  immediate  need  and  opportunity  to  exploit  fully  the  professional  talents 
of   such   a  group.   Under   the  Court's  commitment  to   dispose  of   these   cases 


'  To  meet  the  ever-growing  docket  we  have  been  afforded  three  so-called  pro  se  clerks 
who  are  lawyers  attached  to  the  Clerk's  office.  The  five  requested  in  this  project  are  In 
addition  so  that  as  the  table  shows,  there  would  be  a  total  of  8  StafC  Attorneys. 
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within  6  months  (not  an  average,  but  in  fact  in  6  months)  and  a  pledge  by 
the  Judges  to  dispose  of  the  opinions  within  one-half  the  ordinary  time,  it  will 
be  essential  that  every  criminal  case  (direct  and  post-conviction)  be  carefully 
analyzed  in  advance  of  submission  to  the  Judge  and  his  staff  by  the  Staff  At- 
torneys. This  would  most  often  take  the  form  of  legal  research  leading  to  a 
memorandum  for  use  by  the  Judges  in  drafting  opinions.  In  the  screening 
process  the  Judge  would  then  be  able  to  determine  readily  whether  it  should 
be  classed  for  oral  argument  (Class  III  or  IV)  or  disposed  of  as  Summary  II. 
On  studying  the  record  and  briefs,  the  Judge  would  have  the  Staff  Attorney 
for  ready  consultation.  In  the  meantime,  this  would  free  the  Judges'  own  staff 
of  law  clerks  (presently  2  and  3  as  now  requested  in  the  pending  budget)  for 
memoranda  in  advance  of  oral  argument  in  the  cases  classed  III  and  IV  and 
the  preparation  of  drafts  in  the  cases  heard  on  oral  argument  and  assigned  to 
that  Judge  for  opinion-writing. 

It  is  certain  as  anything  can  be  that  unless  the  nation  is  prepared  to  accept 
the  prospect  of  scandalous  backlogs  under  the  present  system  of  appeal  as  a 
matter  of  right  in  every  federal  case  the  system  is  going  to  break  down.  The 
hope  is  to  learn  how  to  employ  and  effectively  use  paralegals  under  competent 
direct  supervision  which  does  not  infringe  upon  the  Judges'  inescapable  sole 
responsibility  and  judicial  independence.  Staff  Attorneys  of  a  high  professional 
order  are  an  answer,  an  answer  which  needs  to  be  fully  exploited. 

The  Fifth  Circuit  has  a  need  for  this  help  that  is  critical.  The  Fifth  Circuit 
has  proved  that  it  can  innovate  and  make  new  ideas  work.  The  Court  is  confi- 
dent that  it  can  make  this  idea  work,  and  without  such  assistance  we  are  cer- 
tainly headed  for  serious  trouble. 

(3)  Secretaries  for  Staff  Law  Clerk's  Offlce:  This  is  a  perfectly  obvious 
request  to  enable  these  professionals  to  perform  professional  duties  without 
subjecting  them  to  the  tedious  and  wasteful  operations  of  being  their  own  typ- 
ists. As  described  above  it  is  essential  that  the  flow  of  the  cases  move  without 
delay  and  in  a  way  by  which  the  preliminary  analysis,  recommendation,  pro- 
posed drafts,  etc.  of  the  Staff  Attorneys  can  be  effectively  employed  by  the 
Judge.  This  means  a  tremendous  amount  of  stenography.  But  stenography  is 
cheaper  than  backlogs. 

We,  therefore,  earnestly  assert  that  each  of  the  positions  in  Subpart  (b)  are 
needed  and  can  be  effectively  employed,  and  will  enable  the  Court  to  continue 
increased  output. 

Of  course,  there  would  be  added  costs  for  such  things  as  furniture,  fixtures, 
supplies.  Undoubtedly  the  Administrative  Ofiice  is  in  the  best  position  to  give 
estimates  on  this. 

But  on  the  estimate  of  the  new  added  costs  of  $129,000  above  and  adding  a 
liberal  25%  overhead  the  aggregate  of  the  estimated  $161,000  is  small  indeed. 
It  is  small  in  terms  of  what  can  be  accomplished,  more  so,  in  what  can  be 
avoided — backlogs  and  breakdowns,  complete  or  partial — and  small  in  contrast 
to  costs  incurred  for  additional  judgeships. 

PROBABLE  COSTS  FOR  LEGAL  ASSISTANTS  TO  COURT 

Although  the  Judicial  Conference  Budget  Report  states  the  estimated  cost  at 
$208,000,  the  direct  costs  stated  in  round  numbers  would  appear  to  be  as  fol- 
lows : 


Chief  staff  Attorney. 

Staff  Attorneys; 

Five  additional 

Tfiree  present  pro  se 

Secretaries: 

Three  additional 

One  clerk's  office 

Subtotal 

Total  present  and  new 176,  700 


Present  clerk's 
payroll 

New  commitment 

$30, 000 

75,000 

$39,  000 

24,000 

8,700  . 

47, 700 

129,  000 
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The  Congress  is  fully  informed  as  to  the  initial  costs  of  each  new  Judgeship. 
High  as  are  these  initial  costs  there  is  a  recurring  annual  expense  for  the  sup- 
port of  the  Judge,  his  ofl5ce  and  his  staff.  On  the  conservative  estimate  that  3 
additional  judgeships  would  be  needed  to  handle  these  projected  increases  the 
annual  cost  would  be  not  less  than : 

Three  judges $127,500 

Six  law  clerks 78,  000 

Three  secretaries 36,  000 

Total 241,500 

If  additional  personnel  part  (a)  is  funded: 

Three  law  clerks 40,  000 

Three  secretaries 33,  000 

Subtotal 73,000 

Total 314,  500 

proposb:d  staff  legal  assistants  to  court  of  appeals  furnishes  experience 

FOB  nationwide  ADAPTATION 

Although  as  approved  by  the  Judicial  Conference  and  as  covered  in  the  pro- 
posed substantive  legislation  this  is  for  the  Fifth  Circuit  alone,  the  Fifth  Cir- 
cuit will  not  be  the  lone  gainer.  Circuit  realignments  are  bound  to  come.  The 
simple  statistics.  Circuit  and  nationwide,  show  that  unless  the  system  is  to 
break  down  of  its  sheer  weight  in  the  proliferation  of  new  Circuits  some  very 
drastic  and  novel  changes  must  be  made.  The  most  likely  solution  is  bound  to 
be  in  the  form  of  additional  supporting  personnel  composed  of  highly  trained, 
adequately  compensated  professionals  with  sufficient  administrative  and  secre- 
tarial support. 

What  the  Fifth  Circuit  will  learn  in  the  use  of  this  organized  staff  of  Legal 
Assistants  to  the  Court  will  be  of  great  value  to  other  Circuits,  no  matter  how 
realigned.  The  characteristic  of  the  handling  of  the  juducial  machinery  is  that 
we  always  wait  until  the  crisis  is  at  hand  and  chaos  is  approching.  Facing  the 
staggering  prospect  of  38,875  appeals  in  all  the  Courts  of  Appeals  in  FY  1981 
(see  Tables  1  and  18)  and  the  equally  staggering  prospect  of  35  additional 
Courts  of  Appeals  if  the  structure  is  to  be  simply  the  traditional  one  of  a  9- 
Judge  Court  (see  page  28),  it  is  the  part  of  good  sense  and  good  management 
to  explore  for  new  methods  and  then  exploit  them  fully  in  practice  to  deter- 
mine their  strength  and  weaknesses  for  use  or  adaptation  by  others.  No  longer 
is  the  Fifth  Circuit  the  sole  source  of  concern.  Now  there  are  a  number  of 
Courts  of  Appeals  facing  problems  equally  acute  and  nearly  all  of  them  trans- 
late in  terms  of  increased  input  and  the  need  for  increased  output. 

circuit  realignments  must  come 

Unless  they  are  to  be  repeated  every  five  or  ten  years  Circuit  realignment 
must  be  done  after  an  intelligent  inquiry  in  depth.  The  Commission  charged 
with  the  responsibilities  under  S.  J.  Res.  122  can  supply  that  intelligent  direc- 
tion and  recommendation  for  subsequent  congressional  action.  In  the  mean- 
time, the  Fifth  Circuit,  restricted  as  it  is  under  the  statute  to  a  Court  of 
fifteen  active  Judges,  but  still,  with  the  sole  responsibility  for  the  whole  of  the 
Circuit,  faces  demonstrable  burdens  which  it  cannot  meet  in  full.  Until  Circuit 
realignment  is  an  accomplished  fact  and  necessary  judgepower  is  afforded  and 
deployed  by  Congressional  action  the  Court  is  faced  for  FY  1973-75  with  a 
real  emergency.  It  must  have  help.  It  must  have  help  now. 


Statement  and  Resolution,  Judicial  Council,  Fifth  Circuit 

The  Fifth  Circuit  along  with  other  circuits  is  faced  with  awesome  prospects. 
In  1960  the  case  filings  were  584.  In  FY  1971,  the  year  just  closed,  they  were 
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2077.  In  the  first  quarter  of  the  current  year  1972  filings  have  gone  up  another 
25%  for  a  projected  numerical  increase  of  519  to  make  a  total  of  2596. 

The  situation  is  grave.  By  separate  resolution  we  have  endorsed  without  res- 
ervation HR  7378  for  circuit  realignment.  But  even  with  early  enactment  of 
the  bill,  the  appointment  of  the  Commission,  the  comprehensive  investigation 
contemplated,  the  making  of  its  report  and  action  thereon  by  the  Congress,  the 
time  would,  in  our  opinion,  run  a  minimum  of  two  years.  Considering  that 
almost  every  conceivable  realignment  of  the  states  comprising  the  Fifth  Circuit 
will  call  for  added  Judgeships,  the  time  would  in  all  likelihood  stretch  into  at 
least  a  third  year  through  FY  1975. 

In  that  inerim  things  would  become  critical,  for  on  the  most  conservative 
projections  in  the  next  three  years,  filings  will  increase  to  2794,  2990,  and  3188 
(FY  1973-75)  to  produce  cumulative  backlogs  of  714  in  FY  1973,  1325  in  FY 
1974.  and  2121  in  FY  1975.  As  a  result,  this  Circuit  will  be  virtually  unable  to 
handle  any  cases  other  than  those  falling  within  categories  of  cases  which 
Congress  has  invested  with  a  priority  status. 

The  Council  therefore  directs  the  Chief  Judge  to  bring  this  to  the  attention 
of  the  Judicial  Conference  of  the  United  States  at  the  October  1971  meeting 
with  the  request  that  the  Conference  and  its  Committees  communicate  the 
Fifth  Circuit's  sense  of  the  urgency  of  the  situation  to  all  those  in  a  position 
of  responsibility  in  the  Executive  and  Legislative  Branches. 

Attest : 

Edwakd  W.  Wadsworth, 
Clerk,  U.S.  Court  of  Appeals  for  the  Fifth  Circuit. 

The  following  motion  was  moved  by  Judge  Wisdom,  seconded  by  Judge  Ain- 
sworth,  and  unanimously  adopted  : 

The  number  of  appeals  in  federal  courts  have  increased  to  the  point  where 
under  the  existing  circuit  system  the  federal  administration  of  justice  is  in 
danger  of  breaking  down  from  the  overload.  All  filings  increased  from  3,889  in 
F.Y.  1960  to  10,748  in  F.Y.  1970,  and  for  1980  filings  of  34,881  are  projected.  In 
the  Fifth  Circuit,  appeals  increased  from  577  in  1960  to  2,077  in  1971  to  2596 
(projected)  for  this  year.  The  most  conservative  arithemetic  projections  dis- 
close that  by  F.Y.  1973  this  Circuit  will  be  virtually  unable  to  handle  any 
cases  other  than  those  falling  within  categories  of  cases  which  Congress  has 
invested  with  a  priority  status. 

Despite  this  imbalance  in  the  system,  there  has  been  no  realignment  of  the 
circuits  in  over  eighty  years  except  for  the  establishment  of  the  Tenth  Circuit. 

The  Administrative  OflBce,  after  a  careful  survey  of  all  the  circuits,  con- 
cluded that  for  this  court  to  continue  functioning  effectively  seven  judges 
should  be  added  to  the  court. 

This  Judicial  Council  holds  strongly  to  its  prior  formal  determination  that 
to  increase  the  number  of  its  judges  beyond  fifteen  would  diminish  the  quality 
of  justice  in  this  Circuit  and  the  effectiveness  of  this  Court  to  function  as  an 
institutionalized  federal  appellate  court. 

The  Congress  now  has  before  it  H.R.  7378  to  establish  a  Commission  on 
Revision  of  the  Judicial  Circuits  of  the  United  States. 

Be  it  resolved  therefore,  That  the  Judicial  Council  of  the  Court  of  Appeals 
for  the  Fifth  Circuit,  without  any  reservations,  endorses  H.R.  7378  as  an  indis- 
pensable first  step  toward  improvement  in  the  federal  circuit  court  system.  To 
remove  any  doubt  as  to  the  Commission's  authority,  the  Council  recommends 
that  the  bill  be  amended  so  that  it  will  state  explicitly  that  the  Commission 
may  recommend,  where  needed,  the  appointment  of  additional  judges  along 
with  the  geographical  reorganization  of  the  circuits. 

Attest : 

Edwabd  W.  Wadsworth, 

Clerk. 


373 


71 


tn 

.  • 

a> 

o. 

5 

o 

*o 

o 

E 

a> 

QO 

o 

o 

■o 

=3 

a>a> 

Q. 

y-*» '"^ 


•D    J)    Q. 


O 

a. 


z 
o 


o 


o 


< 


o 

< 


UJ 

a 


— « c>^^csi  <3 


^^  »-H  CNI 


< 
Z 

o 


o 
<: 


E2 


Q-XJ 


oo»rcvjotDoSr"Sy 


a^ooooir)oooOf»^r^o^ 


"5 


S  -  =£:  «  >  c  S  ^ 

cot— iJ-^</5</)Zh-0 


374 


72 

PERCENTAGE  INCREASE  IN  CIVIL  AND  CRIMINAL  TRIALS  AND  INCREASE  IN  APPEALS— FIFTH  CIRCUIT  FISCAL 

YEAR  1961-«9 


Fiscal  year 

1961 

1962 

1963 

1964 

1965 

1966 

1967 

1968 13  58  2,960  1,159  2,034  820  926  339 

1969 15  58  3.162  1,372  2,257  1,.49  905  323 

Percent  change  1969 
over  1961 114.3  75.8  78.6  168.0  94.7         157.1  48.1  210.6 

Note.— Beginning  with  1962  the  number  of  appeals  in  each  year  under  each  category  have  been  reduced  by  the  number 
disposed  of  by  consolidation. 

Source:  1970  Shafroth  Survey. 


Number 

of 

Total  civil 

judgesh 

ips 

and 

Total 

criminal 

Civil 

Civil 

Criminal 

Criminal 

Circuit 

District 

trials 

appeals  filed 

trials 

appeals 

trials 

appeals 

7 

33 

1,770 

512 

1,159 

408 

611 

104 

9 

45 

1,975 

529 

1.328 

422 

647 

107 

9 

45 

2,227 

679 

1,463 

528 

764 

151 

9 

45 

2,154 

818 

1,418 

687 

736 

131 

9 

45 

2,292 

879 

1,596 

702 

6% 

177 

9 

45 

2,478 

873 

1,669 

664 

809 

209 

13 

58 

2,703 

949 

1,869 

703 

834 

246 
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Administrative  Office  of  the  U.S.  Courts, 

Washington,  D.C.,  February  7,  1972. 
Hon.  Spiro  T.  Agnew, 
President,  U.S.  Senate, 
Washington,  D.C. 

Dear  Mr.  President  :  Pursuant  to  an  action  of  the  Judicial  Conference  of 
the  United  States,  taken  at  its  meeting  on  October  28  and  29,  1971,  authorizing 
its  Committee  on  the  Budget  to  suggest  appropriate  legislation  on  the  subject 
of  providing  for  legal  assistants  in  the  Courts  of  Appeals  of  the  United  States, 
the  attached  draft  bill  as  approved  by  that  Committee  is  transmitted  herewith 
for  appropriate  referral  and  the  consideration  of  the  92nd  Congress. 

The  purpose  of  the  draft  bill  is  to  enable  the  Judicial  Conference  to  author- 
ize Courts  of  Appeals  to  appoint  legal  assistants  to  the  court  who  would  have 
sufficient  professional  experience  and  legal  background  to  qualify  such  attor- 
neys to  perform  the  function  of  making  the  preliminary  examination  of  all 
matters  filed  with  the  court ;  identify  the  issues  raised ;  distinguish  these  sub- 
stantial issues  requiring  more  extended  review  by  the  court  from  insubstantial 
cases  requiring  less  deliberation ;  settling  preliminary  procedural  matters  inci- 
dent to  appeals  which  now  divert  the  time  of  judges  away  from  their  substan- 
tial tasks ;  and  otherwise  performing  screening  procedures  necessary  to 
expedite  the  task  of  the  judges  in  reaching  the  substance  of  the  matters  pre- 
sented to  the  court. 

It  is  anticipated  that  such  legal  assistants  would  receive  salaries  commen- 
surate with  the  high  demands  of  their  legal  duties  and  with  the  experience 
and  scholastic  qualifications  which  would  be  imposed.  Such  officers  would  per- 
form these  screening  services  for  the  entire  court  and  are  to  be  distinguished 
from  law  clerks  who  are  on  the  personal  staff  of  individual  judges.  The  latter 
are  usually  newly  graduated  law  students  without  prior  experience  in  law 
practice  who  spend  a  brief  tenure,  usually  a  year,  with  the  individual  judge  to 
perform  research.  Legal  assistants,  on  the  other  hand,  would  be  permanent 
staff  attorneys  to  the  entire  court  with  higher  qualification  standards  neces- 
sary to  the  duties  which  they  would  perform. 

The  necessity  of  appointing  staff  attorneys  as  legal  assistants  to  the  court  is 
evidence  in  large  measure  by  the  magnitude  of  judicial  business  faced  by  the 
courts  of  appeals,  especially  those  with  the  highest  volume  of  filings.  Overall 
since  1961,  the  appeal  filings  in  the  eleven  judicial  circuits  have  increased  by 
204%.  The  volume  since  1968  alone  has  increased  51%.  Though  the  disposi- 
tional rate  of  the  courts  has  been  constant,  the  overall  increase  in  the  pending 
caseload  is  289%  greater  than  fiscal  year  1961. 

The  request  for  the  assistance  of  staff  attorneys  to  perform  the  function  of 
preliminary  processing  of  matters  filed  with  the  court  originated  with  the 
Chief  Judge  of  the  Court  of  Appeals  for  the  Fifth  Circuit.  That  court  has 
ranked  first  in  filings  among  the  eleven  judicial  circuits  and  covers  a  vast  geo- 
graphical territory  from  Texas  to  Florida.  The  Fifth  Circuit  first  demonstrated 
to  the  Conference  an  urgent  need  for  legal  assistants  to  this  court  who  could 
handle  the  preliminary  processing  of  matters  submitted  to  the  court  and  reduce 
the  valuable  time  of  its  15  active  and  4  senior  judges  which  can  be  more 
wisely  deployed  in  deciding  the  merits  of  the  litigation  before  them. 

It  might  be  noted  that  under  the  provisions  of  this  draft  bill,  prior  approval 
of  the  Judicial  Conference  is  required  before  any  such  position  of  judicial 
assistant  is  established.  (We  would  anticipate  their  limited  use  at  this  time 
only  in  courts  of  appeals  having  the  greatest  case  volume.)  The  legal  assist- 
ants will  be  appointed  by  and  be  removable  by  the  court  itself.  Under  the  pro- 
visions of  Section  604(a)(5),  the  Director  of  the  Administrative  Office  would 
set  the  salaries  and  qualifications  of  these  employees  with  the  approval  of  the 
Judicial  Conference.  The  exact  range  of  salaries  would  presumably  be  a  sub- 
ject of  a  reference  in  the  Judicial  Appropriation  Act. 
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It  seems  clear  without  express  mention  that  these  new  officers  could  be  sub- 
ject to  the  usual  benefits  of  federal  employment  such  as  retirement,  health  and 
life  insurance  benefits,  and  the  like  as  well  as  specific  provisions  dealing  with 
salaries  administratively  fixed  (see  5  U.S.C.  5307). 

Representatives  of  this  office  will  be  pleased  to  provide  additional  informa- 
tion that  is  necessary. 
Sincerely, 

Rowland  F.  Kirks,  Director. 

A  BILL  To  provide  for  the  appointment  of  legal  assistants  in  the  Courts  of  Appeals  of 

the  United  States 

Be  it  enacted  hy  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  That  Chapter  47  of  title  28,  United 
States  Code,  is  amended  by  adding  the  following  new  section  : 

"§714.  Legal  assistants. 

"(a)  A  court  of  appeals  may  appoint  necessary  legal  assistants  to  positions 
authorized  by  the  Judicial  Conference  of  the  United  States  who  shall  be  sub- 
ject to  removal  by  the  court.  Such  legal  assistants  shall  perform  such  duties 
as  the  court  shall  determine  involving  the  preliminary  processing  of  matters 
filed  in  such  court. 

"(b)  The  compensation  of  legal  assistants  shall  be  fixed  pursuant  to  section 
604(a)(5)  of  this  title,  and  the  approval  of  the  Judicial  Conference  of  the 
United  States  shall  be  required  prior  to  the  establishment  of  each  such  posi- 
tion." 

Sec.  2.  The  analysis  of  Chapter  47  is  amended  by  adding  immediately  follow- 
ing, "713.  Criers,  bailiffs  and  messengers."  the  following  new  material : 

"714.  Legal  assistants." 

PROJECTED  WORKLOAD  PER  ACTIVE  JUDGE  ON  BASIS  OF  60  PERCENT  SUMMARY  ll's,  FISCAL  YEAR  1972-75 


1972        1973        1749        1975 


I.  Summary  calendared  cases: 

(a)  Opinions  or  dispositions  as  initiating  judge - 71  78  84             az 

(b)  Participations  In  opinions  or  dispositions  of  other  panel  members 142  lao  1°° i°* 

(c)  Subtotal  summary  calendared  cases 213  234  252  276 

II.  Orally  argued  cases:  at  S7  51  61 

(a)  Opinion  or  disposition  as  writing  judge - J'  ^^  f^  "i 

(b)  Participations  in  opinions  or  dispositions  of  other  panel  members 34  IU4  lu  i^^ 

(c)  Subtotal  oral  argument  cases 141  156  168  183 

III.  School  cases:  in  n  17            13 

(a)  Opinion  or  disposition  as  writing  judge - lu  "  'J             " 

(b)  Participations  in  opinions  or  dispositions  of  other  panel  members 10  U  ti^ « 

(c)  Subtotal  school  cases... - - 30  33  36            39 

IV.  Totalopinions - - ^^8  ^'^  ^^^  ^^^ 

V                  T...,  „,^;.;„„;„„c                                                           256  282  304  332 


Total  participations - ^^^ 


VI.  Total  opinions  or  participations 384  423  456 

VII.  Administrtive-lnterim  matters "  ""  "" 

VIII.  Total  matters  participated  in  per  judge - 477  533  586           653 

IX.  Weeks  of  court  at  20  cases  per  week 7  8            8 
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Supplement  Statement  of  John  R.  Brown.  Chief  Judge,  U.S.  Court 
OF  Appeals,  Fifth  Circuit,  Houston.  Tex. 

Significant  figures  (based  on  three-fourths  of  fiscal  year  1972) 

(1)  New  filings  (percent) +19.  7 

(2)  Summary  II's: 

Cases +1,  029 

Percent +57.  8 

Equivalent  (86  weeks) '  17 

(3)  1972  performance  (cases) : 

Standing  panel 241 

Regular  calendar 447 

Summary  IPs 1,  029 


Total 1,  717 

Equivalent: 

86  at  20 1  17 

68  at  25 1  14 

Cases  closed: 

First  three-fourths 2,  007 

Percent +30.  6 

(4)   Opinions  (cases) : 

Fiscal  year  1971 1,  661 

Fiscal  year  1972 1,  922 

Percent 15.  7 

1  Per  active  judge. 

Per  curiam 

Rule  21           (percent)  Signed 

SummarylL. _. 35.4                  45.1  19.3 

Regular 15.4                  32.5  52.0 


Total 27.1  39.9  33.0 


(5)  PROJECTIONS  FISCAL  YEAR  1973-75  REVISED  DOWNWARD  (APPROXIMATELY  100)  FROM  TABLE  1  (PAGE  14) 

Fiscal  year  Table  1  Mar.  31,  1972 

1972 

1973 _._ 

1974... 

1975 


2,596 

2,486 

2,794 

2,675 

2,990 

2,863 

3,188 

3,052 

(6)  PROJECTIONS  ADDITIONAL  DISTRICT  JUDGESHIPS 

By  1975 

By  1980 

Fifth  Circuit 

+28  .... 
+50 

Nation  1 

+130 

1  Administrative  Office  estimate. 
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NUMERICAL  AND  PERCENTAGE  MAKEUP  OF  DOCKET  BY  STATES,  FISCAL  YEAR  1970  AND  1971,  AND  PROJECTION 

FOR  FISCAL  YEAR  1972 


Texas. _ 

Florida _ 

Geo  rgia .  _ _ 

Louisiana _ 

Alabama. 

Mississippi 

Canal  Zone  and  Federal  Power  Commission 

Total. 1,748         100.0         2,037  100.0 

'  Projected  en  fiscal  year  1971  percentage  basis  and  estimated  2,486  appeals  in  fiscal  year  1972. 

SECTION  I— CLASSIFICATION  BREAKDOWN  IN  NUMBERS  AND  PERCENTAGES 


Fiscal  yea 

rl970 

Fiscal  yea 

rl971 

Fiscal  year 

19721 

Number 

Percent 

Number 

Percent 

Number 

Percent 

492 

28.1 

596 

29.2 

726 

29.2 

443 

25.4 

502 

24.6 

612 

24.6 

264 

15.1 

316 

15.6 

388 

15.6 

264 

15.1 

300 

14.8 

368 

14.8 

162 

9.3 

181 

8.9 

221 

8.9 

114 

6.5 

135 

6.6 

164 

6.6 

9 

0.5 

7 

0.3 

7 

0.3 

2,486 


100.0 


Fiscal  yea 

rl969 

Fiscal  yea 

r  1970 

Fiscal  yea 

r  1971 

Fiscal  year 
(9  mos 

1972 
.) 

Class 

Number 

Percent 

Number 

Percent 

Number 

Percent 

Number 

Percent 

1  and  11. -            .  .. 

218 

32.7 
39.7 
27.6 

452 
506 
229 

38.1 
42.7 
19.2 

652 
622 

154 

45.7 
43.5 
10.8 

795 
397 
127 

60.3 

Ill 

IV 

265 

184 

30.1 
9.6 

Total 

667 

100.0 

1,187 

100.0 

1,428 

100.0 

1,319 

100.0 

SECTION  II— FISCAL  YEAR  1972  ONLY 


First  half 


Last  half  (3  months) 


Overall 


Class 

Number 

Percent 

Number 

Percent 

Number 

Percent 

1  and  II 

540 

63.5 

26.9 

9.6 

255 
168 

45 

54.5 

35.9 

9.6 

795 
397 
127 

60.3 

III. 

IV.... 

229 

82 

30.  1 
9.6 

Total 

851 

100.0 

468 

100.0 

1,319 

100.0 

SUMMARY  OF  CLASSIFICATION  AND  SUBJECT  MATTER  OF  CASES  SCREENED,  JULY  1,  1970  TO  JUNE  30,  1971 


Subject  matter  I 

Direct  criminal 2 

Habeas  corpus 

Section  2255 1 

Civil: 

Private  civil 

U.S.  civil.... 

Tax. -- --- 

Bankrupty -- 

NLRB ---- 

Other  agency -- 

Civil  rights -  1 

Admiralty.. -- 

Total 4 


648 


622 


IV 


154 


Total 


Percent  of 

ll'sto  total 

cases 


177 

138 

28 

345 

51.9 

167 

53 

4 

224 

74.5 

63 

10 

1 

75 

85.3 

126 

222 

75 

423 

29.8 

40 

56 

14 

110 

36.4 

17 

53 

10 

80 

21.3 

7 

13 

2 

22 

31.8 

20 

24 

6 

50 

40.0 

4 

7 

2 

13 

30.8 

21 

42 

10 

74 

29.7 

6 

4 

2 

12 

50.0 

1,428 


45.4 
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SUMMARY  OF  CLASSIFICATION  AND  SUBJECT  MATTER  OF  CASES  SCREENED,  JULY  1,  1971  TO  MARCH  31,  1972 

(9  MONTHS) 


Subject  matter 


IV 


Total 


Percent  of 

1 1 's to  total 

cases 


Direct  criminal 

Habeas  corpus 

Section  2255 

Civil: 

Private  civil  (division). 

Private  civil  (Federal).. 

U.S.  civil. _-_ 

Tax 

Bankrupty. 

NLRB 

Social  security 

Other  agency 

Civil  rights 

Admiralty 

Total 


216 

92 

14 

322 

67.1 

190 

32 

4 

226 

84.0 

71 

3 

1 

75 

94.6 

77 

66 

23 

166 

46.4 

82 

63 

36 

181 

45.3 

32 

32 

15 

79 

40.5 

31 

28 

7 

66 

47.0 

12 

5 

1 

18 

66.7 

23 

20 

4 

47 

48.9 

10 

2 

0 

12 

83.3 

6 

4 

7 

17 

35.3 

32 

44 

13 

89 

36.0 

13 

6 

2 

21 

61.9 

795 


397 


127 


1,319 


60.3 


COMPARISON  OF  NUMBER  AND  PERCENTAGE  MAKEUP  OF  SUMMARY  ll'S  FISCAL  YEAR  1971  AND  FISCAL  YEAR 

1972  (9  MONTHS) 


Subject  matter 


Fiscal  year 

1971 

Fiscal  year  1972(9  montf 
Percent           Class 

IS) 

Class  ll'S 

Percent 

Ill's 

179 

167 

64 

27.5 

25.6 

9.8 

(19.3) 

''If 
2.6 
1.1 

3.1 
0.0 
0.6 
3.4 
0.9 

27.2 

23.9 

8.9 

9.7 
10.3 
4.0 
3.9 
1.5 
2.9 
1.3 
0.8 
4.0 
1.6 

211 
190 

7fi 

(126) 

17 

7 

20 

77 
8? 

32 
31 
12 
23 

n 

22 

10 

6 

3? 

6 

13 

Direct  criminal 

Habeas  corpus 

Section  2255 

Civil: 

Private  civil   (Division) 

Private  civil  (Federal). 

U.S.  Civil 

Tax 

Bankruptcy 

NLRB 

Social  security 

Other  agency 

Civil  rights..- 

Admiralty 

Total... 


652 


100.0 


100.0 


795 


1  No  records  maintained. 

SUMMARY  OF  WORKLOAD  IN  FISCAL  YEAR  1973-1975  ON  VARYING  MAXIMUM  NUMBER  OF  OPINIONS 


To  keep  current 

1973 

1974 

1975 

(a)   Opinions  per  judge _ 

100 

105 

110 

115 

130 

140 

150 

(b)   Total  cases  to  be  disposed  of 

1,500 
825 
675 

1,575 
866 
709 

1,650 
907 
743 

1,725 
949 
776 

1,947 

1,070 

877 

2,099 

1,154 

945 

2,244 

(c)    Summary  IK55  percent) 

1,234 

(d)  Cases  for  oral  argument 

(e)  Backlog': 

1,010 

Fiscal  year  1973.. . 

447 

372 

297 

222  . 

Fiscal  year  1974  (cumulative) 

1,046 

896 

746 

596  . 

Fiscal  year  1975  (cumulative) 

1,790 
34 

1,565 
35 

1,340 
37 

1,115  . 
39 

(f)    Weeks  of  court  (with  screening— 55  percent  M's)... 

44 

47 

51 

(g)    Weeks  of  court  (no  screening— 20  cases) 

75 

79 

83 

86 

97 

105 

112 

(h)   Weeks  of  court  (no  screening— 25  cases) 

60 

63 

66 

69 

78 

84 

90 

(j)    Weeks  per  active  judge  (with  screening— 55  percent 

ll'S)... 

6.8 

7.0 

7.4 

7.8 

8.8 

9.4 

10.2 

(k)   Weeks  per  active  judge  (no  screening— 20  cases).  . 

15.0 

15.7 

16.5 

17.2 

19.4 

21.0 

22.4 

(m)  Weeks  per  active  judge  (no  screening — 25  cases). . . 
(n)    Preference  cases  under  council  priority  schedule— 

12.0 

12.6 

13.2 

13.8 

15.6 

16.8 

18.0 

51.8  percent  of  the  docket 

1,008 

1,087 

1,162 

1  For  each  sitting  by  a  senior  or  visiting  judge  the  backlog  would  be  reduced  by  approximately  seven  cases. 
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MARCH  2,  1972,  OMNIBUS  4-YEAR  DISTRICT  JUDGESHIP  BILL— FIFTH  CIRCUIT 


District 

Alabama 

Florida 

Georgia 

Louisiana 

Mississippi 

Texas 

Northern 

Southern 

Eastern 

1 

1 

0 
2 

3  . 
1  . 

2 

2 

1 
0 

3 

4 
3 

Western                

3 

Middle 

1 

3 

(')- 

Totals 

3 

5 

4 

4 

1 

11 

Grand  total 

28 

EN    BANCS 


The  following  table  shows  the  number  of  petitions  for  hearing  and  rehearing 
en  banc  filed  during  the  first  nine  months  of  this  fiscal  year,  the  number  denied 
and  granted,  with  and  without  a  poll: 

(Fiscal  year  197B— 
9  months)  July  1 , 
1971-MaT.Sl,  mt 

Pending  as  of  July  1,  1971 18 


Total  petitions  for  rehearing  en  banc  filed. 
Total  suggestions  for  hearing  en  banc  filed. 
On  court's  own  motion 


132 
8 
3 


Total. 


143 


Total  petitions  and  suggestions 161 


Denied: 

With  poll  vote 

Without  poll  vote. 


—18 
-120 


Total -138 

Granted: ' 

On  motion  of  parties — 3 

On  court's  own  motion — 3 

Total -6 


144 


Total  pending  as  of  Mar.  31,  1972 17 

Of  the  6  en  bancs  granted,  1  was  granted  with  oral  argument  and  5  granted  without  oral  argument. 
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Projected 
workload 
based  on 
9  month 
figures 


1972 


Projected  workload  to  keep 

current  based  on  April  1972, 

revised  figures  and  on  55 

percent  11 's 


1973 


1974 


1975 


I.  Summary  calendared  cases; 

(a)  Opinions  or  dispositions  as  initiating  judge 

(b)  Participations  in    opinions   or  dispositions  of    other    panel 
members 

(c)  Subtotal  summary  calendared  cases 

II.  Orally  argued  cases: 

(a)  Opinion  or  disposition  as  writing  judge 

(b)  Participations   in   opinions   or   dispositions  of  other  panel 
members 

(c)  Subtotal  oral  argument  cases 

III.  School  cases: 

(a)  Opinion  or  disposition  as  writing  judge 

(b)  Participations  in   opinions  or  dispositions  of  other  panel 

members 

(c)  Subtotal  school  cases... 

IV.  Total  opinions 

V .  Total  partici pations 

VI.  Total  opinions  or  participations 

VII.  Administrative-interim  matters 

VIII.  Total  matters  participated  in  per  judge 

IX.  Weeks  of  court  at  20  cases  per  week 


68 
136 


71 
142 


77 
154 


82 

164 


204 

213 

231 

246 

ll 

47 
94 

59 
118 

63 
126 

68 
136 

141 

177 

189 

204 

10 
15 

12 
18 

14 
21 

16 
24 

120 
240 

136 
272 

147 
294 

158 
316 

360 

408 

446 

474 

93 

110 

130 

155 

453 

518 

571 

629 

8.8 


9.4 


10.2 
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APPENDIX     "B" 


TESTIMONY  AND  PREPARED  STATEMENT  OF 
JOHNR.    BROWN,    CHIEF  JUDGE 
U.S.    COURT  OF  APPEALS 
FIFTH  CIRCUIT 
HOUSTON,    TEXAS 

[Given  to  SubcomiTLittee  No.    5  of  the  Committee  on  the 
Judiciary  of  the  United  States  House  of  Representatives, 
in  Hearings  held  on  June  21,    1971  on  the  Commission  on 

the  Revision  of  the  Judicial  Circuits.  ] 


388 
COMMISSION    OX    REVISION    OF   JUDICIAL    CIRCUITS 


THURSDAY,   JUNE   24,    1971 

House  of  llErRESENTATivES, 

SuP.COMr'.IITTEE    Xo.    5    OE   THE 

Coii:".iiTTEE  ox  TiiK  Judiciary. 

IVcn^hi/tf/fo')).  D.C . 

The  subcommittee  met.  pursuant  fo  recess,  at  10  a.iu..  in  room  2141, 
Rayburn  House  OiMce  Buildinjr,  K'tn.  Euuuniel  Celler  (cliairnsau) 
presidinof. 

Present:  Representatives  Celler,  Ihooks,  Hunaate,  ^Nlikva.  Poff, 
Hutchinson,  and  ]Mc('lorv. 

Also  Present :  Benjamin  L.  Zelenko.  ,'jeneral  counsel ;  aiul  Tlioma.s  E. 
Mooney.  associate  counsel. 

The  Chairman.  The  heariuir  v^  ill  come  to  order. 

I  recoirnize  the  orentleman  from  Texas,  i\Ir.  Brooks. 

Mr.  Brooks.  Mr.  Chairman,  it  is  my  particular  plea'^ure  to  introdu_ce 
Hon.  John  E.  Brown,  the  chief  jud,i2"e  of  the  Fifth  Circuit,  U.S.  Court 
of  Appeals. 

Judire  Brown  has  liad  a  lonir  and  distimruished  career  as  a  practicinor 
attorney  and  as  a  jurist.  He  was  appointed  to  the  Fifth  Circuit  Court 
of  Appeals  in  September  lOri.")  and  became  chief  judi^-e  in  July  1007. 

Judire  Brown  enjoys  one  of  the  finest  reputations  among  his  fellow 
colleagues  on  the  bench  and  the  practicing  bar  as  a  jurist  who  main- 
tains a  continuing  interest  in  assuring  that  decisions  emanating  from 
the  Federal  courts  are  prompt,  just,  and  responsive  to  the  needs  of 
our  times.  As  chief  judge  of  the  largest  constitutional  court  in  the 
United  States,  Judge  Brown  has  an  obvious  interest  in  improving 
court  procedures  and  court  administration.  I  think  we  are  most  for- 
tunate to  have  him  here  as  a  witne.ss  today. 

The  Chairman.  Judge  Brown,  you  have  been  here  before.  You 
have  made  a  very  profoimd  impression  upon  the  members.  We  are 
very  happy  to  have  you  here  again  to  give  us  your  views  on  this  very 
important  piece  of  legislation.  We  will  be  glad  to  hear  from  you. 

STATEMENT  OF  HON.  JOHN  E.  BROWN.  CHIEF  JUDGE,  U.S.  COURT 
OF  APPEALS,  FIFTH  JUDICIAL  CIRCUIT 

Judge  Brown.  Thank  you,  Mr.  Chairman.  T  appreciate  very  much 
the  courtesy  that  you  have  shown  to  me  and  the  privilege  of  appear- 
ing once  again  before  this  committee.  I  must  thank  my  friend,  Con- 
gressman Brooks,  for  that  nice  introduction.  He  is  now  about  to  be 
something  more  than  a  friend.  It  appeai-s  that  he  is  about  to  become 
my  Congressman,  as  well. 

The  Chairman.  Good. 

(87) 
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Jiidfre  Brown.  So  we  Ivopo  lie  will  do  as  well  for  u.<  as  a  Con<rress- 
inan  as  he  has  done  as  a  friend,  and  as  a  friend  of  the  judiciary, 

Mr.  Chairman,  as  you  know.  I  liave  prepared  a  i-ather  detailed 
statement.  I  will  say  a<rain  if  I  had  more  stall'  and  more  time  perhaps 
it  would  l)c  half  as  Ion*;  or  maybe  a  third  as  loii;^,  but  wlion  you  have 
to  work  under  my  pi-essures  it  just  ^ets  to  be  pretty  long.  I  don't 
think  there  is  any  j^oint  at  all  in  my  reading  it  or  trying  to  restate  it. 
It  is  ail  tliere.  I  have  tried  to  document  it.  I  have  a  few  comments  I 
would  like  to  make  which  I  think  summarize  my  views. 

The  CiiAiRMAX.  We  will  be  very  glad  to  place  your  complete  state- 
ment in  tlie  record  and  you  may  make  any  comments  you  wish. 

(Judge  Brown's  prepared  statement  follows :) 

Statement  of  John  R.  Brown,  Chief  Judge,  U.S.  Court  of  Appeals,  Fifth 

Circuit 

INDEX  OF  topics 

Fiftpen  jndge-ship  maxinnim. 

Need  for  the  commission. 

Deficiencies  in  H.R.  7.37S. 

Circuit  line  drawing  alone  is  superficial. 

Business  not  circuit  lines  determines  judgesliips. 

"VMiere  is  the  magic  in  the  number  0? 

Tlie  origin  of  the  husine.ss. 

Disproportionate  increase  in  appeals  to  trials. 

Reduction  of  caseload  statutory  changes. 

What  should  appellate  judges  do? 

"What  can  appellate  judge  do? 

^Vllat  should  a  court  of  appeals  do? 

( »uti>ut  cai)aeity  requires  assessment  of  new  methods. 

Tlie  Fifth  Circuit  innovates  again — Rule  21. 

The  Fifth's  newest  experiment  standing  panels. 

Conclusion. 

INDEX    OF    TABLES 

Table  1— Projections  1971-1975. 

Table  2 — Statistics  Committee  Judgeship  Projections. 

Table  3— Origin  of  filings  by  States. 

Circuit-Line  Map. 

Table  4 — Projected  annual  percentage  increase  and  caseload. 

Table  5 — Equivalent  judgeships  from  visiting  Judges. 

Table  6 — Recommendation  exees,s  of  nine  judges — statistics  committee. 

Table  7 — nth  circuit  comparison  visiting  judges  19(;>o-1971. 

Table  8 — Summary  II — Types,  number  and  percentage  1969-1971. 

Table  9 — ComiMisition  of  Docket  by  Categories. 

Table  10 — Workload  oral  argument  onlv — -No  screening. 

index  of  appendices 

App.  1 — Projection  of  courts  exceeding  nine  judgeships. 

App.  2 — Shafroth — Increase  appeals  over  trials. 

App.  3— Fifth  Circuit  input,  output,  19€0-1971. 

App.  4 — Summary  II's  by  categories. 

App.  5 — Fifth  circuit — gains  1971  over  1970. 

App.  6 — Published  opinions,  signed  P.C.'s  and  summary,  1965-1971. 

App.  7 — Filings,  output  and  carryover,  1960-1971. 

I  am  John  R.  Brown  of  Houston.  Texas.  I  have  beon  on  the  Fifth  Circuit 
Court  of  Appeals  since  September  of  19."m.  I  am  Chief  Judge  ami  have  been  since 
July  17,  1967.  But  as  I  previously  stjited  to  various  committees  of  the  Congress 
before  becoming  Cliief  Judge  I  had  a  great  deal  of  experience  in  Court  admin- 
istration becau.se  of  the  work  delegated  to  me  by  my  predecessors  Chief  Judges 
Tuttle.  Rives  and  Hutcheson.  The  Fifth  Circuit,  as  all  know  with  fifteen  au- 
thorized active  Judges,  is  the  largest  constitutional  Court  in  the  I'nited  States. 
It  is  largest  also  in  terms  of  population  of  its  constituent  states    (.\Iabama» 
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Florida,  Georgia,  Louisiana,  Mississipiri,  and  Texas),  in  the  number  of  oasjes 
filed,  tiie  number  of  cases  disposed  of,  and  liie  numlier  of  opinions  published. 
Consequently,  the  Circuit  has  every  kind  of  problem  in  double  measure  that 
Federal  Appellate  Courts  could  have.  But  the  Court  has  not  allowed  these 
staggering  burdens  to  overwhelm  it.  Through  the  diligent,  resourceful,  imagina- 
tive efforts  of  conscientious  Judges — who  Ivuow  no  limitations  on  energy — we 
have  adopted  iimovative  systems  that  have  increased  our  output  enaMing  us 
so  far  to  keep  abreast  of  this  load.  But  even  with  these  new  practice.s — which 
will  be  further  extended  by  our  experimental  standing  panel  procedure — we 
have  to  recognize  with  the  Court  at  its  present  size  (fifteen  active  and  three 
energetic  Senior  Judges)   that  something  has  to  happen  by  FY  1975. 

FIFTEEN    JU»GESIIIPS    MAXIMUM 

Although  there  are  some  internal  differences,  the  Judicial  Council  of  the 
Fifth  Circuit  after  careful  consideration  concluded  unanimously  that  the  Court 
should  not  have  more  than  fifteen  active  Judges. 

Inevitably,  this  means  that  on  current  exiK)nential  projections  for  FY  1972- 
1980  somehow  the  Circuit  has  to  be  split. 

NEED   FOR   THE    COMMISSION 

Although,  for  reasons  which  I  later  discuss.  I  think  H.R.  7378  is  too  narrowly 
<:-onstructed,  the  policy  behind  this  proposed  methotl  is  sound,  and  I  unhesitat- 
ingly endorse  it.  As  a  member  of  the  Judicial  Conference,  I  voted  for  this  pro- 
posal although  specific  legislation  was  not  l>efore  us.  I  am  confident  that  is  the 
sentiment  of  the  Judicial  Council  of  the  Fifth  Circuit. 

I  am  also  of  the  clear  view  that  to  achieve  the  objective  of  a  reasonably  early 
determination  on  Circuit  lines,  it  is  essential  that  in  the  Commission's  report  to 
the  Congress,  the  definitive  part  of  the  report  should  be  confined  to  the  proposetl 
Circuit  lines  as  recommended  by  the  Commission.  This  will  enable  the  rectwn- 
mendations  to  be  carried  into  effect  within  the  times  prescribed  unless,  as  is 
jsrovided.  there  is  rejection  or  disapproval.  But  the  Connnission"s  report  shiould. 
in  my  judgment,  have  a  separate  .section  dealing  with  the  investigation  and 
conclusions  of  the  Commission  on  those  factors  which  inescapably  have  a  signi- 
ficant, if  not  decisive,  bearing  on  Circuit  line-drawing. 

DEFICIENCIES    IN    H.R.    7378 

My  criticism  of  the  proposal  is  based  on  (i)  the  mission  assigned  and  (ii) 
the  scope  of  tJie  Commission's  recommendation. 

The  i)ill  ordains  that  the  function  of  the  Comnussi<m  : 

"Shall  be  to  study  the  present  division  of  the  United  States  into  the  several 
judicial  circuits,  and  to  recommend  *  *  *  such  changes  as  may  be  most  appro- 
priate for  the  expeditious  and  effective  disposition  of  judicial  busine.ss."  (Page  1, 
L.  4-9 ) . 

The  .scope  of  its  recommendations  is  likewise  restricted  in  a  linear  geo- 
graphical way : 

"The  recommendations  of  the  Commission  with  resjject  to  the  geographical 
reorganization  of  the  Circuits  or  such  parts  thereof  not  specifically  disapprove<l 
•  •  *  shall  take  effect  *  *  *  at  the  .stated  times."  ( Page  4,  L.  17-21 ) 

Although  the  Bill  (§5,  Page  4,  L.4-11)  authorizes  the  Commission  to  obtain 
Information  from  other  departments  and  agencies,  everything  within  the  onli- 
nation  of  the  Commission's  role  and  the  scoi^e  of  its  recommendations  i>oints  in 
the  single  direction  of  Circuit  lines.  Obviou.sly,  the  Bill  recognizes  that  some 
•data  is  needed — perhaps  largely  demographic  or  Court  docket-filing  and  dis- 
position statistics — but  the  whole  emphasis  is  on  the  restrictive,  linear  problem 
of  drawing  lines. 

It  is  here  that  I  am  of  the  strong  view  that  simply  splitting  Circnirs,  redrafting 
Circuit  lines,  is  no  solution  at  all.  And  if  it  is  a  solution,  it  is  but  a  momentary 
one  in  terms  of  a  year  or  two.  Worse,  the  prcfblem,  unsolved,  will  recur  as  popula- 
tion and  the  resulting  judicial  business  increases.  A  new  Commission  will  be 
needed  in  1975,  another  in  1980. 

CIRCUIT    LINE    DRAWING    ALONE    IS    SUPERFICIAL 

To  me  the  shortcoming  of  this  bill  is  that  merely  redrawing  Circuit  lines  is 
:no  solution  at  all.  More  important,  the  lines  can  hardly  be  drawn  as  an  effective 
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solution  for  tlio  sliort  rnii.si^t'  future  (1(V20  years)  without  the  eonsitlenitiou  <if 
several  decisive  factors.  First,  no  rearrangement  or  i-ealij;iunent  of  tlie  Circuits 
can  avoid  the  need  for  judgepower,  since  fhe  needed  jud'zepower  dei)ends  on  the 
l)usiness.  not  artiticial  stale  or  Circuit  lines.  Second,  lines  cannot  i)e  drawn  that 
will  adequately  care  for  the  short  ran.ire  future^  \vithout  a  careful  analysis  of  tlie 
role  of  the  intermediate  courts  of  aftjieals  in  the  federal  system.  In  the  light  of 
frightening  projections  that  must  reckon  with  such  prnl)lems  as  (i)  the  apr»^al 
as  a  matter  of  right  in  every  civil  and  criminal  case  no  matter  how  meritoriou.s 
and  (ii)  the  reduction  in  diversity  and  other  jurisdiction  and  the  like.  Once  the 
role  or  mission  of  the  intermediate  appellate  federal  court  system  is  determined, 
the  (Mrcuit  lines  caTinot  intelligently  he  drawn  ajiart  from  some  understandin.g 
of  just  what  it  ii-  ircuit  .Iinlges.  singly  and  collectively  as  a  Court,  can  reasonably 
he  expected  to  perform.  This  brings  into  the  inquiry  the  ''Xtent  to  which  the 
jjroblem  is  too  much  the  product  of  traditional  practices  and,  on  the  other  hand, 
the  extent  to  which  much  can  be  alleviated  and  often  overcome  by  imagimitive 
innovation.'-..  This  borders  on  the  earlier  problem  of  the  role  of  the  Court  of 
Appeals  and  the  extent  to  which  we  can  continue  the  luxury  of  the  traditional 
oral  argument  in  nearly  every  case. 

Hased  to  a  irreat  t'xteiit  on  the  vast  experience  of  tlii^  Fifth  Circuit.  T  under- 
take in  the  following  to  demonstrate  in  more  detail  the  basis  for  these  concerns. 

BUSrXESS    NOT    CIECUIT    LINES    DETERMINES    JUDGESHIPS 

The  superficiality  of  Circuit  line-drawing  as  a  solution  is  illustrated  by  the 
predicament  of  the  Fifth  Circuit.  Based  upon  experience-proved  i)rojections.  the 
work  ahead  for  the  Fifth  Circuit  on  ar  'nnual  basis  FY  1071-11175  with  a  forecast 
for  1!»S0  is  as  follows: 

TABLE  I.-PRO)ECTION   OF  FILINGS,  FISCAL  YEAR  1)71-75   PER  SHA'^RDTH   1370  SURVEY  AND   5TH    CIRCUIT 

REVISION 

January  1971  Upward 

1970              upwar"!  revision 

Sh.itfotf>              revision  percentage 

survey  1        5th  circuit-  Increase 

Fiscal  year: 

1971 . 1,852  2.129  2  19.2 

1972 2.006  2,304  2  8.2 

1973..     2,159  2,480  27.5 

1974 _..     ._    . 2,311  2.655  27.0 

1975 - •-.-.  2,464  2,831  26.6 

Cumulative  increase,  fiscal  year  1970-75. ...  57.  9 

National 
(all  circuits) 

19803 _ ^7~....  4,513  34,881 

1  The  1st  survey  was  in  I9S7,  survey  of  US.  Courts  of  Anpeah,  19'i7,  42  FRD  243  et  seq.  Within  a  year  the  orojections 
through  1975  had  to  he  revised  and  within  just  2  more  years,  th=  1970  survey  again  r=!vises  thjm  substantially  upward. 

-Upward  revision  of  Shafroth  based  on  actual  experience  of  Shafroth  deficiency.  Cross  appeals  and  multiple  parties 
eliminated.  The  forecasts  for  (iscal  year  1972-75  are  undoubtedly  on  the  low  side  since  the  annual  increase  for  each  of 

nese  years  is  calculnted  on  the  defici°ncv  of  Shafroth  projections  for  fiscal  year  1971  (14.9  percent).  The  court's  actual 
.exoerienc?  snowed  yearly  Kains-1968  71  of  13  percent,  11  percent,  20  percent,  and  19.2  percent  respectfully.  These 

average  out  to  aporoxi-nately  15.5  percent. 

2  Fiscal  year  1980  rirn|e:tions  based  on  250  percent  increase  in  5th  circuit  fiscal  year  19S0  70  and  199  percent  national 
increase  as  re  fleeted  by  table  2  A.O.  1970  report  (cross  appeals  and  multiple  parties  excluded). 

Thus,  for  example,  in  FY  3972  we  will  have  2.304  ca.ses  (see  Table  1).  If  the 
six  states  (see  map  i)age  12)  were  divided  8  and  3,  8  of  the  .Judges  would  end 
ui»  with  144  tilings  per  Judge  and  the  other  7  with  1G4  per  .Judge.'  This  is  in 


1  Upropnizlnp  fhp  soiiietlTiip  iinrpll.Tliillty  of  rasp  filinjrs  ppr  .indRPslnj)  thpsp  illusfrntive 
proipctions  fur  FY  lft7.'<  nnd  1074  nrp  iiioip  (liari  boriip  out  b.v  thp  rpPDmiiiPiKiafioiis  of  thp 
Suhoommittpp  on  JinliciMl  Statistics  of  tho  Poiirt  Adiniiiistratioii  roniniittpp  of  the  .TiulicioT 
Conforpnop  which  pftlipr  has  hppii  or  shortl.v  will  he  hroiifrht  to  tills  rommlttpp's  attention 
through  othpr  witnpssps.  .Sep  pagp  4  of  .Tiidjrp  I  >una\va.v's  rpport  of  March  19.  1971  and  thP 
tablp,  pasp  2  of  thp  .X.O.'s  Statistical  Study  ".Iiidirpsliip  Needs  in  thp  T^nitpd  Statps  Con't 
of  .AppeaTs''  Fphruary  1971  in  which  sever)  additional  judgeships  are  reconimendpd  for 
theFlfth  Circuit  hetwppn  now  and  FY  1975  : 
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rontrnst  to  the  iiurional  averase  of  FY  1!)70  of  lliO  cases  iier  .Tndffp."  And   in 
FY  1!*74;  with  2,G55  filings  the  division  would  be  10(3  and  189  cases  per  Judge. 

TABLE  2 


New 

judge 

stiips 

statist 

ically 

Present 

JUS 

titled 

number 

per  c 

:rcuit 

New  total 

3 

1 

4 

9 

5 

14 

9 

1 

10 

7 

1 

8 

15 

7 

22 

9 

1 

10 

8 

1 

9 

8 

0 

8 

13 

5 

18 

7 

1 

8 

23  111 


Nor  would  a  series  of  splits  within  the  Fifth  Circuit  he  of  any  real  help.  The 
problem  is  posed,  of  course,  because  of  the  East  and  West  anchor  states.  Florida 
an.d  Texas,  which  liave  53.7%  of  our  liusiness  i)lus  the  adjacent  states  of  Georgia 
and  Louisiana  making  up  another  30.4";/^.'  Based  on  FY  1970  ligures  combining 
Fl<irida  ( 443 »  with  its  3  Judges  and  Georgia  {'2f'>4)  with  its  '2  Judges  f'lr  a  total 
of  7(i7  ease  tilings  and  5  Judges  to  produce  a  caseload  of  14(»  would  help  n-me. 
On  the  other  end.  combining  Texas  (4!»l')  with  its  4  .Judges  and  Louisiana  (2ti4) 
with  its  2  Judges  for  a  total  of  756  asd  (i  Judges  would  momentarily  reduce  the 
caseload  only  slightly. 

TABLE  3.— ORIGIN  OF  FILINGS  BY  STATE 


State 

1967-68 

1968-69 

1959-70 

Percent 

increase,  fi"ical 

year  1970 

T-^xas                   --   - 

354 

412 
3S0 
194 
213 
123 
111 

492 
443 
264 
264 
i62 
114 

39 

Florida 

Georgia                                 -. 

._. 343 

215 

29 
23 

155 

60 

Al;ihama 

139 

17 

Mississippi 

82 

39 

NOTES 

Fiscal  year  1971  will  shortly  close.  We  are  positive  tfiat  the  ratios  run  the  saTie,  but  we  are  not  able  to  extrapolate  the 
figures  because  much  ot  the  data  source  was  destroyed  in  the  tire  in  our  cleik's  office  in  January  1971,  and  the  reconstejc- 
tion  by  other  means  is  arduous. 

As  the  detailed  charts  show,  on  8  different  statistical  projections  the  5th  ciicuit's  needs  average  8  and  run  from  a  low 
of  5  to  a  high  of  10  more  judgeships.  See  table  2,  p.  9. 

A  Circuit  split,  therefore,  within  the  states  of  the  Fifth  Circuit  will  offer  no 
help.  The  liusiness  is  siill  there.  It  takes  added  jrulgesbips  to  handle  m-  it  requires 
extraordinary  innovation  with  some,  but  not  as  many,  added  judgeships. 

Nor  is  it  going  to  i)e  any  help  to  the  Fifth  Circuir  or  its  Judges  to  rearrange 
the  Circuit  by  adding  one  or  more  states  of  the  Fifth  Circuit  to  one  or  nnu-e 
of  the  present  adjacent  Circuits — the  Fourth,  the  Sixth,  the  f^lighth.  or  the  Tenth. 

The  jiroblem  is  readily  seen  from  the  map  of  the  present  Circuit  lines: 


•■'The  origin  of  the  Fifth  Circuit  business  is  shown  by  the  filings  Iiy  states  for  the  last 
three  vears. 

2  See  Table  2,  Sheet  II-4  and  Table  3,  Sheet  11-13.  Report  of  the  Director,  Administra- 
tive Office  1070. 

Sinct-  the  Fifth  Circuit  figures  in  Table  1.  page  S  above  exclude  multiple  and  cross  appeals 
which  are  included  in  the  Administrative  Office  tables  cited,  the  120  figure  should  be 
reduced. 
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The  EIeved  Federal  Judicial  Circuiis 


AMENDED  TA3LE  3 
ORIGIN  OF  FILINGS  BY  STATE 


State 


Percent 

increase. 

Fiscal  year 

Fiscal 

year 

Fiscal 

year 

Fiscal  year 

1968 

1969 

1970 

1970  over  1968 

354 

412 

492 

39 

343 

390 

443 

29 

215 

194 

264 

23 

165 

213 

264 

70 

139 

128 

162 

17 

82 

HI 

114 

39 

Texas 

Florida 

Georgia 

Louisiana., 
Alabama  .. 
Mississippi. 


PROJECTIONS,  1971-75  ON  BASIS  OF  ANNUAL  INCREASE  OF  15.0  PERCENT 


State 


1971  1 


Fiscal  year— 
1972  1973 


1974 


1975 


Texas 

Florida 

Georgia 

Louisiana,. 
Alaoama... 
Mississippi. 


565 

650 

748 

860 

989 

510 

587 

674 

775 

891 

304 

350 

402 

463 

532 

304 

350 

402 

463 

532 

186 

214 

246 

284 

327 

131 

151 

174 

200 

230 

>  Actual  figures  unavailable  due  to  fire  in  clerk's  office  January  1971. 

For  exan)ii>le,  if  Georgia  were  added  to  the  IVmrth  Circuit  this  would  bring  264 
more  cases  to  the  1.1U(>  tiled  in  FY  1!>70  in  the  T'ourth  Circuit  of  seven  Judges. 
The  i-esiilt  would  be  a  ca.seload  of  l.ls.  With  l>ut  two  active  Jiulges  in  CJeorgia, 
they  would  jret  no  help  from  the  Fourth  Circuit's  redi.strihution  of  its  loud  and, 
conversely,  the  Fourth  Circuit  would  statisticall.v  get  n(»  heli>  from  the  (Jeor.gia 
Judges.  It  gets  no  better  if  one  thinks  of  luiui><ng  (;e(jr.gia  (2(>4)  and  Florida 
(44;ij  with  it.s  three  Judges  into  the  Fourth  Circuit  (l,ltj(>).  With  a  n'.sult  of  I'lO 
there  would  1k>  no  gain  cither  way  ex<-ei>t,  of  course,  the  Fourth  Circ-uit  would 
tlieii  l)e<-onu'  a  Court  of  12  Judges  iuid  much  added  territory. 

On  the  same  anaiy.sis  adding  (Jeorgia  ( 2(>4  i  to  the  Sixth  Circuit  (1*11  »  would 
iiriiig  that  Courts  load  to  l.lTo.  'lliere  w<»ul<i  U-  but  a  very  .slight  gain  for  the 
Georgia  Judge-s  which  would  soon  be  wiped  out  as  busines.><  increases.  The  same 


19.2 

142 

8.2 

153 

7.6 

165 

7.0 

171 

6.6 

189 

57.9 

394 
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would  be  true  if  Mississippd  and  Alabama  with  their  276  cases  were  added  to  the 
Sixth. 

To  tie  Texas  (492)  and  Louisiana  (264)  onto  the  Eighth  Circuit  (589)  would 
give  slight,  temporary  relief.  And  the  slight  gain  would  be  even  less  In  tying  Texas 
(492)  and  Louisiana  (264)  onto  the  Tenth  Circuit  (743). 

Thus  on  the  figures  of  a  year  ago  (FT  1970)  there  would  be  no  gain  in  the 
most  probable  of  intra-Circuit  splits  and  only  slight  if  any  gains  by  partial  ad- 
hesions to  existing  adjacent  Circuits. 

But  that  is  not  all.  For  on  the  projections  (see  Table  1)  there  Is  a  marked 
increase  each  year  over  the  preceding  year  in  percentage  and  the  resulting  case 
filing  per  fifteen  active  judgeships : 

TABLE  4 

Annual 
percentage  Caseload 

increase  per  judge 

Fiscal  year: 

1971. 

1972 

1973 

1974 

1975 

Cumulative,  1975  over  1970 

These  caseload  increases  from  153  next  year  (FY  1972)  to  189  in  FY  1975 
wipe  out  any  possible  gains  by  conceivable  practical  adhesions. 

Most  important,  this  analysis  shows  that  drawing  Circuit  lines  is  not  a  solu- 
tion at  all.  No  matter  how  dravpn,  no  matter  how  we  are  paired  or  aggregated, 
no  matter  what  adhesions  are  made  to  existing  or  newly  created  Circuits,  the 
judicial  business  in  the  states  now  comprising  the  Fifth  Circuit  is  and  will  be 
such  that  the  existing  judgepower  cannot  possibly  handle  it.  "We  must  therefore 
find  .some  other  solutions. 

WHERE   IS   THE   MAGIC   IN   THE   NUMBER   9? 

One  quick  simple  solution  is,  of  course,  to  forecast  the  growth  in  judicial  busi- 
ness against  the  estimated  acceptable  output  per  judgeship  and  then  aggregate 
contiguous  states  to  form  a  Court  having  not  more  than  9  Judges.  This  would  be 
on  the  assumption  that  there  is  a  validity  to  the  oft  repeated  statement  that  a 
Court  of  more  than  9  Judges  cannot  work  eflieiently. 

Among  my  own  colleagues  on  the  Fifth  Circuit  there  are  some  that  feel  this 
way.  Despite  the  added  problems  from  size,  experience  of  the  Fifth  Circuit 
demonstrates  that  we  are  and  have  been  a  Court  of  remarkable  productivity.  "We 
are  now  oflBcially  a  Court  of  fifteen  active  Judges,  but  we  have  long  been  a 
Court  exceeding  9  judgeships.  Beginning  with  the  very  capable  leadership  of  our 
then  Chief  Judge  Elbert  P.  Tuttle  we  followed  the  practice  of  using  visiting 
Judges — both  District  and  out-of-Circuit  Judges  plus  our  own  energetic  Senior 
Circuit  Judges.  This  produced  a  Court  of  equivalent  judgeships  as  follows: 

TABLE  5 

Total  Available    Judge,  weeks 

court    active  5th  cir-      from  visiting  Equivalent 

weeks        cuit  judges  Judges  judgeships 

Fiscal  year: 

1965 

1966 

1967 

1968 

1969 

If  there  ever  was  a  case  in  which  the  pudding's  proof  is  in  the  eating,  then  our 
output  demonstrates  that  we  did  make  it  work  and  work  effectively.  Later  I 
di.scuss  this  further  in  connection  with  the  development  of  output  standards  of 
productivity  by  new  procedures  and  innovations.  It  is  sufficient  here  to  say 
that  in  every  year  since  1966  the  output  has  exceeded  the  total  input  for  the 


30 

7 

25 

10 

39 

9 

33 

13 

45 

12 

33 

16 

48 

13 

35 

17 

46 

12 

50 

19 

395 
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previous  year,  and  in  the  sliort  course  of  tlie  last  three  years  active  Judges  have 
increased  their  output  by  38%  and  the  Court  as  a  whole  increased  by  32%  in 
a  year  and  a  half,  and  for  the  past  year  over  the  previous  one  by  25%. 

Of  course,  I  do  not  minimize  the  problems,  including  the  burden  that  rests  upon 
each  of  the  Judges  not  only  in  case  participation  and  opinion-writing  but  in 
keeping  abreast  of  the  flood  of  opinions  that  the  Court  is  handing  down  (over 
1,600  this  year).  All  would  like  a  Court  of  9  as  an  ideal  size.  But  the  simple 
fact  is  that  for  the  federal  system  this  is  a  goal  that  can  hardly  be  attained.  And 
if  it  is  attained  there  will  be  such  a  proliferation  of  Circuits  that  an  even  more 
impossible  burden  will  be  placed  upon  the  Supreme  Court  of  the  United  States 
in  its  very  important  role  of  "policing"  the  case.s  of  great  importance  coming 
from  the  Circuits. 

■More  important,  even  in  using  the  1970  revised  Shafroth  projections  (which 
are  already  on  the  low  side),  it  is  certain  that  by  FY  1975  at  least  5  of  the 
Circuits  will  require  judgeships  in  excess  of  9.  I  attach  Appendix  1.  This  schedule 
measures  output  in  terms  of  average  caseload  per  judgeship  which  at  the  time 
the  table  was  prepared  (1970)  was  approximately  96.  On  that  basis  a  nine-man 
Court  would  handle  864  cases.  The  projections  for  added  Judges  needed  in  FY 
1972  over  1970  is  shown  in  column  (e ) .  For  FY  1975  the  projections  are  in  columns 
(f)  through  (j).  As  shown  in  column  (j)  there  will  then  be  five  Circuits  re- 
quiring more  than  9  Judges  :  Second,  Fourth,  Fifth,  Seventh,  Ninth. 

While  the  total  new  judgeships  forecast  in  the  statistical  study  by  the  Con- 
ference Committee  is  23,  rather  than  42  as  in  my  table  for  FY  1975,  it  is  interest- 
ing to  see  that  this  much  more  elaborate  analysis  on  variable  factors  covers 
several  of  the  same  Circuits  (see  Table  2)  : 

Table  6. — Required  total  judgeships,  1975 
Circuit  : 

Second 14 

Third 10 

Fifth 22 

Sixth 10 

Ninth 18 

Total 74 

With  74  judgeships  needed  for  these  5  Courts,  this  means  that  restructuring 
down  to  9  judgeships  per  Court  would  call  for  at  least  8  new  Circuits  to  bring  the 
total  up  to  14.  With  13,801  cases  predicted  for  FY  1975  for  all  Circuits  in  Shafroth 
(1970  Rev.) ,  and  the  FY  1980  projection  for  all  Circuits  of  34,881  eases  (see  Table 
1),  this  means  that  unless  there  is  a  radical  revision  In  the  role  of  the  Courts  of 
Appeals  within  the  short  five-year  period  from  1975-80  the  120  recommended 
judgeships  will  have  to  increase  to  320.  Applying  the  ideal  goal  of  a  nine-man 
Court  we  would  have  35  Circuits.  The  prospect  of  35  Courts  of  Appeals  in  terms 
of  the  capacity  of  the  Supreme  Court  effectively  to  give  consistency  to  the  body 
of  controlling  federal  law  is  staggering.  Worse,  the  staggering  burden  is  aug- 
mented by  the  fact  that  the  great  majority  of  such  new  Courts  would  be  Federal 
Courts  of  Appeals  for  a  single  state  with  all  of  the  parochialism  that  would 
bring.  The  federalizing  infiuenee,  so  essential  to  the  political  and  social  struc- 
ture of  the  United  States,  would  be  severely  undermined. 

Of  course,  I  am  not  arguing  here  that  Courts  should  expand  to  the  sizes  indi- 
cated even  in  1975  by  Apendix  1  and  the  statistical  studies  of  the  Administrative 
Office  (see  Table  2).  We  will  reach  a  working  limit.  Rather  the  importance  of 
this  is  to  demonstrate  again  that  it  is  the  judicial  business  flowing  into  the 
judicial  system  which  determines  the  need,  not  the  geographical  or  the  momen- 
tary arrangement  of  those  judgeships  in  one  or  the  other  Circuit. 

It  is  positive  proof  that  those  who  are  charged  with  the  responsibility  of 
recommending  Circuit  lines  must  not  approach  it  on  any  supposed  idyllic  nine- 
man  Court.  That  means,  therefore  in  the  most  direct  way,  this  Commission  ought 
to  try  to  ascertain  what  is  the  maximum  size  of  a  Court  of  Appeals  that  is  man- 
ageable. It  has  a  rich  reservoir  of  material  in  the  Ninth  Circuit  and  the  Fifth 
Circuit  on  which  to  make  objective  judgments.  And  once  the  effective  use  of 
visiting  Judges,  as  employed  in  the  Second  Circuit,  is  analyzed  in  terms  of  the 
real  total  judgepower  of  such  Court  for  a  given  year,  further  helpful  data  will 
result.  Perhaps  more  important,  this  quest  for  the  magic  nine  compels  us  to 
recognize  that  we  must  stop,  look  and  listen  to  determine  how  long  we  can  go  on 
with  the  Courts  of  Appeals  having  their  present  role. 
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THE   ORIGIN    OF   THE   BUSINESS 

Up  to  now — including  the  very  penetrating  Statistical  Study  made  by  the  Con- 
ference Committee  on  Judicial  Statistics  (see  Table  2  above)— projections  for 
judgeship  needs  for  Court  of  Appeals  are  always  in  terms  of  the  business  of  those 
Courts.  Every  projection  is  based  upon  the  input.  Never  has  there  been  any  in- 
quirv  in  terms  of  the  real  source  of  the  input— the  District  Courts  from  which 
the  great  bulk  of  appeals  come.  As  the  1970  Report  of  the  Director  pointed  out 
"the  1970  increase  in  case  filings  [in  the  District  Courts]  was  the  steepest  case- 
load jump  for  any  year  of  the  last  decade.  A  total  of  127,280  civil  and  criminal 
actions  were  commenced,  13%  more  than  fiscal  year  1969."  With  continuing  in- 
crease in  population  and  general  business,  the  Fifth  Circuit  has  to  reckon  with 
the  fact  that  its  six  states,  comprising  12%  of  the  states,  in  FY  1970  produced 
19,536  of  the  civil  cases  filed  or  22%  out  of  the  Nation's  total  of  87.321  and  10,212 
criminal  cases  or  26%  out  of  the  Nation's  total  of  39,959  (see  Table  C  1  and  D  1, 
A.O.  Rep.).  The  growth  in  judicial  business  within  the  states  of  the  Fifth  Circuit 
is  reflected  by  the  recent  addition  of  16  district  judgeships  under  the  Omnibus 
Judgeship  Bill. 

Undoubtedly  the  Commission  would — and  under  the  structure  of  the  Bill  as 
presently  drafted  could — investigate  and  analyze  carefully  this  origin  of  business 
factor.  But  once  again,  any  such  study  and  the  projections  which  are  bound  to 
come  from  it — especially  in  the  light  of  current  experience  in  the  disproportion- 
ate increase  in  the  number  of  appeals — brings  the  Commission  back  again  to  the 
basic  question  of  the  role  which  should  be  committed  to  the  Federal  intermediate 
court  of  appeals.  That  could  manifest  itself  in  many  ways,  two  of  which  are 
discus.sed  in  greater  detail — (i)  reducing  federal  jurisdiction  in  certain  areas 
(ii)  abandoning  appeal  as  a  matter  of  right  with  discretionary  certiorari-type  re- 
view in  a  significant  number  and  type  of  cases. 

DISPROPORTIONATE    INCREASE    IN    APPEALS    TO    TRIALS 

One  of  the  significant  factors  bearing  directly  upon  the  exponential  increase  in 
caseload.s  of  the  Court.s  of  Api>eals  is  the  disproportionate  increase  in  the  num- 
ber of  appeals  over  the  increase  in  the  number  of  trials,  both  civil  and  criminal, 
in  the  District  Courts. 

This  was  analyzed  in  the  Shafroth  (1970  Rev.  Report),  and  for  the  Fifth  Cir- 
cuit is  shown  on  Appendix  2  attached.  As  reflected,  in  FY  1961-1969  civil  trials 
increased  94.7%  but  at  the  same  time  civil  appeals  increased  157.1%.  More  start- 
ling, however,  is  that  of  criminal  cases.  Somewhat  surprisingly,  criminal  trials 
increased  but  48.1%,  but  criminal  appeals  jumi>ed  an  amazing  210.6%,  and 
against  an  api>eal  in  approximately  1  out  of  every  6  criminal  cases  in  FY  1961, 
in  FY  1968  and  1969  every  third  case  was  api^ealed.  Undoubtedly  much  of  this  is 
due  to  the  Criminal  Justice  Act  which,  with  its  essential  and  commendable  objec- 
tive of  affording  counsel  to  all  defendants,  encourages  appeals  some  of  whicli 
have  little  merit.  But  there  is  no  indication  that  this  will  subside  and  from  the 
standpoint  of  the  professional  interest  of  court-appointed  counsel,  it  is  increas- 
ingly evident  that  the  appeals  are  taken  to  eliminate  the  possibility  that  in  a 
post-conviction  remedy  the  defendant  would  accuse  his  counsel  of  inadequate 
representation  for  failure  to  take  the  appeal.  Of  course,  this  tendency,  already 
quite  evident  in  post-conviction  cases,  will  likewise  increase  now  that  under 
Amendments  to  the  Criminal  Justice  Act  court-appointed  counsel  in  both  the 
Trial  and  Appellate  Court  on  a  selective  l)asis  can  be  given  limited  compensation. 

Once  again  this  brings  the  focus  back  to  whether  a  system  can  be  tolerated 
which  continually  increases  the  percentage  of  appeals  over  trials. 

REDUCTIONS  OF  CASHLOAD  STATUTORY  CHANGES 

If  the  Commission  were  statutorily  charged  with  the  duty  of  analyzing  the 
role  of  the  intermediate  federal  appellate  courts  in  the  light  of  factors  including 
those  I  have  discussed,  it  is  inescapable  that  it  would  be  faced  with  the  necessity 
of  determining  what  sort  of  statutory  changes  could  and  ought  to  be  made.  This 
would  take  two  main  forms.  The  flrst  is  the  reduction  in  federal  jurisdiction  in 
terms  of  the  District  Courts.  Perhaps  most  significant  as  current  illustrations  of 
that  approach  on  diversity  jurisdiction  and  two  American  Law  Institute  sug- 
gestions which  commend  themselves,  (a)  denying  a  citizen  of  tiie  state  in  which 
the  District  Court  is  held  the  right  to  invoke  diversity  jurisdiction  in  that  dis- 
trict, and  (b)  treating  a  foreign  corporation  with  a  permanent  establishment  in 
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a  state  the  snme  as  a  local  citizen,  thus  denying  it  the  right  to  invoke  diversity- 
jurisdiction,  either  originally  or  on  removal. 

Certainly  this  explosive  grow'th  in  federal  court  litigation  calls  for  a  critical 
examination  of  the  place  for  diversity  jurisdiction  and  the  limitations  to  be  placed 
on  it5  exercise.  There  are  undoubtedly  a  number  of  other  areas  representing  a 
substantial  portion  of  a  District  Court's  docket  which  should  be  scrutinized 
carefully.  One  must  recognize,  of  coui-se.  that  against  the  hoi)e  that  some  juris- 
diction would  be  reduced,  it  is  a  certainty  with  the  continuing  enactment  of  more 
and  more  federal  regulatory  legislation  that  the  federal  question  jurisdiction 
inescapably  will  increase  markedly. 

The  other  principal  form  of  statutory  change  would  be  with  resi)ect  to  the 
jurisdiction  and  function  of  the  Court  of  Appeals.  Now  except  for  a  rare  bank- 
ruptcy case,  a  criminal  case  which  the  Court  under  stringent  standards  declares 
to  be  frivolous,  and  habeas  cases  in  which  certificate  of  probable  cause  is  denied, 
the  statutory  structure  of  the  United  States  Courts  of  Appeals  is  to  afford  an 
appeal  as  a  matter  of  right  in  every  ease.  That  policy  must  be  seriously  ques- 
tioned now  in  the  fact  of  the  projections  for  FY  1975  and  1980.  Probably  the 
most  useful  thing  would  be  to  establish  a  discretionary  review  of  a  certiorari- 
type  in  significant  types  of  cases.  This  may  take  many  different  forms.  The 
diversity  cases  once  again  afford  a  ready  example.  To  the  diversity  cases  should 
aLso  be  added  post-conviction  cases  under  habeas  corpus  or  §  2255  or  the  like. 
Others  might  include  review  of  social  security  cases — almost  invai-iably  present- 
ing nothing  but  a  factual  controversy  which  has  ali-eady  been  through  a  review 
by  the  District  Court.  Much  the  same  could  be  said  about  cases  from  the  Na- 
tional Labor  Relations  Board,  esi)ecially  that  great  bulk  of  them  presenting 
nothing  but  a  factual  controversy  with  no  significant  legal  principles  presented. 

No  Commission  can  realistically  draw  Circuit  lines  against  the  prospect  of  FY 
1975-1980  caseloads  without  seriously  questioning  whether  any  such  system  can 
be  tolerated,  or  for  that  matter  even  survive.  Unless  another  tier  of  an  inter- 
mediate apijellate  court  is  to  be  created,  serious  concern  must  be  given  to  those 
areas  in  which  the  work  of  the  Court  of  Appeals  would  be  reduced  by  restricting 
its  role  in  a  number  of  significant  areas  or  types  of  cases.  Any  such  ultimate 
decision  would  be  fraught  with  a  good  deal  of  controversy.  The  Commission, 
composed  of  distinguished  people  from  all  walks  of  life,  with  its  wide  resources 
and  inquiry  from  all  elements  of  the  community,  including  the  organized  Bar 
and  individual  or  groups  of  lawyers  with  partisan  views,  could  undoubtedly 
come  forward  with  well-founded  conclusions  and  recommendations  which  would 
be  of  great  assistance  to  the  Congress  in  the  process  of  enacting  some  or  all  of 
the  recommended  legislative  changes. 

WHAT  SHOULD  APPELLATE  JUDGES  DO? 

WHAT  CAN  APPELLATE  JUDGES  DO? 
WHAT  SHOULD  A  COUBT  OF  APPEALS  DO? 

Finally,  in  drawing  Circuit  line.s,  there  has  to  be  some  sort  of  qualitative 
standard  bv  which  the  Commission  determines  just  what  reasonably  can  be 
expected  of  a  single  Circuit  Court.  Inevitably  this  means  examining  into  what 
Judges  can  and  ought  to  do.  Of  course,  this  involves  many  subjective  factors 
which  are  beyond  measure  and  would  be  fruitless  to  examine.  But  there  is 
sufficient  exi)erience  now  in  a  number  of  Appellate  Courts,  state  and  federal, 
by  which  the  size  and  location  and  the  geographical  area  of  a  proposed  Circuit 
would  be  determined  in  a  significant  degree  by  the  extent  to  which  the  use 
of  new  and  unusual  procedures  would  significantly  increase  output.  These 
present  matters  can  be  measured  on  an  objective  basis.  They  also  bear  directly 
on  the  underlying  question  of  the  basic  role  or  mission  of  the  api>ellate  court 
or,  perhaps  more  accurately,  just  what  kind  and  character  of  an  api^eal  can  we 
now  tolerate  for  just  the  10  years  (to  1980)  ahead  in  the  face  of  this  explosive 
expansion.  First,  to  pinpoint  one  or  two  things.  Is  an  appeal  of  right  too  much 
of  an  ideal?  Where  do  we  cut  it  off?  How  is  it  cut  off?  By  express  exclusion  from 
appellate  juris<lietion?  Or  by  a  discretionary  review?  If  appealable,  is  it  either 
necessary,  wi.se  or  desirable  to  structure  It  on  the  supposition  that  oral  argument 
is  available  in  very  case?  To  what  extent  should  oral  argument  hearings  be 
reduced  or  eliminated?  What  safeguards  are  necessary  to  assure  serious  review 
of  appeals  authorized  by  statute  if  handled  .summarily  without  oral  argument? 
To  what  extent  can  Courts  improve  productive  output  by  the  use  of  standing 
panels?  What  safeguards  are  needed?  How  much  rotation  of  panels  and 
constituent  Judges  is  necessary  or  desirable? 
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It  seems  to  me  that  unless  the  Commission  is  simply  going  to  confine  itself  to 
demographic  data  and  that  coming  from  the  source  of  business  (the  District 
Courts),  it  cannot  possibly  set  up  a  reasonably  ideal  Circuit  geographic  struc- 
ture without  it  having  some  notion  of  what  Judges  can  and  ought  to  be  able 
to  do.  Surely  the  inquiry  leading  to  Circuit  lines  ought  to  start  on  the  assumption 
that  much  has  to  change.  And  certainly  it  has  to  change  in  the  appellate  system. 

OUTPUT  CAPACITY  BEQUIEES  ASSESSMENT  OF  NEW  METHODS 

Our  own  experience  in  the  Fifth  Circuit  has  made  us  conscious  of  how  important 
methods  are.  Had  we  not  adopted  new  and  untried  practices,  we  would  have 
long  ago  collapsed,  and  instead  of  a  Court  that  is  virtually  up-to-date,  we  would 
have  had  a  backlog  of  scandalous  proportions.  But  as  our  new  practices  pose 
many  of  tie  queries  briefly  listed  above,  there  is  certanly  a  place  for  a  study 
in  depth  by  the  Commission  on  the  extent  to  which  these  and  other  practices 
are  significant  in  affecting  the  productive  output  and  are  worthy  of  nationwide 
use  or  adaption. 

Our  own  experience  in  the  Fifth  Circuit  shows  why  this  is  vital.  Our  case 
filings  started  to  climb  from  876  in  1962  to  1,347  in  1967  (see  Appendix  3  at- 
tached). One  of  our  principal  weapons  in  keeping  abreast  of  this  increase  was 
the  use  of  visiting  Judges  and  an  increase  in  the  number  of  courtweeks  shown 
below : 


TABLE  7 

1965-66 

1966-67 

1967-68 

1968-69 

1969-70 

1970-71 

Visiting  judges 

Courtweeks _. 

33 
38 

21 
45 

27 
48 

41 
46 

1 
38 

11 
43 

In  the  fall  of  1968  with  the  prospect  (later  made  good)  of  1,489  filings  that  year, 
we  recognized  that  we  could  not  possibly  keep  abreast  of  this  inflow  unless  we 
found  si.me  new  ways.  We  knew  we  could  not  get  enough  visiting  Judges.  For 
that  input  (after  proved  reductions  for  cases  terminated  without  significant 
judicial  activity)  we  would  have  required  64  courtweeks.  With  but  12  active 
Judges  this  would  have  required  (after  full  use  of  the  three  Senior  Judges) 
(K)  visiting  Judges.  We  know  we  could  not  possibly  obtain  this  number,  and  our 
experience  ■5\-ith  the  use  of  45  (in  196(>-67)  proved  that  it  was  impossible  to 
effectively  assimilate  that  many  visiting  Judges.  This  led  us  to  adopt  the  Fifth 
Circuit  screening  procedure.  This  is  explained  fully  in  Ishell  Enterprises,  Inc.  vs. 
Citizens  Casualty  Company  of  New  York,  5  Cir.,  1970,  431  F.2d  409,  Part  I, 
and  the  cited  Euth  and  Murphy  earlier  opinions.  By  an  elaborate,  but  still 
very  simple  system,  we  set  up  a  program  under  which  every  case  was  judicially 
screened  by  Judges,  not  Law  Clerks.  The  Court  was  divided  into  standing  panels 
with  cases  assigned  in  strict  routine  rotation  by  the  Clerk  to  the  initiating 
Judges  on  each  panel.  We  established  three  principal  classes  of  cases.  Class  II 
being  a  Summary  Calendar  case  disposed  of  without  oral  argument.  For  that 
classification  we  had  a  double  unanimity  rule  requiring  unanimity  by  the  stand- 
ing panel  on  classification  and  also  on  the  final  opinion.  Those  cases  for  oral 
argument  were  Class  III  (limited  to  15  minutes)  and  Class  IV  (full  30  minutes). 
The  success  of  this  is  little  short  of  miraculous.  Beginning  in  December  of  1968 
and  down  through  the  first  9  months  of  FY  1971,  out  of  a  total  of  2,958  cases 
screened,  1,131  were  disposed  of  as  Summary  II's  without  oral  argument.  That 
this  covers  the  whole  gamet  of  the  docket  is  shown  on  Appendix  4  which  breaks 
the  figures  and  percentages  down  annually  in  the  three  categories  of  (1) 
habeas — §  2255,  (b)  direct  criminal  appeals  and  (3)  civil  appeals. 

TABLE  8.-TYPE  OF  CASE,  NUMBER  AND  PERCENTAGE  OF  SUMMARY  II  CASES 

Fiscal  Year  1971 
Fiscal  Year  1969  Fiscal  Year  1970  (9  months)  Overall 


Number 

Percent 

Number 

Percent 

Number 

Percent 

Number 

Percent 

Habeas  and  2255 

56 

58 

104 

25.7 
26.8 
47.5 

141 

131 

180 

31.2 
29.0 
39.8 

163 

130 
168 

35.3 
28.2 
36.5 

360 
319 
452 

31.8 

Direct  criminal 

28.2 

Civil 

40.0 

Total  of  summary  II... 

218  . 

452  . 

461  - 

1.131  .. 

399 

98 

RECAP 


Number,         Total  cases 
summary  II  screened 


218 

667 

452 

1, 

,187 

461 

1, 

,104 

Fiscal  Year: 

1969 

1970 

1971  (9  months) 

Total - - 1,131  2,958 

Several  things  are  noteworthy.  First,  the  number  of  Summary  II's  steadily 
inc-rease  as  we  gain  confidence  and  exi)erience.  In  the  first  six  months  they  ran 
32.7%  and  at  the  end  of  nine  months  in  FY  1971  they  were  running  41.8%. 
The  current  weekly  report  shows  that  from  January  1,  1971  to  .Tune  15,  1971, 
the  overall  percentage  of  Summary  II's  is  49.5%.  Even  more  remarkalile  is 
the  output  by  particular  types  of  cases  of  great  public  importance.  Our  docket 
Is  made  up  of  the  four  principal  types  of  cases  : 

TABLE  9 

Percent 

Habeas - - 15.8 

J  2255. - 5.7 

Subtotal - - 21.5 

Direct  criminal 22.2 

Subtotal -- --- 43.7 

Civil... 56.3 

Total - 100.0 

Criminal  cases,  either  direct  appeal  or  post-conviction,  comprise  43.7%  of  our 
docket.  More  significant,  45.4%  of  all  direct  criminal  appeals,  81.7%  of  §  2255 
and  G6.9%  of  habeas  appeals  go  off  as  Summary  II's.  This  does  not  mean  they  are 
treated  as  frivolous  or  as  light  or  flimsy  cases.  All  are  disposed  of  with  an  opinion 
and  many  are  signed  opinions  of  some  complexity.  But  this  illustrates  what 
innovation  can  do.  In  an  area  now  a  matter  of  great  concern  in  the  public's 
demand  for  more  and  earlier  finality  in  criminal  cases,  the  use  of  this  procedure 
eliminates  all  of  the  delay  since  a  case  goes  to  the  panel  immediately  after 
the  last  brief  is  filed  and  it  is  not  at  all  uncommon  for  an  opinion  affirming  a 
conviction  to  be  out  within  30  days.  This  has  markedly  reduced  the  median 
time  from  the  filing  of  the  record  to  its  ultimate  disposition. 

But  what  this  system  has  enabled  the  Court  to  do  covering  the  whole  range  of 
its  docket  is  even  more  spectacular.  In  the  first  18  months  a  case-by-case  analysis 
proved  that  it  increased  the  Court's  output  32%.  And  in  the  present,  single 
year  of  FY  1971  (the  last  month  being  projected)  against  an  increase  of  18% 
In  appeals  filed  over  FY  1970  the  number  of  opinions  has  increased  25%  and 
the  closed  cases  15%.  This  has  been  brought  about  in  no  small  degree  by  the  fact 
that  in  that  year  the  number  of  Summary  II's  increased  by  48%.  The  ca.ses  con- 
sidered and  determined  by  both  regular  and  summary  calendar  increased  29% 
(.see  Appendix  5).  Another  analysis  of  the  output  of  each  active  Judge  over  the 
last  three  years  shows  to  a  certainty  that  by  the  use  of  these  new  methods 
each  active  Judge  has  increased  his  output  by  38%. 

THE  FTFTH   CIRCUIT  INNOVATES   AGAIN    RULE   21 

As  though  screening  were  not  enough,  experience  of  about  two  years  with 
the  system  revealed  that  in  this  great  volume  of  appeals — many  of  which  were 
on  the  oral  argument  calendar  as  Ill's  and  TV's — judicial  consideration  of  them 
by  the  i>anel,  either  on  the  summary  or  regular  calendar,  demonstrated  that 
no  good  would  be  served  by  an  opinion.  Consequently,  on  August  14,  1970,  the 
Court  adopted  what  it  calls  Rule  21  which  permits  a  simple  order  of  affirmance 
for  civil  and  criminal  cases  (not  reversal)  and  enforcement  in  an  administrative 
agency  case.  This  rule,  in  its  operation  and  the  necessity  for  it,  is  detailed  in 
NLRB  vs.  Amalgamated  Clothing  Workers  of  America,  5  Cir.,  1970,  430  F.  2d 
966. 

Of  course,  such  a  device  must  be,  and  is,  carefully  used.  Scattered  as  we  are 
geographically,  it  works  well  for  us.  At  least  in  effect  it  closely  parallels  the 
practice  frequently  used  in  the  Second  Circuit  of  dismissal  from  the  Bench. 


43-476   O  -  75  -  27 
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In  reaching  our  output  of  1,600  opinions  this  has  been  significant  since  Rule  21 
opinions  for  the  first  nine  months  of  FY  1971  comprised  23%  of  the  per  cunams. 
An  appellate  Court's  work  is  principally  that  of  deciding  cases  by  delivering 
opinions.  The  current  year  will  see  almost  1,600  opinions  published.  Of  these 
886  (55%)  are  curiams  (see  Appendix  6).  In  terms  of  outirat  since  1^7  the 
Fifth  Circuit  has  disposed  of  more  eases  in  the  current  year  than  were  hied 
in  the  previous  year  (see  Appendix  7).  All  the  while  there  has  been  a  dispro- 
portionate increase  in  the  so-called  carryover  of  cases  in  the  course  of  getting 
ready  for  calendaring  (376  over  1967  in  contrast  to  case  filing  increase  of  1,0- 1 )  ■ 


THE    fifth's     newest    EXPERIMENT 
STANDING    PANELS 


Not  content  with  these  spectacular  results  the  Fifth  Circuit  has  again  entered 
on  an  even  more  unique  experiment.  Faced  with  the  certain  projections  of  work 
which  exceeded  the  capacity  of  15  active  Judges  and  the  determination  not 
to  increase  beyond  15  judgeships,  the  Court  recognized  that  it  was  faced  witn 
a  real  crisis.  It  proposed  to  the  Chief  Justice  and  to  the  Judicial  Center  what 
it  has  called  the  Crisis  Project.  This  we  are  hopeful  will  be  supported  by  the 
appropriate  agencies.  To  increase  output  in  the  interim  the  Court  has  just 
adopted  a  new  procedure  on  an  experimental  basis  (up  through  December  31, 
1971)  by  which  all  judicial  matters  are  assigned  in  strict  rotation  to  five  stand- 
ing panels  with  that  panel  having  complete  responsibility  from  the  beginning 
to  the  end  of  that  case.  The  panel  will  determine  whether  it  is  to  be  disposed 
of  as  a  Summary  II  without  oral  argument,  and  if  argument  is  needed  that  panel 
will  hear  the  case  at  the  time  and  place  fixed  by  the  panel.  Under  this  system 
we  anticipate  that  in  contrast  to  the  current  figure  of  nearly  50%  Summary  II  s, 
dispositions  without  oral  argument  will  run  as  high  as  75%  of  the  entire  docket. 
\lthough  this  will  call  in  FY  1972  for  a  substantial  increase  in  the  personal 
productive  output  of  each  Judge,  we  think  we  will  be  able  to  do  it  if  we  get  the 
supporting  staff  help  we  need.  We  are  hopeful  that  we  will  be,  as  we  now  are, 
substantiallv  current  with  no  real  backlog.  Bach  year  thereafter  poses  new 
burdens,  but  we  are  hoping  that  it  will  work  through  FY  1973-74.  For  those  who 
deplore  this  high  percentage  of  Summary  II  decisions  without  oral  argument, 
the  answer  is  a  simple  one.  Were  we  not  to  use  the  methods  we  have  employed 
and  the  new  ones  being  initiated  we  would  be  in  an  absolute  state  of  chaos  with 
scandalous  cumulative  backlogs.  This  is  because  in  order  to  dispose  of  all  of 
these  cases  on  oral  argument,  we  would  have  to  have  a  startling  number  of 
court-weeks  way  bevond  the  capacity  of  our  own  Judges  which  in  turn  would 
require  an  impossible  number  of  visiting  Judges.  This  is  illustrated  by  the 
following  on  the  assumption  of  30  visiting  Judges  with  the  annual  and  cumula- 
tive backlog  resulting. 

TABLE  10 


Fiscal  year — 


1972  1973  1974  1975 


Cases  for  judicial  disposition - 1.764  1.904  2,043  2,234 

Backlog  from  preceding  year... - --- 20^ ^U /»u i^ 

Total  cases  for  oral  argument 1,784  2,184  2,823  3,674 

Coart  weeks  required  (20  per  week)....-.-        »*  '"^  ^^f.  '2: 

Court  weeks  serviced  by  active  5th  circuit  ludges 60  bu  w  ou 

Total  visiting  judges  required-.-  .:v,-\" 78n  78ri  1440  2  280 

Backlog  (assuming  30  visiting  judges  available)-.- - 280  /su  i,tw  i.  "u 


Note-  These  impossibilities  highlight  why  our  success  for  fiscal  year  1971  is  due  to  our  new  procedures  Without  screen- 
g  and  on  orll  Sent  only,  on  the  same  basis  as  this  table,  we  would  have  required  76  court  weeks  with  48  visiting 


ing 

judges,  an  impossible  attainment 


This  material  is  put  forward  not  to  show  that  we  do  better  than  anyone  else 
or  that  others  could  or  should  adopt  our  systems.  Every  Circuit,  whether  on 
present  or  future  alignments,  will  have  unique  problems.  I  offer  it  in  this  detail 
to  demonstrate  that  there  is  a  tremendous,  untapped  capacity  for  output  that 
Judges  and  Courts  are  not  aware  of  until  they  experiment.  It  is  of  importance 
here  because  the  Commission  cannot  really  determine  how  many  Judges  and 
therefore  how  many  Circuits  are  needed  until  It  first  ascertains  what  it  is  Judges 
or  groups  of  Judges  in  a  collective  Court  can  do. 
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That  my  concern  upon  goals  and  methods  is  not  simply  the  parochial  view 
of  a  single  Chief  Judge  from  a  single  Circuit  is  proved  by  the  comprehensive 
program  set  up  by  the  American  Bar  Foundation  for  an  in-depth  analysis  of 
the  appellate  process.  This  is  done  under  the  guidance  of  the  Appellate  Judges 
Conference  of  the  Section  of  Judicial  Administration  by  a  Committee  of  vphlch 
Judge  James  D.  Hopkins  of  the  New  York  Supreme  Court  is  chairman  and 
Professor  Prentis  Marshall  is  the  project  director.  Operating  in  probably  parallel 
concern  is  the  Commission  on  Judicial  Administration  of  which  Judge  Carl 
McGowan  of  the  D.C.  Circuit  is  chairman  operating  under  the  supervision  of 
Ihe  American  Bar  Association  with  a  Ford  Foundation  grant  (see  39  Law  Week 
2690). 

CONCLUSION 

I  end  as  I  began :  I  am  wholeheartedly  in  favor  of  the  establishment  of  this 
Commission.  I  agree  also  that  in  its  definitive  recommendations  on  Circuit 
realignments  and  Circuit  lines  this  must  be  positive  and  direct  for  submission 
to  this  Congress.  But  this  analysis  demonstrates,  I  believe,  that  the  Commission 
cannot  intelligently  draw  those  lines  without  first  making  an  in-depth  study  of 
what  the  role  of  the  Court  of  Appeals  ought  to  be,  what  we  can  tolerate,  what  we 
can  survive  under,  what  statutory  changes  should  be  wrought  to  bring  the  work- 
load within  reasonable  capabilities,  and  an  objective  determination  of  what 
Judges  and  Courts  reasonably  ought  to  be  expected  to  do  and  accomplish  by  the 
imaginative  use  of  new  methods  and  procedures. 

ADDITIONAL  CIRCUIT  JUDGESHIPS  NEEDED,  1972  AND  1975  SHAFRGHT  ON  PROJECTIONS  (UPDATED  TO  1970) 


96  caseload 

average 

1972 

1975 

(a) 

<b) 

Present 

(c) 

(d) 

(e) 

Added 
judges 

(f) 

(«) 

(h) 

Added 
judges 

(i) 

number 

Shafroth 

needed, 

Shafroth 

needed. 

Judge- 

judge- 

proiec- 

1972 

projec- 

1975 

ships 

ships 

tion 

Exceed   compared 

tion 

Exceed   ( 

;ompared 

per  circuit 

(1970) 

(1970) 

864  by- 

1970 

(1970) 

864  by- 

1970 

9  or  more 

Circuit: 

2d                             .  . 

9 

983 

119 

1 

1,177 

313 

3 

12 

3d 

8 

749  . 

874 

10  . 

4th 

18 

1,426 

562 

7 

1,820 

956 

ii 

19 

5th 

15 

2,006 

1,142 

6 

2,464 

1,600 

10 

25 

6th 

8 

867  . 

981 

117 

1 

9 

7th 

8 

809  . 

968 

104 

2 

10 

9th 

13 

1,719 

855 

5 

2,166 

1,302 

10 

23 

10th                         .  -- 

7 

713  . 

824  . 



District  of  Columbia 

9 

1.025 

161 

2 

1,478 

614 

6 

15 

Total                   -.  - 

21  . 

42  . 

1 1  added  as  recommended  by  1970  Shafroth  report 

APPENDIX 

2 

PERCENTAGE  INCREASE  IN  CIVIL  AND  CRIMINAL  TRIALS  AND  INCREASE  IN  APPEALS,  5TH  CIRCUIT,  FISCAL  YEARS 

1961-69 

Total 

• 

civil  and 

Number  of  j 

judgeships 

criminal 

Total 

appeals 
filed 

Civil 

Civil 

Criminal 

Criminal 

Fiscal  year 

Circuit 

District 

trials 

trials 

appeals 

trials 

appeals 

1961 

7 

33 

1,770 

512 

1,159 

408 

611 

104 

1962      

9 

45 

1,975 

529 

1,328 

422 

647 

107 

1963      

9 

45 

2,227 

679 

1,463 

528 

764 

151 

1964    

9 

45 

2,154 

818 

1,418 

687 

736 

131 

1965    .- - 

9 

45 

2,292 

879 

1,596 

702 

696 

177 

1966 

9 

45 

2,478 

873 

1.659 

664 

809 

209 

1967    

13 

58 

2.703 

949 

1,869 

703 

834 

246 

1968 

13 
15 

58 
58 

2,960 
3,162 

1,159 
1,372 

2,034 
2,257 

820 
1,049 

926 
905 

339 

1969.-- 

323 

Percent  change,  1969  over 

1961           

114.3 

75.8 

78.6 

168.0 

94.7 

157.1 

48.1 

210.6 

Note:  Beginning  with  1962  the  number  of  appeals  in  each  year  under  each  category  have  been  reduced  by  the  number 
disposed  of  by  consolidation. 

Source:  1970  Shafroth  survey. 
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APPENDIX  4 
TYPE  OF  CASE— NUMBER  AND  PERCENTAGE  OF  SUMMARY  II  CASES 


Fiscal  year  1969 

Fiscal  yea 

rl970 

Fiscal  year  1971 
(9  months) 

Overall 

Number 

Percent 

Number 

Percent 

Number 

Percent 

Number 

Percent 

Habeas  and  2255       .      

56 

58 

104 

25.7 
26.8 
47.5 

141 
131 
180 

31.2 
29.0 
39.8 

163 
130 
168 

35.3 
28.2 
36.5 

360 
319 
452 

31.8 

Direct  criminal 

28.2 

Civil 

40.0 

Total  of  summary  11... 

218  .. 

452  .. 

461  . 

1,131  ... 

RECAP 


Fiscal  year 


Number 
summary  II 


Total  cases 
screened 


1969 - -- -.-  218  667 

1970 452  1,187 

1971  (9  months) 461  1, 104 

Total - 1,131  2,958 


GENERAL  BUSINESS  OF  THE  5TH  CIRCUIT  (FISCAL  YEARS  1970-71) 


Fiscal  year 
1971 


Fiscal  year 
1970 


Percent 
increase 


New  appeals 

Opinions. 

Closed  cases 

Hearing  calendared  cases 

Summary  cases 

Regular  and  summary  calendar 

Unready  cases  carried  over 

Percentage  of  new  cases  carried  over- 
En  banc  petitions  filed 

Miscellaneous  prisoner  petitions 


2,127 
1,594 
1,932 

860 

669 
1,530 

922 

44.8 

99 

502 


1,794 
1,271 
1,682 

740 

452 
1,192 

862 

48.7 

77 

438 


18 
25 
15 
16 
48 
29 
7 
1-3.9 
29 
15 


'  Decrease. 


DISPOSITIONS  BY  PRINTED  OPINIONS,  FISCAL  YEARS  1965-71 


Signed 
opinions 


Per  curiam 
opinions 


Fiscal  year: 

1965 - 322 

1966 - 355 

1967 - -...- ^50 

1968 - - 500 

1969 604 

1970 - - 638 

1971 — 708 


304 
317 
370 
353 
525 
633 
886 


SUMMARY  II  OPINIONS 


Fiscal  year- 


1969 


1970 


Total 
opinions 


626 

672 

820 

953 

1,129 

1,271 

1,594 


11971 


Per  curiam. 
Signed 

Total 


1  9  months  actual  and  projected.  Since  Aug.  14, 1970  rule  21  summary  affirmance  opinions  have  comprised  23  percent 
of  per  curiams  (103  out  of  445). 


109 

326 
100 

493 

41 

101 

150 

426 

594 

584 

554 

278 

639 

514 

403 

717 

598 

522 

876 

765 

633 

1,033 

931 

735 

1,073 

878 

930 

1,099 

1,028 

1,001 

1,189 

1,171 

1,019 

1,347 

1,290 

1,076 

1,489 

1,496 

1,069 

1,794 

1,682 

1,181 

2,127 

1,932 

1,376 
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FILINGS.  DISPOSITIONS  AND  CARRYOVER  IN  5TH  CIRCUIT,  FISCAL  YEAR  1960-71 

Number  of  Carried 

Number  of  cases  forward  to 

cases  filed       disposed  of  succeeding  year 

Fiscal  year: 

1960 

1961 

1962 

1963 

1964 

1965 

1966 

1967 _ 

1968 

1969 

1970.-.. 

1971 

1  9  months  actual  and  projected. 

Supplemental  Statement  of  John  R.  Beown,  Chief  Judge:, 
U.S.  Court  of  Appeals,  Fifth  Circuit 

I  am  filing  this  supplemental  statement  to  my  original  statement  and  testi- 
mony of  June  24,  1971,  in  order  to  supply  data  not  then  readily  available  on 
(i)  the  composition  of  the  docket  by  categories  of  cases  and  particularly  diver- 
sity, (ii)  the  extent  to  w'liich  en  bancs  are  requested  or  passed  upon,  and  (iii) 
to  give  emphasis  to  a  factor  which  ought  to  be  self-evident  but  which  is  the 
very  life  blood  of  our  continued  use  of  innovated  procedures  which  have  brought 
about  such  increases  in  productive  output. 

Composition  of  the  Docket:  In  connection  with  the  proposal  that  diversity 
jurisdiction  be  sharply  curtailed,  the  question  was  asked  as  to  the  percentage 
of  diversity  cases  in  the  filings  of  the  Fifth  Circuit.  I  stated  approximately 
10%.  This  turns  out  to  be  almost  on  the  head.  Until  August  1970,  diversity 
cases  were  lumped  in  with  private  civil  cases  generally.  Since  that  date  we 
have  separate  figures.  I  attach  as  Appendix  8  the  Table  of  New  Appeals 
Docketed  by  Subject  Matter  FY  1971  down  through  May  31,  1971.  From  this 
the  Committee  can  also  see  the  other  main  categories.  These  figures  are  cur- 
rently kept  so  that  we  can  intelligently  plan  our  activities  and  can  anticii)ate 
marked  changes  in  the  character,  kind  or  volume  of  particular  type  of  cases 
(e.g.  school  pupil  assignment  cases). 

En  bancs:  An  en  banc  is  an  essential,  but  sometimes  awkward  mechanism, 
for  maintenance  of  institutional  uniformity  and  stability  in  multi-judge  Courts. 
I  attach  as  Appendix  9  a  recap  showing  the  totals  in  annual  periods  up  through 
January  31,  1971  and  the  two-month  period  Febuary  1,  1971  through  March  31, 
1971.  The  reporting  period  begins  February  1  because  that  is  the  time  we 
instituted  the  practice  later  formalized  in  Federal  Rules  of  Appellate  Pro- 
cedures 35.  For  the  most  recent  full  twelve-month  reporting  period  (2/1/70 — 
1/31/71 )  and  the  period  February  1,  1971  to  June  30,  1971  the  following  extract 
indicates  the  volume  of  these  petitions,  each  of  which  has  to  be  considered 
by  every  active'  member  of  the  Court  even  though  few  of  them  result  in  a 
request  for  or  the  conducting  of  a  poll  and  even  fewer  are  granted  : 

TABLE  11 


Feb.  1,  1970 

to 

Jan.  31,1971 

Feb.  1,  1971 

to 

June  30,  1971 

138 
26 
79 
11 

80 
6 

51 
5 

Petitions  for  rehearing  en  banc  filed _. 

Polls  conducted. _ 

Denied  by  panel  without  poll _ 

Rehearing  en  bancs  granted 

In  addition  to  these  petitions  by  parties,  the  Court  has  an  internal  procedure 
in  which  a  non-panel  member  can  request  the  panel  to  reconsider  some  or  all  of 
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the  decisions-  This  goes  to  the  entire  Court  for  consideration,  but  seldom  results 
in  a  poll  and  most  often  terminates  with  modifications  eliminating  the  cause 
of  concern. 

Success  Means  People:  People  Mean  Money:  Although  in  my  statement  I 
stressed  that  the  screening  procedure  and  the  standing  panel  procedure  just 
adopted  require  substantial  additional  supporting  personnel,  this  deserves  further 
emphasis.  We  know  that  we  are  at  the  end  of  our  roi>e  now.  And  while  over 
the  last  three  years  we  have  consistently  improved  our  output,  we  know  we 
will  soon  reach  the  point  of  maximum  output  unless  we  get  substantial  added 
staff.  This  includes  extra  secretaries,  a  third  law  clerk  for  each  Judge,  a 
well  organized  group  of  staff  attorneys  (paralegals)  under  comiietent  super- 
vision and  with  adequate  secretarial  and  clerical  assi.stance.  All  of  this  means 
money.  But  unless  the  money  is  forthcoming  to  acquire  this  personnel,  the  chaos 
revealed  in  the  Tables  will  occur.  And  in  terms  of  sheer  money — to  solve  the 
problem  to  avoid  the  chaos — the  cost  is  much  less  than  that  of  installing  and 
maintaining  eight  additional  tenured  Judges  with  their  regular  staffs.  The  cost 
of  this  increased  productive  capacity  is  not  cheap.  But  if  this  help  i.s  not  forth- 
coming, there  is  no  hope  that  either  the  current  pace  can  continue  or  that 
the  new  methods  can  be  employed  or  such  efforts  would  keep  up  with  the  flood. 

The  extent  to  which  our  innovative  systems  impose  substantial  burdens  beyond 
that  borne  when  matters  are  handled  traditionally  by  oral  argument  is  shown 
by  Appendix  lOA-lOD.  This  shows  for  each  of  the  Judges  of  the  standing  panels 
the  burden  of  participation  and  opinion  load  based  upon  the  filing  projections 
for  FY  1972-1975  and  on  the  alternative  hypothesis  that  the  Summary  II's  will 
amount  to  60%,  65%,  70%,  and  75%  of  the  total  filings.  The  Judges  simply 
cannot  handle  117  opinions  as  projected  for  FY  1972  unless  we  get  help  over 
and  above  that  of  our  existing  staff  and  that  of  the  Court  as  a  whole.  And 
FY  1973, 1974, 1975  is  simply  out  of  the  question. 
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Feb.  1, 

1967, to 

Jan.  31, 

1968 

Feb.  1, 

1968, to 

Jan.  31, 

1969 

Feb.  1, 

1969, to 

Jan.  31, 

1970 

Feb.  1, 

1970, to 

Jan.  31, 

1971 

Feb.  1, 

1971, to 

Mar.  31, 

1971 

Total 

(  1)  Disposition  of  petitions  for  rehear- 
ing en  banc: 
Denied: 

With  poll  vote 

5 
42 

2 
3 

7 
64 

0 
3 

8 
66 

0 
3 

15 
79 

0 
5 

0 
16 

0 
0 

35 

Without  poll  vote 

Granted: 

With  argument 

267 
2 

Without  argument 

14 

Total 

fPending 

52 
2 

74 

4 

77 
15 

99 
50 

16 
30 

318 
30 

Total 

(2)  Less:  Carryover  of  pending  peti- 
tions from  prior  period 

54 
0 

78 
2 

92 
4 

149 
15 

46 
16 

348 
16 

(3)  Total  petitions  for  rehearing  en 
banc  filed                

54 
0 

76 
6 

88 
4 

134 
4 

30 
0 

332 

(4)  Total  petitions  for  hearing  en  banc. 

14 

(5)  Total  all  en  banc  petitions.. 

(6)  En  banc  on  court's  own  motion: 

With  argument           

54 

4 

0 

227 

82 

2 
2 

284 

92 

13 
5 

335 

138 

0 
6 

399 

30 

0 
0 

88 

346 
19 

Without  argument     .     

13 

(7)  Total,  all  petitions  for  rehearing 
and/or  rehearing  en  banc 

1,333 
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Judge  Brown.  Thank  you,  sir.  I  am  in  favor  of  this  legislation. 
As  a  member  of  the  Conferenc«^  I  voted  for  it  in  principle.  We  did  not 
have  any  specific  proposed  legislation  before  us. 

I  think  that  there  is  great  value  in  a  commission-type  of  procedure. 
We  are  told  that  there  has  been  only  one  circuit  realinement,  really, 
in  modern  times  and  that  was  when  the  Tenth  Circuit  was  created  and 
it  was  the  slow  j^roduct  of  much  hauling  and  tugging. 

We  are  told — we  don't  know  directly  about  these  things,  of  course — 
that  this  is  so  wrapped  up  with  political  considerations,  Senators  en- 
vious of  what  circuit  they  are  going  to  be  in,  and  so  on,  that  it  might 
be  a  very  difficult  thing  if  the  Congress  itself  undertook  to  try  to 
redraw  these  circuit  lines.  So  I  am  enthusiastic  about  the  commis- 
sion method.  I  also  recognize  that  if  the  so-called  reorganization  plan 
type  of  structure  is  to  be  followed,  where  a  report  is  made  and  the 
Congress  eithei-  accepts  it  or  rejects  it  within  a  stated  time,  that  their 
recommendations  on  circuit  lines  would  have  to  be  very  definitive. 

]My  criticism  of  the  bill  is  that  it  is  too  narrowly  structured.  It  just 
assumes  that  you  can  draw  lines  and  solve  problems.  I  think  this  Com- 
mission has  to  be  charged  not  only  with  sort  of  a  professional  concern 
but  with  an  official  responsibility  to  look  at  some  of  the  deep  questions 
that  are  wrapped  up  in  this  problem  of  caseloads  and  the  work  of  the 
courts  of  appeals  and  that  is  the  tenor  and  that  is  the  burden  of  my 
approach  here.  I  maintain,  first,  that  there  is  really  no  solution  at  all 
in  just  a  circuit  split.  Second,  you  cannot  really  decide  what  ought  to 
be  done  without  looking  at  the  probable  load  on  the  court  of  appeals 
systems  in  terms  of  the  next  7  or  8  years,  with  a  view  of  seeing  whether 
we  can  tolerate  or  even  survive  any  longer  under  this  system.  That 
brings  us  to  the  role  of  the  court  of  appeals,  what  should  its  mission 
be.  Then  next,  how  can  anybody  intelligently  determine  where  circuit 
lines  should  be  drawn  unless  he  first  knows  what  is  it  you  can  expect 
a  court  to  do,  a  good  court.  I  mean,  a  hardworking  court.  I  believe  I 
speak  for  everyone.  We  are  all  working  hard.  You  cannot  decide 
what  a  court  can  do  without  knowing  what  is  it  you  can  expect  a  judge 
to  do,  what  is  a  reasonable  standard.  I  don't  mean  that  you  should  try 
to  find  in  a  subjective  way  if  Judge  X  doesn't  work  as  hard  as  he 
should  and  Judge  X  does  better,  but  there  are  some  objective  ways. 

Then,  third  and  finally,  you  cannot  possibly  determine  what  it  is  a 
court  should  do  or  what  a  judge  should  do  without  knowing  what  it  is 
that  judges  are  doing  now  that  is  unusual  and  that  has  brought  about 
a  great  increase  in  productivity. 

I  am  going  to  talk  about  the  Fifth  Circuit  because  we  are  a  guinea 
pig.  There  isn't  a  problem  in  the  judiciary  we  don't  have.  We  have  it  in 
a  double  dose.  We  could  have  collapsed  3  or  4  years  ago.  But  in  fact 
we  are  up  to  date.  It  is  a  remarkable  record.  We  face  a  prospect  that 
is  staggering.  We  have  taken  some  new  steps  I  am  going  to  tell  you 
about  that  we  hope  will  keep  us  abreast  for  a  couple  or  three  more 
years.  Then  something  is  going  to  have  to  give.  So  this  is  the  kind  of  a 
theme  I  have  here. 

I  still  believe  the  bill  is  a  good  one,  but  I  think  any  such  commis- 
sion must  look  into  these  basic  things. 

Xow,  let  me  remind  you  first  that  the  Court  of  Appeals  for  the  Fifth 
Circuit  is  the  largest,  as  Mr.  Brooks  pointed  out,  with  15  active  judges. 
Xext  is  the  Xinth  Circuit  with  13  judges.  Our  council  has  gone  on  rec- 
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ord  formally,  unanimously,  against  more  than  15  active  judges.  I  will 
say  some  of  us  were  not  quite  as  enthusiastic  about  it  but  we  have  a 
united  front.  We  have  actually  been  running  a  court  of  more  than  19 
judges  when  you  figure  the  equivalent  of  visiting  judges.  When  some- 
body says  a  15-man  court  can't  work  I  just  say,  as  some  of  our  political 
friends  have  said,  "Just  look  at  the  record."  What  we  are  doing  is 
nothing  short  of  an  amazing  thing,  and  I  am  not  too  boastful,  I  hope, 
in  saying  it. 

So  we  are  a  court  that  recognizes,  first,  that  something  is  going  to 
have  to  be  done  and,  second,  maybe  a  court  realinement  seems  to  be 
more  or  less  inevitable.  But  it  ought  to  be  done  in  a  way  that  solves  the 
problems  in  some  kind  of  a  sensible  way. 

Wliy  do  I  say  a  circuit  split  or  just  circuit  lines  is  a  superficial 
nonsolution  ?  The  Fifth  Circuit  again  is  a  good  illustration.  We  have 
six  States:  Florida,  Georgia,  Alabama,  Mississippi,  Louisiana,  and 
Texas.  Fifty  percent  of  our  business  comes  from  Texas  on  the  west 
and  Florida  on  the  east,  and  the  next  adjacent  States,  Georgia  and 
Louisiana,  supply  another  30  percent.  As  to  Mississippi  and  Alabama, 
we  have  no  real  problem  since  these  can  be  shifted  to  adjacent  circuits 
to  probably  get  a  little  help  but  not  much. 

First,  let's  talk  about  splitting  the  Fifth  Circuit.  We  can  cut  it  in  two 
or  in  tliirds.  With  15  judges  we  would  still  end  up  with  a  caseload  that 
is  35  percent  more  than  the  average  for  the  whole  Nation  last  year  of 
about  120.  We  would  have  approximately  150  to  160  cases.  If  Georgia 
and  Florida  were  cut  off  and  made  a  new  circuit  their  caseload  would 
be  higher  than  it  now  is  and  within  a  couple  of  years  it  would  even 
be  worse.  Texas  and  Louisiana  would  gain  a  little  bit  for  the  first  year. 
I  gave  to  Mr.  Zelenko  a  new  amended  table  3  which  is  found  on  page  11 
which  gives  the  filings  from  each  of  the  States  of  the  Fifth  Circuit  with 
projections  to  fiscal  year  1975.  I  used  the  1970  figures  because  that  was 
the  only  way  I  could  get  a  comparison  with  the  other  adjacent  circuits. 
You  can  see  for  fiscal  year  1971  we  have  a  little  difficulty  on  statistics 
because  of  the  fire  in  the  clerk's  office  whicli  destroyed  these  records  so 
that  we  are  going  to  have  to  reconstruct  them  for  1971.  We  will  do  it. 
However,  the  projections  are  very%  very  conser\^ative  (an  annual  in- 
crease of  15.5  percent)  with  respect  to  1972  through  1975  and  you  will 
see  how  much  they  go  up.  Texas  and  Florida  will  increase  150  each 
just  for  this  coming  year,  and  the  moment  you  apply  that  to  any  of 
these  cross-pollinations,  say,  to  the  Fourth  Circuit  or  the  Sixth  Circuit 
or  the  Eighth  Circuit  or  the  Tenth  Circuit  it  is  already  out  of  balance. 
So  you  can  see  that  drawing  of  lines  is  no  answer. 

Wh.j  is  that?  Well,  the  reason  is  that  the  business  is  there,  not  only 
business  business,  but  judicial  business  that  comes  from  business. 

The  States  of  the  Fifth  Circuit  comprise  12  percent  of  the  States.  We 
have  about  15  percent  of  the  population.  We  have  22  percent  of  the 
civil  business  of  the  whole  country  and,  not  to  our  great  credit,  we 
have  25  percent  of  the  criminal  business.  So  we  know  that  as  long  as  tlie 
business  is  there  it  is  going  to  take  judgepower. 

Here,  of  course,  you  get  face  to  face  with  what  is  it  you  ought  to 
expect  of  a  court  of  appeals  system  and  of  judges.  Our  projections  are 
set  forth  in  the  statement.  Incidentally,  we  have  our  own  figures  and 
they  are  hard  figures.  They  exclude  all  of  the  water.  We  taJ^e  out  all 
the  multiple  parties.  We  cannot  work  just  on  the  Administrative  Office 
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records;  they  are  a  year  and  a  half  old  Avhen  they  get  to  us  so  they  are 
not  very  useful  to  us  for  planning  purposes.  But  we  have  proved  year 
after  year  that  our  projections  are  right  on  the  nose. 

This  year  we  will  have  2,100  cases  against  a  projection  of  2,127  and 
they  tell  me  that  is  pretty  good.  Next  year  we  know  it  is  going  to  be 
not  less  than  2,300  cases.  In  preparing  tliis  statement  I  learned  that  we 
used  an  additional  approach  which  I  would  regard  as  doubtful  since 
we  just  used  the  adjustment  factor  on  the  1971  figures  for  1972  through 
1975.  If  experience  teaches  us  anything,  it  is  that  in  the  last  4  years 
we  have  averaged  each  year  an  annual  increase  of  15  percent,  so 
instead  of  2,300  next  year  we  are  apt  to  have  2,500,  and  when  we  get 
to  1975 — that  is  just  the  day  after  tomorrow — we  are  going  to  have  not 
less  than  2,800  cases  and  we  will  undoubtedly  end  up  with  about  3,000. 

Incidentally,  all  of  these  projections  have  been  reviewed  by  the 
statistical  people  in  the  Administrative  Office.  We  have  submitted 
them  directly  to  the  Chief  Justice  so  that  he  knows  of  our  plight.  They 
have  been  found  trustworthy  both  in  the  calculations  and  in  the  sta- 
tistical methods  used. 

In  1980 — and  that  is  just  a  couple  of  weeks  off,  so  to  speak — we 
anticipate  we  will  have  over  4,800  cases.  But  the  shocking  thing  that 
should  bring  this  committee  really  to  a  point  of  great  excitement  is 
that  for  the  court  of  appeals  system  as  a  whole  there  will  be  34,000 
cases.  Now,  that  is  against  a  total  last  year  of  11,000  and  it  is  against  a 
total  of  about  13,000  on  the  Shafroth  projections  for  fiscal  year  1975. 
I  am  sure  you  have  heard  about  the  Shafroth  projections.  He  is  a  tre- 
mendously able  man. 

Now,  when  you  think  about  that  you  can  see  why  I  say  somebody 
has  to  start  looking  at  the  problem  of  what  do  you  expect  of  the  court 
of  appeals,  not  j ust  good  j udgments,  but  can  they  do  it. 

Now,  one  of  the  tilings  that  I  regard  as  somewhat  of  a  myth  is  that 
no  court  should  ever  be  larger  than  nine.  I  have  some  judges  on  my 
court  who  feel  that  way.  Judge  Coleman,  a  great  friend  of  Senator 
Eastland,  has  said,  "It  is  too  much  like  a  convention.  It  is  not  a  court." 
But  again  we  have  made  it  work. 

The  Chairman.  It  would  be  like  a  House  of  Lords. 

Judge  Brown.  House  of  Lords,  that  is  right.  But  now  we  are  going 
to  divide  ourselves  up  into  standing  panels.  I  am  going  to  tell  you 
about  that.  We  are  going  to  divide  ourselves  up  to  see  if  we  can't  im- 
prove output  even  more.  Any  kind  of  a  consideration  of  this  problem, 
I  think,  will  lead  you  to  the  certainty  that  you  caimot  demand  the 
luxury  of  a  nine-man  maximum  court.  Again  the  Fifth  Circuit  is  a  good 
illustration  of  this. 

I  made  a  projection  here  a  couple  of  years  ago  which  you  will  find 
in  the  table  in  appendix  1.  It  shows  on  these  projections  the  number 
of  courts  of  appeals  in  1975  that  will  have  to  have  more  than  nine 
judges.  I  have  also  set  forth  as  a  table  the  extract  from  the  statistical 
study  made  by  and  for  Judge  Butzner's  committee  (and  report  by 
Judge  Duniway).  That  is  the  Subcommittee  on  Statistics  and  Proce- 
dures of  the  Judicial  Conference  which  is  making  a  study  on  the  omni- 
bus judgeship  bill  for  the  courts  of  appeals.  As  you  remember,  each  4 
years  the  Congress  and  the  Conference  try  to  handle  district  judge- 
ships in  one  omnibus  bill,  and  then  in  another  year  following  that  the 
court  of  appeals.  We  reported  that  we  don't  want  more  active  judges. 
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We  are  going  to  have  to  have  more  help.  But  this  committee  went 
aliead  and  made  eight  different  projections  to  try  to  eliminate  these 
aberrations  that  come  from  some  of  the  reporting  methods  used, 
especially  on  habeas  corpus  and  postconviction  cases,  to  get  the  water 
out  and  to  get  common  denominators. 

On  eight  different  projections  they  show  that  the  Fifth  Circuit  needs 
seven  more  judges — tliat  is  22 — by  1975.  Worse,  it  shows  for  the  Sec- 
ond, Third,  Sixth,  and  Xinth  Circuits  they  will  need  more  than  nine 
judges  and  it  runs  up  to  19  in  the  ninth  circuit.  If  you  divide  the  addi- 
tional judges  up  and  ^et  an  ideal  of  nine,  you  will  see  that  even  on  that 
l^rojection  you  are  gomg  to  have  to  create  three  more  courts  of  appeals. 
But  the  startling  thing  is  if  you  apply  these  same  statistical  methods 
to  the  projection  for  1980  you  will  see  that  we  will  need  320  circuit 
judges,  and  if  you  then  want  nine- judge  courts  you  are  going  to  have  35 
courts  of  appeals.  That  means,  for  example,  there  will  be  a  court  of 
appeals  for  Texas.  That  is  a  terrible  thing,  not  so  much  just  for  Texas 
but  it  is  for  the  Xation  because  the  great  strength  of  the  court  of  ap- 
jDcals  system  is  its  federalizing  influence  that  comes  from  the  cross- 
pollination  of  views  and  judges  of  different  backgrounds  and  laws  of 
different  backgrounds  that  have  this  influence  on  a  healthy,  growing 
body  of  law. 

California,  with  its  19  million  or  20  million  people,  is  going  to  have 
to  have  a  Federal  court  of  appeals  for  California  pretty  soon.  That  is 
another  instance  that  makes  the  job  so  urgent  that  you  look  to  see  what 
it  is  you  can  expect  of  the  Federal  intermediate  aj^pellate  system. 

Change  can  take  several  forms.  One  is  statutory  relief  in  terms  of, 
say,  jurisdiction  in  the  Federal  district  court  because  that  is  where  our 
business  comes  from. 

Mr.  Porr.  Would  you  care  to  give  some  examples  at  that  point, 
judge? 

Judge  Brown.  Yes ;  I  am  going  to  do  it  right  now.  There  are  two 
branches  of  legislation  involved.  One  would  be  those  that  go  to  juris- 
diction of  the  district  courts  and  the  second  group  would  be  those 
that  go  to  the  nature  of  the  review  pennitted  in  the  court  of  appeals 
or  otherwise  in  the  appellate  system.  The  first  is  the  basic  jurisdiction. 
We  are  strong  for  the  ALI  standards  on  diversity  jurisdiction  that 
will  whittle  this  thing  way  down. 

The  Chairman.  Might  I  ask  at  that  point  what  is  the  percentage  of 
appeals  in  that  classification?  Roughly  how  many  appeals  involve 
diversity  cases? 

Judge  Brown.  Diversity  runs  about  10  percent  in  our  circuit.  I 
will  have  the  exact  figure  here  in  a  little  bit  when  I  lay  my  hands  on 
it.  It  is  about  10  percent.  The  civil  business  is  approximately  60  per- 
cent of  our  docket  but  that  covers  U.S.  civil.  Government  civil  cases, 
private  civil  cases  under  Federal  questions,  civil  rights,  admiralty, 
tax,  NLRB,  administrative  agencies.  We  keep  exact  figures  and  I  am 
going  to  give  to  Mr.  Zelenko  a  table  that  will  show  the  breakdown 
month  by  month  of  the  exact  type  of  case  we  have  so  we  know  exactly 
what  we  are  dealing  with.  I  think  we  should  take  a  lot  of  diversity 
awaj'  from  the  district  courts. 

The  ALI  standards  really  propose  that  you  can't  create  false  citizen- 
ship status  by  corporate  origin,  and  second,  that  a  person  in  the  State 
ought  not  to  be  able  to  sue  somebody  else  in  the  Federal  court.  He  ought 
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to  sue  in  the  State  court.  However,  you  must  recognize  that  this  is  not 
going  to  be  too  productive,  too  helpful,  because  for  every  one  of  those 
diversity  cases  we  are  going  to  lose  we  are  going  to  get  another  dozen 
Federal  question  cases  as  a  result  of  the  Congress  grinding  out  new 
legislation  every  day.  A  little  boy  says,  "Why  make  a  Federal  case  out 
of  it,  pops?"  Well,  that  is  all  it  is  today.  Everything  is  a  Federal  case. 
I  don't  see  much  escape  from  it  because  every  tune  you  declare  a 
congressional  policy,  if  the  act  doesn't  provide  for  some  kmd  of  judicial 
relief,  a  group  of  judges  who  claim  to  }>e  overv;orked  will  work  real 
hard  to  find  that  again  they  have  the  keys  to  the  kingdom  as  the  savior 
of  the  country  and  will  afford  judicial  relief  by  implication. 

I  think  the  basic  place  where  you  have  to  look  at  this  thing  is  in 
terms  of  the  authorized  review,  the  kinds  of  cases  that  ought  to  be 
reviewed.  There  is  a  great  place,  and  I  think  it  is  essential,  for  a 
certiorari  type  of  review.  Xoav.  this  is  where  diversity  cases  would 
come  right  in. 

The  CiiAiRMAX.  That  is,  the  courts  of  appeals  should  have  the 
right  of  certiorari  ? 

Judge  Brown.  That  is  right:  Does  this  case  deserve  a  review? 
Has  it  had  a  fair  crack  ?  There  are  a  lot  of  cases  on  which  this  method 
would  be  good.  For  example,  there  are  35.000  social  security  cases 
a  year  that  are  handled.  The  Supreme  Court  wrote  about  it  in  the 
Per  ales  case.  Appeals  go  now  to  the  district  judge.  It  is  really  absurd. 
Of  course,  to  the  person  the  case  is  a  great,  great  thing.  They  are 
disabled  and  most  of  the  cases  arise  from  an  adverse  award. 

The  Chairman.  It  is  not  a  question  of  law  but  a  question  of  fact  ? 

Judge  Brown.  It  is  a  question  of  fact.  You  will  get  a  question  of 
law  about  once  every  4  or  5  years.  I  don't  think  we  can  tolerate  that 
kind  of  review. 

Another  illustration  is  postconviction  cases.  They  represent  in  our 
court  about  25  percent  of  our  docket^-that  is  2255's  and  habeas  corpus. 
In  habeas  the  case  has  gone  through  the  State  system  and  once  you 
have  had  a  Federal  district  judge  look  at  it  in  the  light  of  1970 
standards  that  now  apply  to  assure  a  real  review,  I  thmk  there  is 
a  place  for  certiorari. 

Now,  we  have  it  in  a  way  when  a  judge  denies  a  certificate  of  prob- 
able cause  or  a  leave  to  appeal  in  forma  pauperis,  but  that  is  too 
infrequent.  There  we  apply  this  kind  of  a  standard :  Should  it  have 

review?  .    , 

Mr.  T^IiKVA.  Could  you  accomplish  the  same  result  with  some  kind 
of  division  into  a  summary  jurisdiction  where  either  with  argument 
or  minimal  argument  you  furnish  per  curiam  decisions  rather  than 
detailed  decisions  ?  There  is  a  significant  difference  between  total  denial 
of  the  right  of  review  and  limitation  on  the  right  of  review.  We  are 
all  deeply  aware  of  the  overburdening  of  the  circuits,  but  couldn't 
you  accomplish  the  same  result  or  close  to  the  same  result? 

Mr.  PoFF.  Mr.   Chairman,  before  the  witness  answers,  will  my 
colleague  yield? 
Mr.  MiKVA.  Of  course. 

Mr.  PoFF.  I  may  be  anticipating  what  you  may  be  about  to  say. 
I  believe  the  Fifth  Circuit  about  2  or  3  years  ago  installed  an  innova- 
tive system  of  dividing  the  court  into  five  panels  with  somewhat 
the  same  thing  you  are  suggesting.  Am  I  correct? 
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Judge  Brown.  That  is  precisely  so,  and  you  have  asked  a  good 
question.  Why  I  am  so  disturbed  and  why  we  are  concerned  is  that 
we  have  proved  now  that  we  increased  our  productivity  the  first  year 
we  put  in  screening.  We  call  it  screening,  and  I  will  explain  it  to 
'ou  in  just  a  minute.  We  increased  the  court's  output  32  percent.  This 
ast  year — you  will  see  from  the  tables — with  a  caseload  that  went  up 
to  2J100  cases  and  1,600  opinions  published — imagine  that — we  in- 
creased the  number  of  opinions  in  a  single  year  by  25  percent  and 
the  court's  output  by  15  percent.  Now,  this  is  all  due  to  this  screening. 
But,  unfortunately,  we  now  see  that  unless  we  can  carry  it  a  couple 
of  steps  further — and  that  means  we  have  to  have  many  of  the  so-called 
paralegals.  Sometimes  I  wonder  what  they  are,  as  I  have  never  seen 
one  yet.  I  recently  told  the  Chief  Justice,  "Send  me  one.  I  want  to  look 
at  him  to  just  see  what  he  looks  like."  For  this,  we  are  going  to  have 
to  come  back  to  the  Congress  and  its  other  committees,  I  suppose. 
But  I  want  to  stress,  we  are  going  to  have  to  have  help,  supporting 
personnel,  law  clerks,  additional  secretaries,  clerks  of  that  knid.  But 
with  screening,  we  have  been  able  to  do  all  these  things.  To  do  more, 
we  need  more  help. 

For  the  last  6  years,  every  year  we  have  turned  out  more  business 
than  was  filed  the  year  before.  There  is  a  built-in  carryover,  as  you 
know,  those  of  you  who  are  lawyers,  in  the  filing  of  the  briefs,  and  so 
on:  but  as  against  an  increase  of  1,000  in  filings  from  1967  to  1971, 
the  carryover  has  only  increased  about  300,  so  we  are  at  the  most  cur- 
rent stage  we  have  ever  been.  We  have  reduced  the  median  time.  The 
trouble  is,  and  one  of  the  tables  here  will  show  you,  that  if  we  just 
go  on  as  we  are,  the  workload  begins  to  get  so  big  that  the  judges 
simply  won't  have  the  capacity  to  turn  out  that  additional  kind  of 
work.  This  means  that  we  know — having  determined  that  15  judges 
is  the  maximum — we  are  going  to  have  to  have  some  kind  of  help 
in  two  or  three  directions. 

One  is  some  sort  of  circuit  realinement  which  is  intelligently  done. 
Second  is  a  determination  of  what  the  role  of  the  court  ought  to  be, 
the  character  of  appeals  and  the  character  of  appeals  to  be  allowed, 
and  maybe  some  reduction  in  original  jurisdiction  in  the  district  court. 

Let  me  tell  you  a  little  bit  about  the  Fifth  Circuit  screening.  It  seems 
to  me  that  no  commission  can  really  intelligently^  determine  where 
lines  ought  to  be  drawn  unless  they  know  what  it  is  they  can  expect. 

The  Chairman.  Let  me  ask  you  this,  Judge. 

Judge  Brown.  Yes,  sir. 

The  Chairman.  If  we  cut  down  the  rise  of  cases  that  go  to  the 
court  of  appeals,  by  putting  some  brakes  on  postconviction  appeals, 
diversity  cases,  and  social  security  cases,  and  develop  some  sort  of 
system  of  certiorari,  Avould  there  he  a  need  for  changing  the  geo- 
graphic lines,  for  example,  of  the  Fifth  Circuit?  You  would  still  have 
15  judges.  You  would  want  to  make  some  changes  there,  wouldn't 
you? 

Judge  Brown.  I  think  it  would  be  difficult  to  say.  Let  me  say  this: 
None  of  us  want  to  see  the  circuit  split.  We  like  the  circuit  as  it  is.  It 
has  a  great  diversity  of  viewpoint.  I  often  say  that  from  Texas  I  can 
play  havoc  with  Florida  law,  and  my  brothers  do  the  same  for  Texas 
law.  It  does  all  some  good.  But  I  don't  think  that  you  could  really 
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determine  finally  until  3^ou  could  analyze  the  probable  effect  of  such 
changes  or  the  appellate  structure. 

The  Chairmax.  Well,  in  your  experience  in  the  Fifth  Circuit,  you 
did  cut  down  the  cases  and  the  caseload,  did  you  not,  with  these 
changes  ? 

Judge  Brown.  No.  We  don't  cut  down  the  cases,  and  we  don't 
cut  down  the  caseload.  To  the  contrary,  the  cases  have  gone  up,  and 
the  caseload  per  judge  has  gone  up. 

The  Chairman,  At  least,  you  handle  the  cases  more  expeditiously. 

Judge  Brown.  Yes,  sir. 

The  Chairman.  Let's  assume  that  is  the  case.  Would  you  still 
want  the  Fifth  Circuit  divided  ? 

Judge  Brown.  Well,  the  projections  here  for  1975 — found  on 
table  10 — are  a  pretty  good  indication  that  there  comes  a  time  when 
we  cannot  do  more.  In  response  to  the  question  about  the  effect  of 
screening,  we  have  done  three  things.  Screening  worked  so  well — I 
have  previously  given  you  the  percentage  increase.  In  addition,  we 
made  a  body  count  study  of  what  active  judges  were  doing.  It  showed 
head  by  head  that  from  1969  to  1971,  each  individual  active  judge  in- 
creased his  output  by  38  percent.  We  have  proved  to  ourselves  what  we 
wouldn't  believe,  that  we  could  do  more  and  better  work.  I  think 
this  proves  to  others  that  they  should  look  at  new  systems,  not  neces- 
sarily ours,  but  some  new  systems. 

We  got  this  screening  as  a  little  germ  from  Mr.  Justice  Clark. 
Screening  started  in  a  modest  way  in  the  Sixth  Circuit.  Its  function 
there  is  essentially  a  means  to  indicate  how  much  time  should  be 
given  to  oral  argument.  The  Fifth  Circuit  has  taken  ours  almost 
word  for  word.  The  Xintli  Circuit  has  adapted  in  part  our  system  but 
lias  not  gone  quite  as  far  with  it. 

We  found  that  we  had  to  deal  with  two  things,  perhaps  ideas.  This 
is  an  interesting  thing.  Everybody  had  this  reluctance:  Are  you  cut- 
ting somebody  off  from  an  appeal?  The  other  idea  was  that  this 
would  all  be  trash,  frivolous. 

We  have  different  classes.  Class  I  is  frivolous.  Class  II  is  a  sum- 
mary disposition  without  oral  argument.  Class  III  is  a  15-minute  oral 
argument  case.  Class  IV  is  a  80-minutc  oral  argument  case.  Our  ex- 
perience proved  that  the  longer  we  are  in  screening,  the  more  con- 
fidence we  have  that  these  people  are  getting  a  look-see  at  tlieir  case 
as  good,  if  not  better  than  those  that  are  orally  argued.  We  have  a  rule 
that  before  you  deny  oral  argument,  the  three  members  of  the  panel 
have  to  agree  (1)  on  that  classification  and  (2)  when  the  opmipn 
comes  out  it  has  to  be  unanimous— it  cannot  have  a  dissent  or  special 
concurrence.  It  has  to  be  a  full  100-percent  agreement. 

We  found,  though,  in  this  experience— and  this  proves  the  de- 
sirability of  the  certiorari  type  of  review— that  there  were  too  many 
cases,  including  those  on  an  oral  argument  calendar  as  a  15-minute  or 
30-minute  argument,  that  ought  never  to  have  really  taken  that  much 
limited  judicial  energ^\  Consequently,  we  adopted  what  is  called  rule 
21  in  which  we  outlined  reasons  why  we  can  just  say  "affirm"  or  in 
NT^RB  or  an  agency  case  "enforce"  the  order.  This  is  probably  not  a 
very  welcome  thing  to  the  loser.  All  it  says  is  enforced,  rule  21 ;  or 
affirmed,  rule  21.  We  don't  reverse  by  this  rule. 

We  started  that  in  last  August  and  in  that  length  of  time  with  over 
55  percent  of  our  cases  now  going  off  as  per  curiams  (those  are  un- 

43-476    0-T5  -28 


416 


115 


signed  o])inions  tliat  you  like  to  keep  short  but  sometimes  they  get 
long,  too),  23  percent*^of  these  per  curiams  are  rule  21  cases. 

We  have  one  judge  on  the  court  who  just  can't  write  a  per  curiam. 
He  either  has  to  write  a  law  review  article  or  rule  21.  He  has  found 
it  a  helpful  thing.  The  operation  of  rule  21  is  explained  in  detail  in 
the  opinion  referred  to  in  my  statement. 

But  we  now  find  this  isn't  enough.  Xow  we  just  adopted  a  neAv 
experiment  that  we  are  going  to  try  from  now  until  December  31, 
1971.  We  have  divided  the  court  up  into  five  standing  panels.  For 
this  period  we  are  going  to  use  the  same  panels  that  we  have  used  on 
screening.  The  case  routinely  comes  to  them  on  a  roster  so  we  avoid 
any  kind  of  panel  picking.  We  have  too  many  sensitive  cases  to  ever 
et  close  to  that.  That  standing  panel  has  the  full  responsibility  from 


gi 

beginning  to  end  of  that  case 


The  Chairman.  How  do  you  divide  tlie  cases  in  proportion  to  the 

panels  ? 

Judge  Brown.  The  Clerk  gives  them  to  the  next  initiating  judge 
on  the  roster  just  as  his  name  comes  up  without  any  regard  to  the  kind 
of  case  or  where  it  came  from,  so  that  every  panel  and  every  judjie  gets 
the  same  number  of  cases,  and  on  the  roll  of  the  dice  they  will  get 
their  same  ratio  of  types  of  cases. 

The  Chairman.  You  don't  do  it  by  subject  classification,  like  anti- 
trust or  criminal  cases  ? 

Judge  Brown.  No,  sir.  It  goes  right  across  the  board.  If  they  decide 
it  can  be  disposed  of  without  oral  argument — that  is  the  summary  11—^ 
the  panel  does  it.  Wc  call  the  Initiating  Judge  the  judge  to  whom  the 
case  is  sent  on  that  panel.  In  this  way  the  administrative  burdens  are 
also  equalized  and  not  put  on  the  seniormost  judge  of  that  panel. 
If  classed  as  a  summary  II,  he  writes  the  opinion.  If  the  panel  decides 
that  it  needs  oral  argument  they  have  to  hear  the  case. 

Now,  there  is  a  little  therapy  in  that,  too,  because  it  was  easy  before 
for  a  judge  seeing  a  difficult  case  on  classification  to  say,  "Well,  let's 
put  this  down  for  oral  argument,  knowing  that  he  might  never  get  it." 

The  Chairman.  Who  initiates  the  "no  soap,"  as  it  were  ?  One  of  the 
judges  of  the  panel,  or  what  ? 

Judge  Brown.  Yes,  sir;  it  is  done  by  the  panel.  One  judge  as  the 
Initiating  Judge  gets  it  on  a  rotating  basis. 

The  Chairman.  One  judge  initiates  it  and  then  it  goes  to  the  panel 
and  they  vote  on  it  ? 

Judge  Brown.  They  vote  on  the  classification  and  if  they  decide 
it  ought  to  be  orally  argued  they  have  to  hear  it.  Right  now  our  cases 
disposed  of  as  summary  II's — ^that  is,  without  oral  argimient— are 
running  close  to  50  percent.  It  is  an  interesting  thing  what  experience 
will  produce.  We  have  seen  the  percentage  of  summary  II  go  way  up. 
Since  January  1,  1971,  it  has  been  a  remarkable  thing.  It  was  about 
40  percent  but  each  succeeding  week  it  is  more  and  more,  all  of  which 
means  that  the  judges  have  gained  confidence  in  the  reliability  of  a 
previously  untried  system. 

The  Chairman.  Judge,  by  virtue  of  certiorari  the  Supreme  Court 
only  hears  about  1  percent,  we  are  told,  of  all  cases  that  are  decided  in 
the  U.S.  Court,  of  Appeals.  That  is  rather  an  interesting  item.  Now, 
where  you  have  these  panels  is  there  a  tendency  to  discourage  appeals? 
Is  there  any  injustice  done  because  judges  may  be  impatient  with  the 
vast  number  of  cases  that  come  before  the  panel  and  may  reject  appeal  ? 
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Judge  Brown.  I  think  there  is  always  a  hazard,  and  the  farther  you 
remove  it  from  the  nice  idyllic  sort  of  thing  of  a  full  oral  argument 
those  hazards  increase.  But  I  think  you  have  to  accept  it  on  what  we 
demonstrate  or  what  other  courts  can  demonstrate  that  they  are 
capable  of  doing. 

The  Chairmax.  What  I  am  trying  to  say  is  that  justice  is  more 
important  than  the  convenience  of  judges  and  more  important  tlian 
frugality  in  Congress  when  appropriating  for  improvements  in  the 
courts.  Is  there  any  diminution  of  the  quality  of  justice  in  the  method 
you  have  described? 

Judge  Brown.  I  don't  think  so,  but  you  have  put  your  finger  really 
on  what  this  problem  is  all  about.  It  isn't  a  question  of  convenience 
of  judges  and  it  isn't  an  effort  to  just  get  relief  from  burdens  because 
I  think  the  prospect  of  a  Federal  judge  on  a  court  of  appeals  of  a 
busy  area  is  going  to  be  liard  work  no  matter  how  it  is  sliced,  and  I 
don't  mind  it  nor  do  our  judges. 

The  Chairman.  I  don't  mean  to  imply  tliat  the  judges  are  in  any 
way  derelict  or  anything  like  that.  I  have  the  greatest  respect  for  the 
Federal  judiciary. 

Judge  Brown.  We  know  that,  and  I  don't  want  to  be  arguing  with 
the  timekeeper,  but  wliat  I  am  ti-ying  to  say  is  this :  that  this  puts  the 
focus  right  on  the  problem.  You  talk  about  justice.  Xow,  can  you  have 
justice  if  you  are  going  to  have  34,000  appeals  to  be  handled  by  a 
single  structure?  What  are  you  going  to  do?  Are  you  going  to  have 
another  tier  of  intermediate  appellate  courts — a  kind  of  junior  grade 
Supreme  Court,  or  a  senior  grade  court  of  appeals  ? 

You  can  see  that  on  the  growth  of  population,  business,  and  sound 
projections,  that  within  the  brief  period  of  8  years  (to  1980)  this 
country  is  going  to  be  faced  with  a  caseload  that  would  be  beyond  any 
kind  of  present  physical  capacity.  Keep  in  mind  also  that  the  more 
you  proliferate  these  circuits  in  numbers,  the  more  you  add  to  the 
burden  of  the  Supreme  Court  whose  work  right  now,  I  think,  chal- 
length  their  physical  capacity  in  a  policing  sort  of  sense  to  assure  some 
uniformity  in  the  Federal  jurisprudence.  So  I  think  that  justice  is  the 
factor  that  makes  you  look  carefully.  It  is  precisely  why  I  think  tliis 
commission  with  a  wide-ranging  authority,  charged  with  specific  re- 
sponsibility, should  and  could  collect  a  lot  of  very  sensible  views  from 
various  elements  of  the  bar  and  tlie  social  and  political  community 
across  the  Xation  to  see  what  ought  to  be  done. 

Another  factor  that  is  very  significant  is  the  increase  in  appeals  in 
contrast  to  the  increase  in  trials.  I  have  attached  as  an  exhibit  an 
extract  from  the  Shaf roth  1970  revisioji.  For  the  Fifth  Circuit  it  shows 
that  while  civil  trials  went  up  97  percent,  civil  api:)eals  went  up  157 
percent.  But  here  is  the  alarming  figure :  Criminal  trials  went  up  48 
percent  but  criminal  appeals  went  up  210  percent.  Every  sixth  case 
was  appealed  in  1960.  Now  every  third  case  is  appealed  and  the  chances 
are  this  is  going  to  get  worse  with  the  increased  payments  to  counsel 
under  the  amended  Criminal  Justice  Act.  Add  to  this  the  allowance 
of  fees  in  habeas  and  2255  cases. 

Mr.  PoFF.  Mr.  Chairman,  I  hope  it  doesn't  interrupt  the  train  of 
thought  here  but  it  is  important  to  me  to  understand  a  little  more  about 
the  functional  method  involved.  As  I  understand,  you  have  four  cate- 
gories of  cases  with  five  panels. 
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Judge  Brown.  We  have  five  panels. 

Mr.  PoFF.  Four  categories  of  cases  ? 

Judge  Brown.  Well,  our  docket  divides  itself  up  into  liabeas  corpus, 
2255's,  direct  criminal  appeals,  and  then  civil  cases.  That  is  all  thrown 
into  the  hopper  and,  mind  you,  when  we  talk  about  habeas  corpus 
and  2255's  it  means  that  case  has  survived  the  certificate  of  probable 
cause.  This  is  not  the  letter  from  the  prisoner,  "Please  give  me  some 
relief."  This  is  where  we  have  a  difference  in  our  statistical  methods 
with  some  one  or  two  other  circuits  since  thej^  treat  every  letter,  and 
so  on,  as  a  case.  Only  after  a  certificate  is  granted  does  the  case  go 
on  the  docket.  Under  screening,  when  the  time  expires  for  the  last 
brief  under  the  rules — ^this  is  about  65  or  70  days  from  the  filing  of 
the  record — the  clerk  simply  looks  at  this  roster  to  see  who  in  turn  is 
the  next  initiating  judge,  and  what  is  the  next  panel  (A,  B,  C,  D,  E). 
If  it  is  panel  B  he  gives  it  to  the  next  initiating  judge  on  panel  B. 
The  clerk  doesn't  know,  himself,  what  kind  of  a  case  it  is.  He  doesn't 
pick  it  or  choose  it,  and  every  panel  gets  its  ratable  share  of  every 
kind  of  business. 

Through  a  project  that  we  hoped  the  Chief  Justice  could  get  the 
Judicial  Center  to  support  financially  we  were  going  to  divide  the  cases 
into  two  main  categories:  (1)  60  percent  of  them  would  comprise 
diversity,  habeas  corpus,  2255's,  social  security,  labor  cases,  and  direct 
criminal  appeals  because  we  thought  the  percentage  of  summary  II's 
going  off  on  oral  argument  would  be  higher  in  that  category ;  (2)  the 
remaining  40  percent  would  comprise  the  balance  of  docket  by  types. 
In  the  early  days  of  the  screening  some  of  the  judges  said,  "Patent 
cases  are  always  difficult.  We  ought  not  to  screen  them.  We  should  ])ut 
them  down  for  oral  argument,"  or  tax  cases.  But  we  determined  that 
is  when  you  run  risks  of  injustice  and  unequal  treatm.ent  because  the 
prisoner  ought  to  at.  least  have  as  good  a  cliance  as  somebody  who  has 
a  million  dollars  to  finance  a  patent  case.  So  we  have,  and  have  had, 
no  categories  of  cases  that  are  automatically  given  a  particular  type 
of  treatment. 

Mr.  Porr.  I  see  in  cases  out  of  the  Fifth  Circuit  references  to  what 
are  called  summary  II's  and  I  assume  you  have  a  summary  I  category, 
and  that  you  have  a  category  III  and  category  IV.  Summary  II,  as 
I  understand  it,  is  a  case  that  is  decided  on  the  brief  without  oral 
argument,  and  category  III  is  the  case  that  is  decided  with  15  minutes' 
oral  argument,  and  categorj^  IV  the  case  decided  after  30  minutes,  but 
what  is  category  I  in  that  complex  ? 

Judge  Brown.  That  is  a  frivolous  case.  In  the  beginning  we  thought 
we  were  going  to  have  a  lot  of  frivolous  cases,  just  judicial  trasli.  It 
didn't  turn  out  that  way  and  so  most  go  off  as  II's. 

You  will  see  on  page  32,  table  8 — this  includes  the  first  9  months  of 
1971 — that  since  1969,  out  of  2,958  cases  that  we  had  briefed  and 
screened — that  is  across  the  board — 1,131  were  these  summary  II's. 
They  break  down  for  that  period  31  percent  for  habeas,  28  percent  were 
direct  criminal  appeals,  and  40  percent  were  civil  appeals. 

Mr.  PoFF.  I  am  interested  in  the  process  by  which  the  determination 
is  made  into  which  category  each  case  will  be  placed. 

Judge  Brown.  Well,  it  is  a  judicial  judgment.  It  is  not  made  by  law 
clerks.  Law  clerics  are  essential  in  this  process  but  the  judges  have 
assumed  the  direct  immediate,  personal  responsibility.  We  outline  some 
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of  the  factors  in  tlie  opinions  t  have  written  for  the  court  at  its  request, 
some  of  wliich  are  cited  in  my  statement.  I  think  that  the  most  im- 
portant factor  is :  Do  you  think  oral  argument  is  going  to  be  of  any 
real  help? 

Mr,  PoFF.  "Well,  now,  does  a  lawyer  for  the  litigant  have  any  input 
into  that  decisionmaking  process? 

Judge  Brow^x.  Only  by  the  quality  of  his  brief.  In  fact,  we  put  a 
star  on  the  calendar  which  would  indicate  it  is  a  15-minute  case  and 
my  comment  on  the  call  of  an  oral  calendar  always  is  that : 

Tou  have  gotten  this  star.  It  either  is  an  indication  that  your  case  has  little 
or  no  rperit  or  that  you  have  done  such  a  wonderful  job  that  you  don't  need  argu- 
ment or  more  time. 

"Well,  a  tax  case  is  not  a  very  sexy  thing,  say,  an  estate  tax  case.  You 
can't  even  state  the  problem  when  you  put  the  papers  down.  It  is  that 
complicated.  Likewise  with  a  Fair  Labor  Standards  Act  case  with  an 
exemption  for  overtime  rather  than  a  rate  of  pay.  Those  congressional 
standards  are  inevital^ly  so  complicated  that  all  the  oral  argument  in 
the  world  is  not  going  to  help  the  judges  in  an  understanding  of  the 
case. 

On  the  other  hand,  there  are  certain  kinds  of  cases  that  you  just  know 
ought  to  be  orally  argued  because  of  their  public  importance. 

"We  have,  for  example,  the  Toton  of  Shaic  case  that  made  quite  a 
sensation  where  a  panel  of  our  court  ordered  that  the  town  of  Shaw, 
Miss.,  do  a  lot  of  sewer  digging  and  telephone  and  electric  light  power 
installing  because  of  racial  grounds 

"We  have  a  kind  of  instinctive  feeling  about  this.  But  we  have  tried 
to  be  fair  with  the  bar.  I  have  three  opinions  (referred  to  in  my  state- 
ment) that  collect  both  the  statistics  on  why  we  had  to  do  it  and  what 
our  methods  are.  The  remarkable  thing  is  that  we  have  had  but  three 
challenges  to  this  system  and  each  one  has  survived  certiorari — two 
criminal  cases  and  one  civil  case.  "We  all  know  that  doesn't  mean  an}-- 
thinnf  finally,  but  the  Solicitor  General  each  time  filed  a  formal  memo- 
randum in  support,  of  our  practice.  Apparently,  the  Justices  of  the 
Supreme  Court  were  not  disturl^ed  by  our  new  methods. 

Mr.  PoFF.  Do  I  understand  that  each  of  these  panels  has  the  power 
to  make  a  dispositive  decision?  Does  the  full  court  hear  the  case  after 
the  panel  has  concluded  hearing? 

Judge  Browx.  No.  Only  if  a  majority  of  the  active  judges  votes  for 
en  banc  is  the  panel  decision  re^newed  by  the  full  court.  Then  we  have 
the  res]wnsibility  under  the  statute  to  hear  a  case  en  banc. 

The  CuAiRM.AX.  How  often  do  you  hear  cases  en  banc? 

Judge  Browx.  We  have  had  approximately  35  in  the  last  2  years 
but  we  have  not  had  any  orally  argued  cases  en  banc  for  2  years.  There 
is  ivtrend  in  the  court  now,  I  think,  that  with  this  standing  panel  device 
we  are  going  to  have  more  and  more  oral  argiunents  in  en  banc. 

The  Cttatrmaist.  Let  me  ask  this  question.  Judge.  It  is  more  or  less 
a  ])Viilosoi)liical  (piestion.  Do  you  think  appeal  in  ;>.  Federal  forum  is  a 
matter  of  right?  If  it  is  a  matter  of  right  does  the  discretionary  power 
that;  you  describe — whether  to  hear  or  not  to  hear  the  appeal — under- 
mine" that  right? 

Judffe  Brown.  I  think  that  is  one  of  the  basic  problems — to  what 
extent  should  the  system  now  tolerate,  allow,  or  require  or  permit  an 
appeal  as  a  matter  of  right.  That  is  what  we  have  in  nearly  every  case 
now.  You  can  rack  off  habeas  by  denial  of  CPC.  But  in  direct  criminal 
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appeal,  this  would  be  the  rare  case  where  appeal  is  frivolous.  Add  a 
few  bankiiiptcy  cases,  and  that  is  just  about  it.  The  rest  of  them  are 
entitled  to  a  review  as  of  right  and  I  don't  know  how  long  the  system 
itself — not  the  judges  but  the  system — can  stand  that. 

]\Ir.  Zelenko.  The  Fifth  Circuit  I  believe,  with  the  panels  as  you 
describe,  is  really  using  a  kind  of  certiorari  procedure  now,  isn't  it? 

Judge  Brown.  Xo,  I  don't  think  so,  although  we  are  a  firm  believer 
in  the  need  for  statutory  power  for  certiorari  action.  ^Vliat  we  do  as  a 
summary'  II  is  dispose  of  that  case  on  its  merits.  This  is  borne  out  by 
the  fact  that  the  figures  will  show  that  of  the  opinions  written  in  the 
summary  II  cases  approximately  a  third  of  them  are  signed  opinions. 

I  saw  one  recently  by  Judge  Thornbei-ry,  one  of  your  fonner  col- 
leagues, who  has  made  a  wonderful  judge.  I  will  tell  you  that.  His 
opinion  as  a  summary  II  was  a  signed  opinion  and  it  was  29  pages  long. 
It  had  ever}'  kind  of  serious  question.  I  forget  the  area  of  law  but  it 
was  Federal  legislation.  We  dispose  of  the  case  on  its  merits  and  by 
summary  II  we  do  not  midertake  to  say,  "Well,  this  is  just  not  worthy 
of  review." 

Rule  21  is  also  a  decision  on  the  merits.  It  is  a  judicial  determination. 
One  of  the  factors  for  rule  21  is  that  precedential  value  is  afforded  by 
an  opinion  in  the  case,  either  per  curiam  or  a  signed  opinion.  When  you 
start,  talking  about  1,600  opinions  we  are  publishing  each  year — of  14 
volumes  that  West  Publishing  Co.  publishes  each  year  for  the  court 
of  appeals,  the  Fifth  Circuit  has  five  of  those  volumes — it  is  almost 
impossible  for  us  to  keej)  up  with  them  ourselves. 

Mr.  Brooks.  This  is  an  outstanding  record,  I  think,  and  a  good 
innovation.  Have  any  of  the  other  circuit  courts  adopted  this  proce- 
dure to  expedite  their  consideration  on  the  merits  of  the  cases  sub- 
mitted to  them? 

Judge  Brow^x.  The  Eighth  Circuit  has  come  as  close  as  any  to  the 
system  we  are  following.  They  have  one  difference,  the  cases  are  put 
on  a  calendar  which,  so  far  as  we  see  it,  accomplishes  little  and,  on  the 
converse,  loses  much  of  the  time  in  disposition  which  we  save. 

One  of  the  things  gained  by  our  screening  is  not  only  increased  out- 
put but  increased  speed  of  output.  This  is  important  since  one  of  the 
scandals  today  is  this  terribly  long  time  between  conviction  to  affirm- 
ance in  criminal  cases. 

For  example,  on  a  direct  criminal  appeal  the  last  brief  is  due,  say. 
on  Octol)er  1.  It  gets  to  an  initiating  judge  (both  under  the  new 
standing  panel  system  or  under  our  former  screening  system)  within 
2  or  3  days.  It  takes  about  a  week  for  the  thing  to  go  through  the  mill, 
just  by  sending  it  to  Austin  or  to  Florida,  wherever  the  three  members 
of  the  panel  are.  Suppose  they  agree  on  a  summary  II  as  a  case  to  be 
disposed  of  without  oral  argument.  It  comes  back  to  that  initiating 
judge.  He  writes  an  opinion  right  then.  It  is  not  at  all  uncommon  for 
an  opinion  to  be  published  within  -30  to  45  days  of  the  time  of  the  last 
brief.  That  has  decreased  our  median  time  way  down  on  disf)Osition 
generally,  and  on  criminal  cases  and  postconviction  cases  we  are  down 
to  a  record  that  I  don't  know  whether  it  can  be  improved. 

Mr.  Brooks.  I  would  say  of  the  lawyers  in  my  district  that  I  have 
never  heard  a  complaint  about  the  appeals  procedures  that  exist  in 
tlie  Fiftli  Circuit  court.  They  don't  feel  that  they  are  getting  a  liad 
shake.  They  feel  that  they  get  fair  and  prompt  treatment.  I  think  that 
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it  is  an  indication  that  the  innovations  developed  by  Judfre  Brown  iir 
that  court  and  utilized  by  his  15  judges  do  work  and  meet  the  need,  I 
think  that  we  may  really  be  talking  about  the  wrong  thing  when  we 
talk  about  changing  the  circuit  lines.  The  facts  are,  how  can  we  make 
it  possible  for  these  judges  who  are  willing  to  Avork  to  do  their  job. 
The  Fifth  Circuit  is  a  good  example.  There  may  be  some  others.  I  agree 
Avith  the  chairman  in  that  I  have  some  doubts,  if  I  understand  you  cor- 
rectly, Mr.  Teller,  as  to  whether  or  not  we  can  have  enough  circuit 
court  judges  scattered  throughout  the  United  States  to  give  everybody 
a  full  oral  hearing.  We  don't  have  that  many  judges  that  we  can  ap- 
point. 

Mr.  PoFF.  My  colleague,  in  his  usual  fashion,  goe^  to  the  heart  of 
things  and  it  prompts  me  to  suggest  that  it  would  l)e  helpful  if  the 
record  at  this  point  could  show  the  ratio  of  applications  for  certiorari 
arising  out  of  the  Fifth  Circuit  as  compared  with  the  national  average. 

Judge  Browx.  I  don't  know  what  it  is.  There  are  figures  in  the  Di- 
rectors report  at  the  Administrative  Office  on  that  whicli  I  think 
would  be  quite  complete  and  accurate  as  they  deal  with  cases  actually 
disposed  of. 

Mr.  PoFF.  But  if  the  ratio  were  low  it  would  speak  well  for  the  in- 
novation the  judge  has  made,  and  I  would  rather  expect  that  the  per- 
centage ratio  would  be  low. 

Judge  Browx.  Let  me  give  you  another  illustration  of  the  use  of 
our  new  methods.  In  the  Chief  Justice's  opinion  in  this  recent  school 
de.'^egreffation  case,  the  Stoann  case.  I  transmitted  this  information 
while  the  case  was  pending,  without,  of  course,  going  to  the  merits  at 
all.  We  used  this  standing  panel,  that  is,  this  screening  panel  system  for 
school  cases,  as  well.  This  was  in  December  of  1969.  We  had  just  then 
been  chastised  by  the  Supreme  Court  and  reversed  summarily  for  a 
little  extension  of  time  I  trranted  to  the  Secretary  of  Health,  Educa- 
tion.  and  Welfare  whose  emissar\'  made  a  call  to  my  house  at  10 
o'clock  at  night — the  first  time  I  had  ever  seen  a  safe-hand  courier 
since  I  was  a  second  lieutenant — and  the  Supreme  Court,  in  effect,  told 
us  to  get  on  witli  the  business.  We  had  a  council  meeting  and  we  de- 
cided that  the  moment  an  appeal  came  up,  the  panel  assigned  by  roster 
with  no  chance  of  panel  picking  w^ould  have  that  case  from  then  on. 

Some  of  these  in  a  course  of  fi  months  were  appealed  three  differ- 
ent times  from  about  December  3,  1969,  until  September  12  last  year, 
1970,  at  which  time  we  decided  that  we  would  wait  for  the  Supreme 
Court  to  speak  and  say  no  more  until  they  did.  This  we  announced 
to  the  bar.  In  that  short  9-month  period  we  had  disposed  of  193  school 
cases,  some  of  which  were  appealed  as  many  as  three  different  times. 

We  cut  down  the  time  for  notice  of  appeal.  We  cut  down  the  time  for 
filing  of  the  record.  We  cut  down  the  time  for  filing  of  briefs.  Remark- 
ably, we  only  heard  three  of  those  193  orally.  Well,  there  were  a  lot 
of  "people  who  didn't  like  that  method  but  in  only  one  of  them  was 
certiorari  granted,  and  this  was  on  the  merits,  not  method. 

Mr.  ITrTCiiTxsox.  Mr.  Chairman,  may  I  make  an  inquiry  at  this 
point? 

The  Chairm.^x.  Yes. 

Mr.  HuTCiiixsox.  Judge,  in  order  to  clear  up  some  present  confu- 
sion in  my  mind,  when  a  case  is  assigned  to  a  panel  and  it  decides  that, 
let's  say,  it  is  Avorthy  of  class  IV  consideration  and  now  under  your 
present  arrangement  that  same  panel  hears  the  case,  hears  the  oral 
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argument,  and  so  on,  then  that  same  panel  or  one  of  the  judges  on  that 
panel  then  prepares  an  opinion  ? 

Judge  Brown.  Right. 

Mr.  Hutchinson.  Then  does  the  full  court,  15  judges,  sit  in  con- 
ference on  that  case^ 

Judge  Brown.  No;  this  was  never  followed  in  the  good  old  days 
when  we  had  plenty  of  time.  Each  panel  is  the  court  of  appeals.  The 
statute  says  it  sits  in  panels  of  three  judges  or  the  full  court.  You  can't 
have  it  in  between.  Here  is  where  the  full  court  comes  in.  First,  sen- 
sitive to  our  responsibility  as  a  court  for  everything  that  goes  out  from 
each  of  the  panels,  we  have  now  come  up  with  a  couple  of  other  meth- 
ods since  we  have  mechanical  problems  of  people  scattered  so  far.  We 
call  them  pinkies  and  prepinkies.  That  is  one  of  my  innovations.  This 
is  simply  a  cover  sheet  to  alert  the  judge  with  this  mass  of  material  to 
the  need  for  action  and  the  deadline. 

The  pink  cover  sheet  instructions  advise  each  active  judge  that  here 
is  a  request — either  by  a  party  or  by  one  of  the  judges — for  reconsid- 
eration by  the  full  court.  In  others  it  is  a  letter  expressing  from  a 
judge  some  concern  about  the  panel's  opinion.  So  that  we  are  well  dis- 
ciplined toward  reading  this  mass  of  opinions,  1,600.  That  means  close 
to  150  a  month  and  they  will  come  out  in  slugs  like  that.  If  a  judge 
sees  a  decision  of  a  panel  that  he  is  disturbed  about  he  writes  that 
panel.  We  have  a  detailed  systematic  system.  Copies  go  to  all  the  other 
active  members  of  the  court.  Hopefully,  the  panel  can  ^york  out  the 
cause  of  disturbance.  We  are  concerned  at  that  stage  primarily  with 
the  opinion  as  a  precedent,  what  is  it  going  to  do  in  terms  of  a  prece- 
dent. This  is  so  because  we  do  try  to  follow  the  practice  of  not  over- 
ruling another  panel  and  most  of  the  time  when  we  do  it  it  is  inad- 
vertent. We  are  pretty  well  disciplined. 

Now,  the  parties  under  the  statute  are  not  entitled  to  an  en  banc 
nor  can  they  demand  a  vote.  All  they  can  do  is  request  it  and  the 
Supreme  Court  ruled  that  they  were  entitled  to  a  vote  by  the  judges, 
if,  but  the  "if"  is  a  big  one,  a  member  of  the  court  requests  a  poll. 

Now,  we  have  had  approximately  300  applications  or  petitions  for 
rehearing  en  banc  over  the  last  4  years.  Of  those,  in  267  the  judges 
have  declined  to  ask  for  a  poll.  They  just  automatically  go  off  and 
then  the  panel  has  the  full  responsibility.  Of  that  300,  only  35  mustered 
enough  concern  to  have  a  poll.  Of  course,  without  problems,  in  order 
to  expedite  action,  I  devised  a  form  letter  for  the  poll  and  I  have  a  bal- 
lot that  is  as  good  as  any  political  party  ever  devised.  On  a  single 
ballot  we  were  voting  "Grant"  or  "Deny"  petition  for  rehearing,  and 
with  or  without  oral  argument. 

Now  we  have  decided  that  we  are  going  to  try  two  ballots.  We 
vote  first  on  en  banc.  If  it  is  granted,  then  I  submit  another  ballot 
to  the  judges  as  to  oral  argument.  This  makes  it  a  little  bit  easier 
because  sometimes  the  temptation  is  great  to  look  at  the  physical, 
logistical  problems  of  assembling. 

For  example,  the  only  place  we  can  have  an  en  banc  argument  is 
in  Houston. 

We  have  a  removable,  retrievable,  collapsible  double-tiered  bench. 

Some  counsel  addressing  us  in  a  school  case  once  said  he  hoped  that 

the  judges  on  the  lower  tier  would  not  feel  that  in  addressing  the 

:  senior  members  he  was  speaking  over  their  heads.  But  those  are  some 

•  of  the  problems. 
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The  Chairman.  Judge,  I  gatlier  from  reading  your  statement  that 
you  suggest  that  the  revision  of  the  Fifth  Circuit  boundaries  will  not 
ease  the  caseload  per  judgeship  in  the  fifth  circuit;  am  I  correct? 

Judge  Brown.  That  is  correct. 

The  Chairman.  I  take  it  tliat  you  mean  additional  judges  would 
be  required  in  addition  to  the  circuit  revision? 

Judge  Brown.  That  is  the  only  way  we  would  get  any  relief  there. 
You  could  split  it  up  into,  say,  three  circuits  but  for  tliis  business 
you  are  going  to  have  to  have  x  judgepower  and  that  will  mean, 
say,  22  or  25  total  imd  that  comes  back  again  to  illustrate  this  basic 
question  of  what  is  it  you  expect. 

The  Chairman.  If  we  authorize  additional  judges  we  will  go  beyond 
the  nine  judge  limit  suggested  by  some. 

Judge  Brown.  Well,  my  feeling  is  that  there  should  be  no  limit  to 
nine  and  that  you  can  make  a  15- judge  court  work,  and  work  well. 
There  is  a  feeling  expressed  by  some  very  distinguished  people.  Judge 
Lumbard,  for  example,  who  just  recently  stepped  down  as  chief  judge 
of  the  Second  Circuit,  who  firmly  believe  that  nine  is  all  you  can 
really  handle. 

The  Chairman.  That  is  what  he  told  us  the  other  day. 

Judge  Brown.  There  are  problems.  We  have  problems  growing 
out  of  size,  but  I  just  think  if  you  look  at  this  realistically,  a  nine-man 
court  is  a  dream.  Mr.  Hutchinson,  did  I  answer  your  question? 

Mr.  Hutchinson.  Yes :  Judge,  you  did. 

Mr.  ]McClory.  Would  the  Chairman  yield  for  a  question  ? 

The  Chairman.  In  a  minute.  Beyond  provision  for  additional  judges 
you  would  recommend  that  we  address  ourselves  to  legislation  con- 
cerning post-conviction  remedies,  diversity  of  citizenship  jurisdic- 
tion, tlie  uses  of  certiorari  by  courts  of  appeals,  social  security  cases, 
revision  of  the  courts  into  panels,  the  use  of  oral  arguments,  and  so 
forth.  Is  there  anything  else  that  should  be  done  besides  these  reforms  ? 

Judge  Brown.  Well,  that  covers  pretty  much  everything,  I  think. 
I  think  this  inquiry  is  long  overdue.  I  have  been  sounding  this  every- 
where to  the  point  where  I  am  almost  becoming  an  irritant,  I  guess. 

The  Chairman.  What  kind  of  guidelines  should  the  bill  contain 
to  assist  the  Commission  in  developing  new  circuit  boundaries?  Have 
you  any  suggestion  for  guidelines?  You  wouldn't  want  one  State  to 
constitute  a  single  circuit. 

Judge  Brown.  As  to  how-  to  state  it,  I  am  a  little  uncertain.  My 
observation  is  that  judges  do  fairly  well,  maybe,  in  interpreting  law, 
but  they  are  poor  draftsmen.  Every  time  there  has  been  a  bill  drafted 
by  judges  and  submitted  to  the  Congress  by  the  Judicial  Conference, 
we  have  had  to  amend  it  later  on  Ijecause  it  didn't  say  what  we  intended 
it  to  say.  I  would  leave  that  to  the  skilled  people  in  the  Congress.  You 
are  capable  of  doing  it.  In  the  Transportation  Act,  you  have  the  trans- 
portation policy  of  the  United  States.  In  the  crime  on  the  streets  bill, 
you  have  what  the  policy  of  the  United  States  is;  and  this  Commis- 
sion should  be  charged,  however  you  articulate  it,  with  the  respon- 
sibility of  looking  into  this  problem  of  the  intermediate  appellate 
system  of  the  United  States,  the  Federal  judiciary,  what  it  can  do. 
what  is  needed,  Avhat  kind  of  reductions  or  increases  are  advisable, 
and  then  charge  the  Commission  also  with  exploring  fully  the  innova- 
tive methods  of  courts,  not  only  the  Fifth  Circuit  but  the  Ninth  Circuit 
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the  Sixth  Circuit,  the  Eighth  Circuit,  in  trying  to  solve  some  of  these 
problems. 

I  think  there  is  a  place  for  the  Commission  to  do  that,  because  we 
hope  that  it  woukl  have  fine  people  on  it  that  would  have  a  great 
interest.  One  of  the  problems  that  just  came  to  mind  by  the  remark 
the  Chairman  made,  is  tliis  one  about  oral  argument.  Now,  that  is  a 
j)retty  serious  question.  The  tradition  has  been  that  you  are  entitled  to 
be  heard  orally.  We  have  had  to  abandon  that  in  over  50  percent  of 
our  cases. 

Now,  I  think  the  Xation  needs  to  decide:  Is  that  a  sound  thing? 
The  Congress  may  have  doubts  about  the  system  we  are  following. 
They  may  say,  "What  would  you  be  faced  with;  well,  what  is  the 
prospect?"  The  answer  is  revealing.  I  can  show  you  on  these  tables 
in  my  statement  that,  for  example,  next  year  we  will  have  1,720  cases 
as  a  minimum  to  hear;  that  is,  dispose  of.  If  we  heard  those  on  oral 
argument  at  20  cases  a  week- — and  that  is  all  we  have  ever  been  able 
to  handle — we  would  have  85  court  weeks.  Now,  with  just  15  active 
judges,  and  assuming  they  sit  15  weeks  which  is  twice  what  they  are 
able  to  do  now  with  screening,  we  would  still  need  75  visiting  judges. 
You  can't  get  them.  You  just  can't  get  them.  And  even  if  you  got  30 — 
that  is  perhaps  attainable — there  are  still  some  difficulties. 

These  tables  show  the  cumulative  backlog,  and  it  runs  from  280  the 
first  year — next  year,  fiscal  year  1972 — up  to  nearly  2,200  in  1975, 
just  3  years  from  now.  No  matter  how  distressing,  that  is  the 
answer  to  people  who  deplore  the  absence  of  oral  argument;  with 
case  filings  of  the  kind  we  now  have  and  which  the  Nation  will  soon 
experience,  the  system  will  collapse.  We  would  be  in  a  state  of  chaos 
with  backlogs  of  scandalous  proportions  that,  on  oral  argument  alone, 
would  take  as  much  as  3  years  to  wipe  out. 

The  Chairman.  You  just  think  that  Congress  should  take  an 
adjournment  for  3  years,  and  with  less  burdens  you  will  have  less 
cases  ? 

Judge  Browx.  That  would  make  this  job  the  sinecure  which  people 
told  me  I  was  getting  when  I  got  appointed. 

The  Chairman,  Any  other  questions  ? 

Mr.  Hutchinson.  Mr.  Chairman,  may  I  inquire  further?  Judge, 
I  imderstand  you  are  a  strong  proponent  of  the  commission  approach 
to  this  whole  problem,  not  only  in  determining  the  territorial  bounds 
of  circuits,  but  in  tightening  all  of  these  procedural  changes  and  limi- 
tations upon  the  appellate  power  and  w^liat  not. 

Judge  Brown.  Yes,  sir. 

Mr.  Hutchinson.  This  disturbs  me  a  little  bit.  For  the  sake  of  argu- 
nient  at  the  moment,  maybe  Congress  might  get  wrapped  up  in  politics 
in  try'ing  to  define  exactly  where  a  circuit  boundary  should  be,  but 
if  we  turn  over  to  a  Commission  this  whole  task  of  limiting  the 
appellate  power  and  so  on,  it  seems  to  me.  Judge,  as  though  what 
we  are  doing  is  turning  over  to  the  Commission  a  job  that  Congress 
under  the  Constitution  is  expected  to  perform.  I  don't  want  to  (juarrel 
about  it,  but  I  just  want  to  state  that,  I  take  it  you  would  disagree 
with  me. 

Judge  Brown.  Well,  I  don't  think  I  really  do  disagree  with  you,  I 
think  that  in  part  this  is  inevitable  with  a  commission,  but  I  think  it 
is  still  good  if  for  no  other  reason  than  this :  For  them  to  simply  draw 
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circuit  lines  is  no  solution  at  all.  It  is  just  no  solution  at  all.  So  you 
don't  want  to  charge  them  with  a  job  that  is  both  superficial  and 
absolutely  of  no  real  meaningful  effect.  What  do  you  want  them  to  do? 
You  want  them  to  recommend  circuit  lines  in  the  light  of  policies 
which  would  be  good  but  which  admittedly  Congress  would  have  to 
determine.  And  I  am  quite  careful  here  to  say  that  obviously  they 
cannot  make  policy  determinations  and  submit  that  as  a  kind  of 
reorganization  plan  structure  for  the  Russian  type  of  veto;  circuit 
lines,  yes,  that  are  based  on  that.  When  the  Congress  examines  these 
underlying  inquiries  and  policy  determinations  that  the  Commission 
recommends  as  the  basis  for  their  circuit  line  drawing,  the  Con- 
gress will  have  to  say  whether  these  are  good  or  bad.  You  might  con- 
clude: "We  can't  take  their  lines  because  they  are  based  on  some 
policies  we  find  unacceptable."  So  I  think  there  would  still  be  a  big 
job  for  Congress,  a  big  job  for  Congress.  But  from  the  standpoint 
of  the  Fifth  Circuit,  which  Iuts  nearly  :25  percent  of  the  whole  business 
of  the  courts  of  appeals  in  the  UnitiBd  States,  I  can't  imagine  if  they 
drew  some  circuit  lines,  how  we  would  get  one  dime's  worth  of  relief 
out  of  it.  Do  I  answer  your  question  now,  Mr.  Hutchinson  ? 

Mr.  Hutchinson.  Yes,  Judge,  you  have.  Thank  you. 

The  Chairman.  Mr.  McClory. 

Mr.  McClory.  Thank  you,  Mr.  Chairman.  I  want  to  say.  Judge, 
tliat  you  have  provided  a  very  illuminating  and  very  helpful  state- 
ment here  in  your  testimony  before  the  committee  and  I  want  to 
express  my  appreciation.  Also,  I  would  like  to  ask  a  couple  of 
questions. 

One  is  don't  you  feel  that  it  would  be  a  preferable  approach  to 
have  a  commission  which  would  make  recommendations  with  the 
Congress  undertaking  to  review  those  recommendations  rather  than 
for  Congress  to  originate  legislation  ? 

Judge  Brown.  I  am  not  sure  that  I  understand,  Mr.  McClory. 

Mr.  McCi.oRY.  Well,  the  commission  form  which  is  embodied  in 
the  bill  before  us  would  provide  that  the  recommendations  of  the 
conmiission  would  automatically  become  a  law  unless  the  Congress 
undertook  to  veto  those  rexjommendations  and  that  then  in  effect  it 
would  become  law  without  the  President  receiving  a  piece  of  legisla- 
tion and  approving  or  disapproving  it.  I  am  just  wondering  if  you 
don't  fe-el  that  it  woud  be  a  preferable  procedure  for  the  commission 
to  recommend  to  the  Congress  new  geographical  lines,  recommenda- 
tions with  regard  to  a  change  in  procedures  or  change  in  the  types  of 
cases  that  are  to  be  heard  on  appeal,  and  then  the  Congress  to  act  on 
the  basis  of  those  recommendations  in  a  direct  manner  as  we  do  act 
on  most  legislat i  ve  proposals  ? 

Judge  Brown.  I  go  so  far  with  you  that  I  really  hesitate  to  disagree 
at  all.  I  think  the  virtue  of  the  commission  recommendation  of  the 
circuit  lines  after  the  commission  has  been  charged  with  respon- 
sibility to  determine  these  and  recommend  underlying  policies  is  that 
if  the  Congress  accepts  the  underlying  policies  upon  which  the  recom- 
mended lines  are  drawn  to  effectuate  this,  a  lot  of  such  policies  would 
have  to  be  expressed  in  terms  of  active  legislation.  In  that  way  the 
cii'cuit  lines  could  be  accepted  without  what  we  are  told  are  the  politi- 
cal problems  when  you  start  pushing  States  from  one  circuit  to  another. 
This  is  to  say  that  I  think  there  is  a  great  value  in  the  commission-type 
of  structure  and  the  report  on  circuit  lines  has  to  be  definitive,  that  is, 


426 


125 

definitive  in  the  sense  that  it  is,  for  example,  to  be  drawn  between  the 
States  of  Michigan  and  Ohio,  or  here  or  there. 

For  example,  sup]iosc  the  Commission  decides.  ''Well,  we  ought  to 
have  a  certiorari  type  of  case"  and  in  these  categories,  diversity,  2255*s, 
post-conviction.  That  would  take  affirmative  legislation.  You  could 
adopt  the  circuit  lines  and  you  would  know  we  would  not  get  any 
workload  relief  out  of  it,  even  though  we  could  still  be  restructured 
geographically.  However,  before  the  lielp  would  come  the  (^ongress 
itself  would  Ixaxe  to  review  that  policy  and  then  write  a  statute  because 
right  today  the  Judicial  Code  commands  us  witli  the  duty  to  take  every 
case  except — and  you  can  put  about  1  pei-cent  in  tlie  exception.  Con- 
gress and  the  President  can  alone  bring  these  changes  about.  Did  I 
answer  you  ?  Does  that  help  you  any  ? 

Mr.  McClory.  Yes. 

Mr.  PoFF.  If  my  colleague  would  yield,  if  I  interpret  my  colleague's 
concern,  actually  it  is  that  if  we  pursue  tlie  procedure  sketched  in  the 
bill  and  the  Commission  makes  its  report  and  the  Congress  fails  to 
veto  it  and  it  theoretically  becomes  valid  automaticall}^  and  then  sub- 
sequent to  that  point  in  time  someone  challenges  the  constitutionality 
of  that  legislative  process  and  if  the  court  should  find  tliat  the  process 
was  unconstitutional,  wliat  a  shambles  the  S3"stem  would  be  faced  with. 
Do  I  correctly  interpret  that? 

Mr.  McClory.  That  is  implicit  in  the  question,  although  I  gather 
that  the  judge  finds  no  constitutional  obstacle. 

Judge  Brown.  I  don't  suppose  you  could  ever  say  that  about  any- 
thing, but  I  am  sui'e  the  conception  of  this  is  that  you  have  a  rich  his- 
tory now  and  the  Congress  has  apparent!}^  found  it  to  its  satisfaction 
in  reorganization  plans.  For  example,  the  Federal  Torts  Claims  Act 
came  through  a  reorganization  plan.  All  of  a  sudden  I  had  a  good 
claim  against  a  steamship  for  a  clock  damage.  I  didn't  have  it  the  day 
before.  It  was  in  the  form  of  a  reorganization  plan.  You  have  often 
done  that.  And  we  all  benefit  from  the  salary  revision  bill.  Now,  I 
guess  nobody  has  been  greedy  enough  to  challenge  that.  I  suppose 
somebody  could  challenge  it. 

Mr.  PoFF.  Would  my  colleague  yield  ? 

Mr.  McClory.  Yes. 

Mr.  PoFF.  That  is  hardly  on  all  fours  with  the  procedure 

Judge  Browx.  That  is  right. 

Mr.  PoFF  (continuing).  Because  involved  in  this  case  and  not  in  the 
one  you  put  is  the  question  of  the  prerogative  of  tlie  Cliief  Executive 
to  sign  legislation  passed  by  tlie  Congress,  and  this  procedure  makes 
no  provision  for  the  Chief  Executive. 

Judge  Brown.  I  guess  the  theory  is  Avhen  he  signs  this  bill  with 
whatever  modifications  he  has  in  eifect  agreed — — 

Mr.  PoFF.  lie  would  be  estopped?  He  would  waive  his  constitu- 
tional powers?  I  wonder  if  a  President  can  waive  his  constitutional 
powers. 

Judge  Brown.  We  would  give  you  at  least  a  class  III  on  that  con- 
tention, I  tell  you  that. 

The  Chairman.  I  don't  know  whether  this  question  is  appropriate 
or  not,  but  if  the  matter  came  before  you  at  some  future  time  would 
you  care  to  indicate  what  the  decision  would  be? 

Mr.  PoFF.  I  hope  the  Chiairman  doesn't  mean  to  put  that  question  in 
quite  that  form. 
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The  Chairman.  I  will  put  it  in  judicial  form.  Tlie  questions  and 
answers  seem  to  have  the  same  import.  You  seem  to  imply  that  you  do 
approve  of  the  bill ;  that  is,  a  commission  could  draw  these  lines. 

ffudge  Browx.  I  think  it  is  worth  ruainin<»:  the  risk.  There  may  be 
constitutional  problems  but  I  think  it  is  worth  running  the  risk  and  I 
can  speak  with  some  freedom  because  the  prospect  of  my  going  farther 
north  than  the  northern  border  of  Texas  is  pretty  remote  at  this  stage. 
I  have  a  good  deal  of  latitude,  I  think.  I  believe  that  there  is  a  pretty 
good  chance  that  the  system  w^ould  be  sustained. 

The  Chairman.  Judge  Friendly,  in  his  statement,  stated  the 
following : 

Another  iwssibility  would  be  to  create  the  Commission,  instruct  it  to  report  on 
Circuit  realignment  in  a  short  period,  say  six  months,  with  the  legal  effect  pro- 
vided in  Section  6(b)  of  the  bill,  and  then  go  on  to  make  further  recommenda- 
tions, with  respect  to  which  affirmative  Congressional  action  would  be  required. 
Perhaps  that  would  be  the  best  solution  of  all. 

Do  you  agree  with  that  ? 

Judge  Brown.  I  don't  disagree  with  it  in  the  policy  expressed.  He 
said  so  briefly  and  so  well  what  I  took  40  pages  to  sa}'  and  he  is  not 
known  either  for  being  short  in  his  opinions.  ^Ye  both  suffer  from 
somewhat  the  same  problem  only  he  is  more  scholarly.  My  criticism 
of  that  is,  and  I  think  I  know  something  about  this,  I  defy  anybody  to 
come  up  with  an  intelligent  realinement  of  these  circuits  in  6  months 
to  give  any  kind  of  real  relief.  I  just  don't  see  it.  You  can  play  with 
these  figures  any  way  you  wish.  I  even  gave  you  a  map  so  you  can  look 
at  it.  It  is  right  there.  But  as  far  as  the  other  j^olicies,  I  think  there  is  a 
need  and  he  seems  to  recognize  that  we  have  to  look  into  this  thing  to 
see  what  ought  to  be  done.  So,  on  the  disturbing  problems  we  are 
together. 

Mr.  Porr.  Do  you  think  that  a  geographical  realinement  of  the  cir- 
cuits might  ne<;-essaril3'  entail  geographical  realinement  of  the  districts 
within  the  circuit  ? 

Judge  Brown.  Not  the  district  boundaries,  I  wouldn't  think  so. 

Mr.  PoFF.  Not  necessarily,  but  might  possibly  ? 

Judge  Brow^n.  Yes.  I  will  make  this  point  here :  that  you  have  a  look 
at  the  business.  Where  does  the  business  come  from  ?  Ninety  percent  of 
ours  comes  from  the  district  courts  and  that  is  where  you  have  to  look 
to  see  what  is  going  to  happen.  To  just  say  there  are  so  many  district 
judgeships,  and  there  are  so  many  States,  and  even  so  much  popula- 
tion, you  end  up  with  a  very  unrealistic  sort  of  determination.  I  think 
the  Second  Circuit  would  be  a  good  illustration.  I  am  sure  a  dispropor- 
tionate part  of  their  business  populationwise  comes  from  the  Southern 
District  and  tiie  Eastern  District  of  New  York. 

The  Chairman.  Mr.  Zelenko. 

Mr.  Zelenko.  Judge,  do  you  envision  this  Commission  as  authorized 
to  create  additional  circuits  as  well  as  to  reA'ise  existing  lines  and  to 
keep  the  number  at  11  ? 

Judge  Brown.  You  know,  I  never  thought  about  that,  and  perhaps 
that  proves  that  the  bill  is  inadequately  structured.  I  am  not  sure  but 
what  it  does  permit  that  but  it  is  pretty  vague.  It  says,  and  you  know 
it  better  than  I : 

*  *  *  the  present  division  of  the  United  States  into  the  several  judicial  cir- 
cuits, and  to  recommend  to  the  President,  the  Congress,  and  the  Chief  Justice 
such  changes  as  may  be  most  appropriate  for  the  expeditious  and  effective  disposi- 
tion of  judicial  bu.siness. 
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If  they  aren't  charged  with  the  duty  of  recommending  the  creation 
of  some'new  courts  of  appeals  I  don't  see  how  they  can  do  anHhing 
worthwhile  since  once  again  the  Fifth  Circuit  is  itself  the  finest 
exam])le. 

Mr.  Zelknko.  In  that  connection,  then,  Judge,  would  it  l)e  helpful, 
to  the  Commission  to  have  some  guidelines  in  the  legislation  (  For  ex- 
ample, should  there  be  a  maxiuuuu  number  of  circuits  that  should  be 
authorized  ? 

Judge  Brown.  I  think  that  is  a  question  that  has  to  be  decided.  I 
gave  you  the  illustration  that  on  these  1980  projections  you  are  going 
to  have  35  circuits.  Obviously,  that  system  is  going  to  be  entirely  dif- 
ferent from  what  we  have  today  and  I  think  the  Congress  would  have 
to  recognize  it.  I  think,  firet,  you  would  have  a  series  of  parochial 
courts  and  you  would  have  an  impossible  burden  on  the  Supreme  Court 
for  an  intelligent  sort  of  national  consistency.  So  the  Congi-ess  would 
have  to  decide  how  many  courts  of  appeals  can  the  Nation  really 
tolerate,  and  that  brings  you  right  down  to  these  very  basic  questions. 

Mr.  Zelenko.  The  Judicial  Conference  apparently  doesn't  recom- 
mend any  specific  criteria  or  standards  to  guide  the  Commission  in  con- 
sidering the  creation  of  new  circuits  or  revised  circuits.  For  example, 
a  minimum  number  of  district  judgeships,  a  minimum  nuuiber  of  dis- 
tricts, a  maximum  number  of  circuits,  a  maximum  nmnber  of  circuit 
judges,  a  minimmn  number  of  circuit  judges,  a  prohibition  against  a 
circuit  containing  only  one  State,  a  prohibition  against  a  State  being 
divided  between  or  among  circuits,  and  so  forth.  These  are  matters  I 
gather  from  your  testimony  Avhich  also  should  be  considered. 

Judge  Brown.  I  think  so. 

Mr.  Zelknko.  Thank  you,  Judge,  ver}^  much. 

The  Chairman.  Judge,  this  is  a  very  knotty  and  intricate  problem 
and  you  have  certainly  been  helpful  in  untying  some  of  the  knots  and 
your  statement  has  been  very  illuminating.  We  always  welcome  your 
presence  here  and  we  especially  welcome  j^ou  at  this  point. 

Judge  Brow^n.  I  hope  you  Avill  let  me  come  back. 

The  Chairman.  We  are  very  grateful  to  you. 

Judge  Brown.  May  I  take  this  opportunity  to  present  to  the  other 
members  of  the  Committee  my  secretary,  Mrs.  Blackstock,  whom  I 
introduced  to  several  of  the  members  earlier.  She  is  my  right  hand  on 
these  matters. 

The  Chairman.  Yes,  indeed. 

rludge  Brown.  I  don't  know  why  she  didn't  have  a  few  more  facts 
and  figures  in  my  statement  but  I  have  given  you  enough. 

It  is  a  ])leasure  to  be  here  and  we  are  confident  that  we  have  an 
understanding  heart  in  the  Congress.  Thank  you  very  much. 

The  Chairman.  We  have  received  the  statement  of  Judge  Alfred  P. 
A[urrah,  Director  of  the  Federal  Judicial  Center.  It  is  clear  that  the 
Judicial  Center  has  given  some  attention  to  the  subject  of  revision 
of  circuit  court  boundaries.  We  shall  hold  Judge  Murrah's  statement 
until  we  are  able  to  reschedule  his  appearance. 

I  believe  it  is  \evy  important  to  have  Judge  Murrali  testify  on 
this  subject.  The  hearing  will  adjourn  imtil  we  can  arrange  for 
the  presence  not  only  of  Judge  Murrah  but  of  Judge  Friendl}',  who 
is  tl)(>  chief  judge  of  the  Sefoiul  Circuit. 

(Whereupon,  at  11  :oO  a.m.,  the  subconunittee  adjourned,  subject  to 
the  call  of  the  Chair.) 

O 


CIRCUIT  REALIGNMENT 


RECEIVED 

JAN  'd  6  19/0 

HEARINGS 

N-  U-  LAW  LIBRART 

SUBCOMMITTEE  ON 
IMPROVEMENTS  IN  JUDICIAL  MACHINEEY 

OF  THE 

COMMITTEE  ON  THE  JUDICIARY 
UNITED  STATES  SENATE 

NINETY-FOURTH  CONGRESS 

FIRST  SESSION 
ON 

S.  729 

THE    REALIGNMENT    OF    THE    FIFTH    AND    NINTH    CIRCUIT 

COURTS  OF  APPEALS 


PART  2 


MARCH  18,  19;  MAY  20  AND  21,  1975 


Printed  for  the  use  of  the  Committee  on  the  Judiciary 


U.S.  GOVERNMENT  PRINTING  OFFICE 
66-832  0  WASHINGTON   :    1975 


COMMITTEE  ON  THE  JUDICIARY 

JAMES  O.   EASTLAND,  Mississippi,   Chairman 


JOHN  L.  McCLELLAN,  Arkansas 
PHILIP  A.  HART,  Michigan 
EDWARD  M.  KENNEDY,  Massachusetts 
BIRCH  BAYH,  Indiana 
QUENTIN  N.  BURDICK,  North  Dakota 
ROBERT  C.  BYRD,  West  Virginia 
JOHN  V.  TUNNEY,  California 
JAMES  ABOUREZK,  South  Dakota 


ROMAN  L.  HRUSKA,  Nebraska 
HIRAM  L.  FONG,  Hawaii 
HUGH  SCOTT,  Pennsylvania 
STROM  THURMOND,  South  Carolina 
CHARLES  McC.  MATHIAS,  Jr.,  Maryland 
WILLIAM  L.  SCOTT.  Virginia 


Subcommittee  on  Improvements  in  Judicial  Machineet 

QUENTIN  N.   BURDICK,  North  Dakota,   Chairman 
JOHN  L  McCLELLAN,  Arkansas  ROMAN  L.  HRUSKA,  Nebraska 

PHILIP  A  HART,  Michigan  HUGH  SCOTT,  Pennsylvania 

JAMES  ABOUREZK,  South  Dakota  WILLIAM  L.  SCOTT,  Virginia 

William  P.  Westphal,  Chief  Counsel 
William  J.  Weller,  Deputy  Counsel 

(n) 


o 


CONTENTS 


Bills 

Text  of  bills :  p«k« 

S.  729,  94th  Congress,  1st  session 3 

Testimony 
Opening  statements : 

Burdick,  Hon.  Quentin  N.,  U.S.  Senator  from  North  Dakota,  chairman, 
Subcommittee  on  Improvements  in  Judicial  Machinery : 

March  18,  1975 1 

March  19,  1975 81 

May  20.   1975 109 

May  21,   1975 155 

Alphabetical  listing  of  witnesses  : 

Abel,  Hon.  Brent,  president,  California  State  Bar  Association : 

Prepared    statement 162 

Testimony  before  the  subcommittee 162 

Bell,   Hon.   Griffin   B.,   judge,   U.S.   Court  of  Appeals  for  the   Fifth 
Circuit : 

Testimony  before  the  subcommittee 29 

Brown,   Hon.   John  R.,  chief  judge,   U.S.  Court  of  Appeals  for  the 
Fifth  Circuit : 

Testimony  before  the  subcommittee 38 

Browning,  Hon.  James  R.,  judge,  U.S.  Court  of  Appeals  for  the  Ninth 
Circuit : 

Letter  of  March  21,  1975 145 

Cannon,  Hon.  Howard  W.,  U.S.  Senator  from  Nevada  : 

Prepared    statement 82 

Cassedy,   Hon.   Marshall  R.,   executive  director,   Florida   State  Bar 
Association : 

Letter  of  February  18,  1975 71 

Chambers,  Hon.  Richard  H.  chief  judge,  U.S.  Court  of  Appeals  for 
the  Ninth  Circuit : 

Prepared  statement 125 

Testimony  before  the  subcommittee 119 

Chiles,  Hon.  Lawton,  U.S.  Senator  from  Florida  : 

Prepared    statement 26 

Choy,  Hon.  Herbert  Y.  C,  judge,  U.S.  Court  of  Appeals  for  the  Ninth 
Circuit : 

Letter  of  March  24,  1975 144 

Christopher,    Hon.    Warren,    president,    Los    Angeles    County    Bar 
Association : 

Prepared  .statement 105 

Coleman,  Hon.  James  P.,  judge,  U.S.  Court  of  Appeals  for  the  Fifth 
Circuit : 

Prepared    statement 34 

Testimony  before  the  subcommittee 29 

Cranston,  Hon.  Alan,  U.S.  Senator  from  California  : 

Prepared    statement 160 

Dreifus,  Hon.  Jordan  A.,  attorney,  Los  Angeles,  California  : 

Testimony  before  the  subcommittee 162 

Drysdale,  Hon.  Douglas  R.,  president,  Montana  Bar  Association : 

Letter  of  February  13.  1975 142 

Dimcan,  Hon.  Robert,  U.S.  Congressman  from  the  Third  Congressional 
District  of  Oregon  : 

Letter  of  March  9,  1975 116 

Testimony  before  the  subcommittee 116 

(in) 


IV 

Alphabetical  listing  of  witnesses — Continued  Tagt 

Duniway,  Hon.  Ben  C,  judge,  U.S.  Court  of  Appeals  for  the  Ninth 
Circuit : 

Prepared    statement 155 

Feldman,  Hon.  Stanley,  president,  State  Bar  of  Arizona: 

Letter  of  April  15,  1975 119 

Friar,  Hon.  G.  Edward,  executive  director,  Washington  State  Bar 
Association : 

Letter  of  February  20,  1975 144 

Gee,  Hon.  Thomas  Gibbs,  judge,  U.S.  Court  of  Appeals  for  the  Fifth 
Circuit : 

Prepared    statement 52 

Testimony  before  the  subcommittee 48 

Gewin,  Hon.  Walter  P.,  judge,  U.S.  Court  of  Appeals  for  the  Fifth 
Circuit : 

Testimony  before  the  subcommittee 29 

Goodwin,  Hon.  Alfred  T.,  judge,  U.S.  Court  of  Appeals  for  the  Fifth 
Circuit : 

Letter  of  March  4,  1975 145 

Hall,  Hon.  John  H.,  attorney,  Dallas,  Tex. : 

Letter  of  December  9,  1974 77 

Hill,  Hon.  Earl  M.,  chairman,  Commission  on  Judicial  Administration, 
State  Bar  of  Nevada  : 

Letter  of  February  12,  1975 141 

Holloway,  Hon.  John  H..  executive  director,  Oregon  State  Bar : 

Letter  of  February  11,  1975 143 

Letter  of  February  14,  1975 143 

Hruska,  Hon.  Roman  L.,  U.S.  Senator  from  Nebraska  and  chairman. 
Commission  on  the  Revision  of  Federal  Court  Appellate  System  : 

Testimony  before  the  subcommittee 26 

Hufstedler,  Hon.  Shirley  M.,  judge,  U.S.  Court  of  Appeals  for  the  Ninth 
Circuit : 

Prepared  statement 88 

Testimony  before  the  subcommittee 88 

Jones,  Hon.  Warren  L.,  senior  judge,  U.S.  Court  of  Appeals  for  the  Fifth 
Circuit : 

Letter  of  May  2,  1975 209 

Keyes,  Hon.  W.  Noel,  associate  professor  and  director  of  clinical  law, 
Pepperdine  University  School  of  Law,  Anaheim,  Calif. : 

Letter  of  March  14,  1975 148 

Kilkenny,  Hon.  John  F.,  U.S.  Court  of  Appeals  for  the  Ninth  Circuit : 

Letter  of  December  10,  1974 146 

Lee,  Hon.  Alto  V.,  III.  president,  Alabama  State  Bar  : 

Letter  of  February  17,  1975 73 

Levin,  Hon.  A.  Leo,  executive  director.  Commission  on  Revision  of  the 
Federal  Court  Appellate  System  : 

Testimony  before  the  subcommittee 26 

Luck,  Hon.  William  B.,  circuit  executive,  U.S.  Court  of  Appeals  for 
the  Ninth  Circuit : 

Letter  of  February  26,  1975 208 

Murphy,  Hon.  Terrence  Roche,  on  behalf  of  the  Lawyers'  Committee 
for  Civil  Rights  Under  Law  : 

Prepared    statement 212 

Nelson,  Hon.  Thomas  G.,  president,  Idaho  State  Bar  Association : 

Prepared    statement 84 

Testimony  before  the  subcommittee 84 

Petrie,  Hon.  Bernard,  chairman,  Ninth  Circuit  Committee,  Bar  Asso- 
ciation of  San  Francisco : 

Letter  of  March  17,  1975 207 

Phillips,  Hon.  Harry,  chief  judge,  U.S.  Court  of  Apepals  for  the  Sixth 
Circuit : 

Letter  of  December  11,  1975 148 

Ray,  Hon.  James  Hugh,  president,  Mississippi  State  Bar : 

Letter  of  March  4,  1975 74 


Alphabetical  listing  of  witnesses — Continued  Page 

Rives.  Hon.  Richard  T.,  senior  judge,  U.S.  Court  of  Appeals  for  the 
Fifth  Circuit: 

Letter  of  May  6.  1975 209 

Rutledge.  Hon.  Neal  P.,  on  behalf  of  the  Lawyers'  Committee  on  Civil 
Rights  Under  Law : 

Prepared    statement 212 

Smith,  Hon.  Russell  E.,  judge,  U.S.  District  Court  for  Montana  : 

Letter  of  March  24,  1975 148 

Snow,  Hon.  Cubbedge.  Jr.,  president.  State  Bar  of  Georgia : 

Letter  of  January  20.  1975 "72 

Thomas,  Hon.  Eugene  C.  Idaho  State  Bar  : 

Letter  of  December  17,  1974 143 

Trask,  Hon.  Ozell  M.,  judge,  U.S.  Court  of  Appeals  for  the  Ninth 
Circuit : 

Letter  of  March  24,  1975_ 148 

Tunney,  Hon.  John  V.,  U.S.  Senator  from  California : 

Prepared    statement 112 

Tuttle,  Hon.  Elbert  P.,  senior  judge,  U.S.  Court  of  Appeals  for  the 
Fifth  Circuit : 

Letter    209 

Wallach,  Hon.  E.  Robert,  president.  Bar  Association  of  San  Francisco : 

Letter  of  March  17,  1975 207 

Letter  of  May  23.  1975 208 

"Wisdom.  Hon.  John  Minor,  judge,  U.S.  Court  of  Appeals  for  the  Fifth 
Circuit : 

Testimony  before  the  subcommittee 45 

Wong,  Hon.  Dick  Yin,  president,  Hawaii  State  Bar  Association  : 

Letter  of  March  7,  1975 145 

Wright,  Hon.  Eugene  H.,  judge,  U.S.  Court  of  Appeals  for  the  Ninth 
Circuit : 

Letter  of  March  24,  1975 145 

Younger,  Hon.  Evelle  T.,  attorney  general.  State  of  Colorado : 

Letter  of  February  14.  1975 149 

Letter  of  April  25,  1975 151 

Prepared    statement 151 

Committee  Exhibits 

Exhibit  "E-5,"  average  times  for  stages  of  appellate  review  in  the  fifth 
circuit 61 

Exhibit  "E-9,"  average  times  for  stages  of  appellate  review  in  the  ninth 
circuit 78 

Materials 

Editorial,  Riverside  Press  Enterprise,  Riverside,  Calif 114 

Editorial,  Los  Angeles  Times,  Los  Angeles,  Calif 115 

Editorial,  Sacramento  Bee,  Sacramento,  Calif 115 

General  Order  No.  15.  U.S.  Court  of  Appeals  for  the  Ninth  Circuit,  "En 

Banc  Hearings;  Petitions  for  Rehearing;  Amendment  of  Opinions" 134 

Rule  3(c),  Rules  of  the  U.S.  Court  of  Appeals  for  the  Ninth  Circuit 141 

Statement  on  Behalf  of  the  Lawyers'  Committee  for  Civil  Rights  Under 

Law 212 

Resolutions 

Alabama  State  bar 74 

Florida  State  Bar  Association 71 

Los  Angeles  County  Bar  Association 108 

Louisiana  State  Bar  Association 74 

Mississippi  State  bar 74 

State  bar  of  Georgia 72 

State  bar  of  Texas 76 


CIRCUIT  REALIGNMENT 


TUESDAY,  MABCH   18,   1975 

U.S.  Senate, 
Subcommittee  on  Improvements 

IN  Judiciary  Machinery, 
OF  the  Committee  on  the  Judiciary, 

Washington,  D.G. 

The  subcommittee  met,  pursuant  to  recess,  at  10 :10  o'clock  a.m., 
in  room  6202,  Dirksen  Senate  Office  Building,  Senator  Quentin  N. 
Burdick  [chairman  of  the  subcommittee]  presiding. 

Also  present:  William  P.  Westphal,  chief  counsel;  William  J. 
Weller,  deputy  counsel,  and  Kathryn  Coulter,  chief  clerk. 

The  Chairman.  The  subcommittee  has  scheduled  3  days  of  hear- 
ings this  week  on  S.  729,  a  bill  to  reorganize  the  fifth  and  ninth 
judicial  circuits.  Today's  hearings  will  be  devoted  to  witnesses 
from  the  fifth  circuit. 

Perhaps  the  dimension  of  the  problem  that  this  legislation  is 
designed  to  solve  can  be  demonstrated  by  a  brief  recitation  of  re- 
cent history.  The  subcommittee  first  held  hearings  on  this  problem 
in  May  of  1972  in  connection  with  a  resolution  to  create  the  Com- 
mission on  Revision  of  the  Federal  Court  Appellate  System.  The 
statistical  data  available  at  that  time  was  for  fiscal  year  1971  and 
reflected  the  fact  that  in  that  year  filings  in  the  fifth  circuit  totaled 
2,316  cases  and  in  the  ninth  circuit  totaled  1,936  cases.  Legislation 
creating  the  commission  w^as  signed  by  the  President  on  October 
13,  1972,  and  the  Commission  began  its  official  existence  on  June 
21,  1973.  After  extensive  hearings  throuirhout  the  country,  and 
particularly  on  the  west  coast  and  the  gulf  coast,  the  Commission 
issued  its  first  report  on  December  18,  1973,  in  which  it  recom- 
mended that  the  fifth  and  ninth  circuits  be  divided  so  as  to  create 
within  the  fifth  circuit  a  new  eleventh  circuit  and  within  the  ninth 
circuit  a  new  twelfth  circuit.  The  report  of  tlie  Commission  was 
based  on  statistical  data  for  fiscal  year  1973,  which  disclosed  that 
in  that  year  filings  in  the  fifth  circuit  totaled  2,964  and  in  the  ninth 
circuit  totaled  2,316. 

Since  the  Commission's  report,  filings  in  the  fifth  circuit  jumped 
another  11  percent  to  3,294  cases  and  in  the  ninth  circuit  the  in- 
crease was  161/)  percent  to  2,697  cases. 

In  the  last  Congress,  this  subcommittee  held  a  total  of  12  days 
of  hearings  on  the  problems  of  the  circuit  courts.  In  late  Septem- 
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ber  and  early  October  of  1974,  the  subcommittee  devoted  6  days 
of  hearings  to  the  problems  of  the  fifth  and  ninth  circuits.  As  a 
result  of  these  hearings,  the  subcommittee  on  December  2,  1974, 
made  wide  distribution  of  a  so-called  clean  bill  in  the  form  of  a 
committee  print  revision  of  S.  2990.  The  concept  set  forth  in  that 
clean  bill  modified  the  recommendations  of  the  Commission  on 
Revision  of  the  Federal  Court  Appellate  System  for  the  creation 
of  a  new  eleventh  and  a  new  twelfth  circuits  and  instead  recom- 
mended that  each  of  these  circuits  be  reorganized  into  two  divisions 
within  the  existing  circuit.  As  a  result  of  comments  received  and 
continuing  discussions,  additional  changes  were  made  in  the  so- 
called  clean  bill  leading  to  the  introduction  of  S.  729  in  the  form 
in  which  we  are  considering  it  today. 

S.  729  proposes  to  reorganize  the  fifth  circuit  into  a  western 
division  consisting  of  Texas  and  Louisiana  and  an  eastern  division 
consisting  of  Mississippi,  Alabama,  Georgia,  Florida,  and  the  Canal 
Zone.  Also  under  the  bill,  the  ninth  circuit  would  be  reorganized 
into  a  southern  division,  consisting  of  Arizona,  Nevada,  and  the 
southern  and  central  judicial  districts  of  California,  and  a  northern 
division,  consisting  of  the  States  of  Oregon,  Washington,  Idaho,  Mon- 
tana, Alaska,  Hawaii,  and  the  Territory  of  Guam. 

With  the  circuits  reorganized  in  this  fashion,  the  bill  proposes 
to  create  a  total  of  8  additional  judgeships  in  the  two  divisions  of 
the  fifth  circuit  and  7  additional  judgeships  in  the  two  divisions 
of  the  ninth  circuit.  Thus,  the  average  caseload  of  220  filings  per 
judge  in  the  fifth  circuit  and  207  filings  per  judge  in  the  ninth 
circuit  would  be  substantially  reduced  to  a  caseload  of  approxi- 
mately 145  filings  or  less,  per  judge.  According  to  the  evidence 
received  by  the  subcommittee  during  its  lengthy  consideration  of 
this  problem,  the  reorganized  circuits,  with  the  additional  judge 
power  provided  in  this  bill,  should  be  able  to  substantially  reduce 
and  eventually  eliminate  the  intolerable  congestion  and  delay  which 
the  rapidly  increased  caseload  over  the  past  years  has  forced  upon 
litigants  in  these  two  circuits.  Moreover,  according  to  the  evidence 
received  by  the  subcommittee,  the  reorganization  coupled  with  the 
increased  judge  power  will  greatly  diminish  the  need  for  these 
circuits  to  relv  upon  various  expedients  as  a  means  of  coping  with 
the  huge  caseload  in  these  circuits. 

We  are  pleased  to  have  as  our  initial  witness  the  senior  Senator 
from  Nebraska  who  is  not  only  the  ranking  member  of  the  Ju- 
diciary Committee  and  this  subcommittee,  but  also  the  Chairman 
of  the  Commission  on  Revision  of  the  Federal  Court  Appellate 
System.  In  this  latter  capacity,  Senator  Hruska  has  labored  long 
and  hard  in  an  effort  to  solve  the  problems  afflicting  our  Federal 
Courts  of  Appeals. 

At  this  point,  a  copy  of  S.  729  will  be  incorporated  in  the  record 
without  objection.  We  will  also  receive  a  prepared  statement  from 
Senator  Chiles  who  was  unable  to  be  here  at  this  time. 

[The  documents  referred  to  follow:] 


94th  CONGKESS 

1st  Session 


S.  729 


IN  THE  SENATE  OF  THE  UNITED  STATES 

February  18,1975 

Mr.  Bdrdick  (for  himself,  Mr.  Fong,  Mr.  Hruska,  and  Mr.  McClellan)  intro- 
duced tlie  following  bill ;  which  was  read  twice  and  referred  to  the  Com- 
mittee on  the  Judiciary 


A  BILL 

To  improve  judicial  machinery  by  reorganizing  the  fifth  and  ninth 
judicial  circuits,  by  creating  additional  judgeships  in  those 
circuits,  and  for  other  purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  section  41   of  title  28  of  tlie  United  States  Code  is 

4  amended  to  read  in  part  as  follows : 
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1  "The  eleven  judicial  circuits  of  the  United  States  are 

2  constituted  as  follows: 

"Circuits  Composition 

T  =F  *  *  *  *  * 

"Fifth : 

Eastern  Division Alabama,  Florida,  Georgia,  Missis- 
sippi, Canal  Zone. 

*  *  *  *  i^  *  * 

"Fifth: 

Western  Division Louisiana,  Texas. 

******* 

"Ninth : 

Northern  DiAdsion Alaska,  Easte'rn  and  Northern  Ju- 
dicial Districts  of  California,  Ha- 
waii,   Idaho,    Montana,    Oregon, 

Washington,  Guam. 
*  *  *  *  *  *  * 

"Ninth : 

Southern  Division Arizona,  Central  and  Southern  Ju- 
dicial Districts  of  California,  Ne- 
vada.". 

3  Sec.  2.  A  circuit  judge  in  active  service  of  either  the 

4  fifth  or  ninth  circuit  as  constituted  the  day  prior  to  the  efTec- 

5  five  date  of  this  Act  is  assigned  as  a  circuit  judge  of  that 

6  division  of  either  the  fifth  or  the  ninth  circuit  within  which 

7  is  located  the  State  or  judicial  district  within  which  he  resided 

8  at  the  time  of  his  original  appointment  to  he  a  circuit  judge 

9  of  either  the  fifth  or  the  ninth  circuit  and  his  seniority  in  serv- 

10  ice  shall  run  from  the  date  of  his  original  appointment  to  be 

11  a  judge  of  such  circuit. 

12  Sec.  3.  A  circuit  judge  in  senior  status  of  either  the  fifth 

13  or  ninth  circuit  on  the  day  of  the  effective  date  of  this  Act 

14  may  elect  to  be  assigned  to  either  division  of  his  particular 

15  circuit  and  he  shall  notify  the  Director  of  the  Administrative 
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1  Office  of  the  United  States  Courts  of  the  election  made  by 

2  him. 

3  Sec.  4.  Where  on  the  day  prior  to  the  effective  date  of 

4  this  Act  any  appeal  or  other  proceeding  has  been  filed  with 

5  the  circuit  court  of  appeals  for  either  the  fifth  or  the  ninth 

6  circuit  as  constituted  before  the  effective  date  of  this  Act — 

7  (1)   If  any  hearing-  before  said  com-t  has  been  held  in 

8  the  case,  or  if  the  case  has  been  submitted  for  decision,  then 

9  further  proceedings  in  respect  of  the  case  shall  be  had  in  the 

10  'same  manner  and  with  the  same  effect  as  if  this  Act  had  not 

11  been  enacted. 

12  (2)   If  no  hearing  before  said  court  has  been  held  in 

13  the  case,  and  the  case  has  not  been  submitted  for  decision, 

14  then   the  appeal,   or  other  proceeding,   together  with  the 

15  original  papers,   printed  records,   and  record   entries   duly 

16  certified,  shall,  by  appropriate  orders  duly  entered  of  record, 

17  be  transfeiTcd  to  the  division  of  the  circuit  coiut  of  appeals 

18  to  which  it  would  had  gone  had  this  Act  been  in  full  force  and 

19  effect  at  the  time  such  appeal  was  taken  or  other  proceeding 

20  commenced,  and  further  proceedings  in  respect  of  the  case 

21  shall  be  had  in  the  same  manner  and  with  the  same  effect  as 

22  if  the  appeal  or  other  proceeding  had  been  filed  in  said  court. 

23  Sec.  5.  The  President  shall  appoint  by  and  with  the 

24  advice  and  consent  of  the  Senate,  three  additional  judges 
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1  for  tbe  Eastern  Division  of  the  Fifth  Circuit,  five  additional 

2  judges  for  the  Western  Division  of  the  Fifth  Circuit,  two 

3  additional  judges  for  the  Northern  Division  of  the  Ninth 

4  Circuit,  and  five  additional  judges  for  the  Southern  Division 

5  of   the   Ninth   Circuit:    Provided,    That   the    appointments 

6  made  under  this  section  shall  become  effective  on  the  date 

7  specified  in  section  26  of  this  Act:  And  provided  further, 

8  That  at  the  earliest  practicable  date  after  the  date  of  enact- 

9  ment  of,  this  Act  the  President  shall  submit  to  the  Senate  of 

10  the  United  States  his  nominations  for  the  additional  judges 

11  authorized  in  this  section  and  that  after  such  submission 

12  the  Senate  shall  proceed  to  consider  such  nominations  at 

13  the  earliest  practicable  date  prior  to  the  date  specified  in 

14  section  26  of  this  Act. 

iS  Sec.  6.  Section  48  of  title  28  of  the  United  States  Code 

16  is  ainended  to  read  in  part  as  follows : 

17  "§  48.  Terms  of  court 

18  "Terms  or  sessions  of  courts  of  appeals  shall  be  held 

19  annually  at  the  places  listed  below,  and  at  such  other  places 

20  within  the  respective  circuits  as  may  be  designated  by  rule 
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1  of  court.  Each  court  of  appeals  may  hold  special  terms  at 

2  any  place  within  its  circuit. 

"Circuits  Places 

******* 

"Fifth:  _  i 

Eastern  Division Atlanta,  Jacksonville,  Miami  and 

Montgomery. 
*  *  *  *  *  *  * 

"Fifth : 

Western  Division New  Orleans  and  Houston. 

******* 

"Ninth : 

Northern  Division San  Francisco,  Portland  and  Seattle. 

******* 

"Ninth : 

Southern  Division Los  Angeles. 

3  Provided,  however,  That  the  court  of  appeals  of  the  Fifth 

4  Circuit-Eastern  Division  is  authorized  to  hold  terms  or  ses- 

5  sions  of  court  at  New  Orleans  until  such  time  as  adequate 

6  facilities  for  the  court  are  provided  at  Atlanta." 

7  Sec.  7.  Section  42  of  title  28,  United  States  Code,  is 

8  amended  to  read  as  follows : 

9  "The  Chief  Justice  of  the  United  States  and  the  Asso- 

10  ciate  Justices  of  the  Supreme  Court  shall  from  time  to  time 

11  be  aUotted  as  circuit  justices  among  the  circuits  or  divisions 

12  thereof  by  order  of  the  Supreme  Court.  The  Chief  Justice 

13  may  make  such  allotments  in  vacation. 

14  "A  justice  may  be  assigned  to  more  than  one  circuit  or 
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1  division  thereof,  and  two  or  more  justices  may  be  assigned  to 

2  the  same  circuit  or  division  thereof." 

3  Sec.  8.  Section  43  of  title  28,  United  States  Code,  is 

4  amended  to  read  as  follows : 

5  "§  43.  Creation  and  composition  of  courts 

6  "  (a)  There  shall  be  in  each  circuit,  or  division  thereof,  a 

7  court  of  appeals,  which  shall  be  a  court  of  record  known  as 

8  the  United  States  Court  of  Appeals  for  the  circuit  or  division. 

9  "  (b)   Each  court  of  appeals  shall  consist  of  the  circuit 

10  judges  of  the  circuit  or  of  the  division  in  regular  active  serv- 

11  ice.  The  circuit  justice  and  justices  or  judges  designated  shall 

12  be  competent  to  sit  as  judges  of  the  court." 

13  Sec.  9.  Section  44  (a)   of  title  28,  United  States  Code, 
^'^  is  amended  to  read  in  part  as  follows : 

^^  "  (a)   The  President  shaU  appoint,  ))y  and  with  the  ad- 

1^  vice  and  consent  of  the  Senate,  circuit  judges  for  the  several 

1'^  chcuits  as  follows: 

Number 
"Circuits  of  Judges 

******* 
"Fifth: 

Eastern  Division 12 

Western  Division H 

*  *  *  *  *  *  * 

"Ninth : 

Northern  Division 9 

Southern  Division H". 

******* 

18  Sec.  10.  Section  45  of  title  28/  United  States  Code,  is 

19  ammded  in  part  as  follows : 
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1  (a)   At  the  end  of  the  first  sentence  of  subsection  (a) 

2  delete  the  period  and  insert  the  words  "or  division." 

3  (b)  At  the  end  of  subsection  (b)  delete  the  period  and 

4  insert  the  words '"or  division." 

5  (c)    Li  subsection   (d)   after  the  words  "present  in  the 

6  circuit"  msert  the  words  "or  division," 

7  Sec.  11.  Section  46  of  title  28,  United  States  Code,  is 

8  amended  to  read  as  foUows: 

9  "§46.  Assignment  of  judges;   panels;   hearings;   quorum 

10  "  (a)  Circuit  judges  shall  sit  on  the  court  and  its  panels 

11  in  such  order  and  at  such  times  as  the  court  directs. 

12  "  (b)  In  each  circuit  or  division  the  court  may  authorize 

13  the  hearing  and  determination  of  cases  and  controversies  by 

14  separate  panels,  each  consisting  of  three  judges.  Such  panels 

15  shall  sit  at  the  times  and  places  and  hear  the  cases  and 

16  controversies  assigned  as  the  court  directs. 

17  "(c)   Cases  and  controversies  shall  be  heard  and  deter- 

18  mined  by  a  court  or  panel  of  not  more  than  three  judges, 

19  unless  a  hearing  or  rehearing  before  the  com't  en  banc  is 

20  ordered  by  a  majority  of  the  circuit  judges  of  the  circuit  or 

21  division  who  are  in  regular  active  service.  A  court  en  banc 

22  shall  consist  of  all  circuit  judges  of  the  circuit  or  division  in 

23  regular  active  service.  A  circuit  judge  of  the  circuit  or  divi- 

24  sion  who  has  retired  from  regular  active  service  shall  also  be 

25  competent  to  sit  as  a  judge  of  the  court  en  banc  in  the  rehear- 
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1  Ing  of  a  case  or  controversy  if  he  sat  in  the  court  or  panel 

2  at  the  original  hearing  thereof. 

3  "(d)  (1)    In  any  circuit  consisting  of  two   divisions, 

4  each  of  which  has  jurisdiction  over  cases  arising  from  a 

5  United  States  district  court  sitting  in  a  single  State,   the 
Q  senior  chief  judge  of  the  two  divisions,  upon  certification 

7  or  petition  as  hereinafter  specified,   shall  convene  a  joint 

8  en  banc  panel  consisting  of  the  four  most  senior  judges  in 

9  regular  active  service  in  each  division,  excepting  therefrom 

10  the  senior  chief  judge  who  shall  sit  and  preside  ex  officio 

11  on  the  joint  en  banc  panel. 

12  "(2)   The  joint  en  banc  panel  shall  have  only  the  juris- 

13  diction  specified  in  section  1291  (1))  of  this  title.  Such  juris- 

14  diction  shall  be  invoked  (1 )  upon  certification  by  one  of  the 

15  divisions  of  that  circuit  that  a  conflict  of  opinion,  as  specified 

16  m  section  1291  (b)  of  this  title,  exists  between  the  divisions 

17  of  that  circuit  or  (2)  upon  a  petition  of  a  party,  served  upon 

18  all  adverse  parties  within  the  time  provided  herein,  suggest- 

19  ing  the  existence  of  a  conflict  of  opinion  as  specified  in  section 

20  1291  (b)   of  this  title.  The  certification  or  the  petition  shall 

21  be  filed  with  the  designated  clerk  of  the  joint  en  banc  panel 

22  witliin  ten  days  after  service  of  the  notice  of  the  entiy  of 

23  judgment  by  the  division.  The  record  before  the  joint  en  banc 

24  panel  shall  consist  of  the  record  and  appendix  to  the  briefs  as 

25  submitted  to  the  division  together  with  such  concise  state- 
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1  mcnt  of  the  case  and  issue  presented  for  review  as  may  be 

2  contained  in  the  petition  or  in  tlie  suppk^mental  briefs  of  the 
o  parties  as  may  be  authorized  in  special  rules  promulj^'ated  by 

4  the  joint  en  l)auc  [>anel  governing  the  procedure  for  joint  en 

5  banc  review  of  cases  specified  in  section  121)1  (b)  of  this  title. 
G  A  majority  of  the  judges  serving  on  the  joint  en  banc  panel 

7  may  order  that  the  matter  be  heard  and  decided  by  the  joint 

8  en  banc  panel,  with  or  without  oral  argument.  The  designated 

9  clerk  of  the  joint  en  banc  panel  shall  perform*  all  duties  pre- 

10  scribed  by  law  or  rules  of  court  as  the  same  may  be  appli- 

11  cable  to  matters  considered  by  the  joint  en  banc  panel. 

12  "(e)    A  majority  of  the  number  of  judges  authorized  to 

13  constitute  a  court  or  panel  thereof,  as  provided  in  paragraph 
1-1  (c)  .  shall  constitute  a  quorum," 

15  Sec.  12.  Section  291  of  title  28,  United  States  Code, 

l(j  is  amended  to  read  in  part  as  follows: 
17  "  (a)  The  Chief  Justice  of  the  United  States  may  desig- 

IB  nate  and  assign  temporarily  any  circuit  judge  to  act  as  circuit 

19  judge  in  another  circuit  or  division  U])on  })resentation  of  a 

20  cc'rlificate  of  necessit}^  l)y  the  chief  judge  or  circuit  justice 

21  of  the  circuit  or  division  where  the  need  arises:   ProcUhd, 

22  hnircrcr,  That  within  a  circuit  consisting  of  two  or  more 
2-">  divisions  tlie  chief  judge  of  flu'  division  who  is  senior  in 
24  service  may  designate  and  assign   temporarily  any  circuit 
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1  judge  t'roiii  one  division  to  act  as  a  ciicuit  judge  in  tlie  other 
^  division  upon  presentation  of  a  eertitieate  of  availability  l)y 
^>  the  ehief  judge  of  the  division  from  whieh  the  eireuit  judge 
-^     is  assigned. 


S^  S^  Sfi  S(>  Si^ 


5  "(c)    The  chief  judge  of  a  circuit  or  division  or  the  eir- 

fc"  cuit  justice  may,  in  the  pul)lic  interest,  designate  and  assign 

7  temporarily  any  circuit  judge  within  the  circuit  or  division, 

8  ineluding   a    judge    designated    and    assigned    to    temporary 

9  duty  therein,  to  hold  a  district  court  in  any  district  within 

10  the  circuit  or  division." 

11  Sec.  13.  Section  292  of  title  28,  United  States  C\)de,  is 

12  amended  to  read  in  part  as  follows : 

13  "  (a)  The  chief  judge  of  a  circuit  or  division  may  desig- 
11  nate  and  assign  one  or  more  district  judges  within  the  circuit 
15  or  division  to  sit  upon  the  court  of  appeals  or  a  panel  thereof 
36  w^henever  the  business  of  that  court  so  requires.  Such  desig- 
n  nations  or  assignments  shall  be  in  conformity  with  the  rules 

18  or  orders  of  the  court  of  appeals  of  the  circuit  or  division. 

19  "  (b)    The  chief  judge  of  a  circuit  or  division  may,  in  the 

20  public  Interest,  designate  and  assign  temporarily  any  district 

21  judge  of  the  circuit  cu-  division  to  hold  a  distrii-t  court  in  any 

22  district  within   the   circuit  or  division:    Proridcd,   howvvc)\ 


o^ 


-^     That  within  a  circuit  consisting  of  two  or  more  divisions  the 
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1  chu'l  jiulgt'  (»!'  a  divi^idii  who  is  sonlor  in  service  may  (lcsi<>;- 

-  luitc  and  assig'n  teni^jorarily  a  di.slrict  judge  from  one  divi- 

■  >  sion  to  hold  a  district  court  in  anotlier  (hvision  of  the  same 

-i  ciicuit.   upcui   itrc^eiitallon  of  a  ccrtilicaU'  of  a\ailal»ility  hy 

•">  the  chief  judge  (tf  ihe  divisi(Ui  from  wliich  the  disti'ict  judge 

'>  is  assigned." 

******* 

7  Sec.  14.  Section  293  of  title  78,  United  States  Code, 

S  is  amended  to  read  in  part  as  follows : 

9  "  (a)  The  Chief  Justice  of  the  United  States  may  desig- 

10  nate  and  assign  temporarily  any  judge  of  the  Court  of  Claims 

11  or  tlie  Court  of  Customs  and  Patent  Appeals  to  serve,  respec- 

12  tively,  as  a  judge  of  the  Comt  of  Customs  and  Patent  Appeals 

13  or  the  Court  of  Claims  upon  presentation  of  a  certificate  of 
necessity  hy  the  chief  judge  of  the  court  wherein  the  need 

l'>  arises,  or  to  perform  judicial  duties  in  any  circuit  or  division, 

!•'  citlier  in  a  court  of  appeals  or  district  court,  upon  presenta- 

1"  tion  of  a  certificate  of  necessity  by  the  chief  judge  or  circuit 

^^  justice  of  the  circuit  or  division  wherein  the  need  arises. 

1^  ''(h)  The  Chief  Justice  of  the  United  States  may  desig- 

-*^  nate  and  assign  temporarily  any  judge  of  the  Customs  Court 

-^  to  perform  judicial  duties  in  a  district  court  in  any  circuit  or 

-"-  division  upon  presentation  of  a  certificate  of  necessity  by  the 
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1  chief  judge  or  circuitjustice  of  the  ch-cuit  or  division  wherein 

2  the  need  arises." 

******* 

•A  Sec.  15.  Section  294  of  titk^  28,  United  States  Code, 

-t  is  amended  to  read  in  part  as  follows : 

5  "  (a)   Any  retired  Chief  Justice  of  the  United  States  or 

G  Associate  Justice  of  the  Supreme  Court  may  be  designated 

7  and  assigned  by  the  Chief  Justice  of  the  United  States  to 

8  perform  such  judicial  duties  in  any  circuit  or  division  in- 

9  eluding  those  of  a  circuit  justice,  as  he  is  willing  to  undertake. 

******* 

10  "(c)  Any  retired  circuit  or  district  judge  may  be  desig- 

11  nated  and  assigned  by  the  chief  judge  or  judicial  council  of 

12  his  circuit  to  perform  such  judicial  duties  within  the  circuit 

13  or  division  as  he  is  willing  and  able  to  undertake.  Any  other 

14  retired  judge  of  the  United  States  may  be  designated  and 

15  assigned  by  the  chief  judge  of  his  court  to  perform  such 
IG  judicial  duties  in  such  court  as  he  is  willing  and  able   to 

17  undertake. 

18  ''(d)  The  Chief  Justice  of  the  United  States  shall  main- 

19  tain  a  roster  of  retired  judges  of  the  United  States  who  are 

20  willing  and  able  to  undertake  special  judicial  duties  from 

21  time  to  time  outside  their  own  circuit  or  division,  in  the  case 
-'-  of  a  retired  circuit  or  district  judge,  or  in  a  court  other  than 
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1  tlic'ir  (twii,  ill  the  case  of  other  retired  jiulji^-es,  wliich  roster 

:>  shall  be  known  as  the  roster  of  senior  judges.  Any  such  re- 

;;  tired  judge  of  the  United  States  may  he   designated  and 

■[  assigned  by  the  Chief  Justice  to  perform  such  judicial  duties 

:>  as  he  is  willing  and  able  to  undertake  in  a  court  outside  his 

(i  own  circuit  or  division,  in  the  case  of  a  retired  circuit  or 

7  district  judge,  or  in  a  court  other  than  his  own.  in  the  case 

8  of  any  other  retired  judge  of  the  United  States.  Such  desig- 
!)  nation  and  assignment  to  a  court  of  appeals  or  district  court 

10  shall  he  made  upon  the  presentation  of  a  certificate  of  neces- 

11  sitv  hv  the  chief  judge  or  circuit  justice  of  the  circuit  or 
VI  division  wherein  the  need  arises  and  to  any  other  court  of 
13  the  United  States  upon  the  presentation  of  a  certificate  of 
^^  necessity  hy  the  chief  judge  of  such  court.  No  such  dcsigna- 
!•'  tion  or  assignment  shall  he  made  to  the  Supreme  Court." 

;f  *  ¥  *  *  *  * 

Ki  Skc.  10.  Section  20,")  of  title  28,  United  States  Code, 

1 7  is  amended  to  read  in  part  as  follows : 

18  "Xo  designation  and  assignment  of  a  circuit  or  district 
If)  judge  in  active  service  shall  he  made  without  the  consent  of 

20  the  chief  judge  or  judicial  council  of  the  circuit  or  division 

21  from  which  the  judge  is  to  he  designated  and  assigned.  Xo 

22  desiu'nation  and  assignment    of  a  judge  of  any  other  court 
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1  of  the  United  States  in  active  service  shall  be  made  without 

■^  the  consent  oi'  the  chief  jiid^c  of  such  court." 

9^  »f*  "*•  V  v  V  T" 

;'.  Sec.  17.  Section  290  of  title  28,  United  States  Code,  i^ 

4  amended  to  read  as  follows: 

,')  "A  justice  or  judge  shall  discharge,  during  the  period  of 

(j  his  designation  and  assignment,  all  jiuliclal  duties  lor  wliii'h 

7  he  is  designated  and  assigned.  He  may  be  required  to  per- 

8  form  any  duty  which  might  be  required  of  a  judge  of  the 

9  court  or  district,  circuit,  oi-  division  to  which  he  is  designated 
ID  and  assigned. 

11  "Such  justice  or  judge  shall  have  all  the  powers  of  a 

12  judge  of  the  court,  circuit,  district,  or  division  to  which  he 

13  is  designated  and  assigned  except  the  power  to  appoint  any 
^  ^  person  to  a  statntory  position  or  to  designate  permanently  a 
1-'  depositor}'-  of  funds  or  a  newspaper  for  publication  of  legal 
1'*  notices. 

^ '  "A  justice  or  judge  who  has  sat  by  designation  and  as- 

18  signment  in  another  district,   circuit,  or  division  mav,  not- 

15)  withstanding  his  absence  from  such  district,  circuit,  or  di- 

20  vision  or  the  expiration  of  the  period  of  liis  (Icsiguation  and 

21  assignment,  decide  or  join  in  tlie  decision  and  final  dispo^I- 

22  tion  of  all  matters  submitted  to  him  during  such  period  and 
2:'>  in  the  consideration  and  disposition  of  applications  for  rebear- 
21  ing  or  furllier  i)roceedings  in  such  matters." 


17 

1  Sec.  18.  Section  331  of  title  28,  United  States  Code,  is 

2  amended  to  read  in  part  as  follows : 

;•  "The   Chief  Justice   of   the   United   States   shall   siiui- 

4  nion  annuall}'    the   chief  judge  of  each  judicial  circuit,   or 

5  division,  the  chief  judge  of  the  Court  of  Claims,  the  chief 
(j  judge  of  the  Court  of  (Aistoms  and  Patent  Appeals,  and  a 

7  district  judge  from  (>ach  judicial  circuit  or  division  to  a  con- 

8  fcrcnce  at  such  time  and  place  in  the  United  States  as  he 

9  may  designate.  lie  shall  preside  at  such  conference  which 

10  shall  he  known  as  the  Judicial  Conference  of  the  United 

11  States.  Special  sessions  of  the  conference  may  I»e  called  by 

12  the    Chief   Justice   at   siu-li    times   and   places   as   he   may 

13  designate. 

14  "The  district  judge  to  be  sunmu»ncd  from  each  judicial 
IT)  circuit  or  division  shall  be  chosen  by  the  circuit  and  district 
l(i  judges  of  the  circuit  or  division  at  the  annual  judicial  con- 
17  ference  of  the  circuit  held  pursuant  to  section  333  of  this 

15  title  and  shall  serve  as  a  member  of  the  conference  for  three 
19  successive  years:  Provided,  lioirever,  That  upon  the  clfective 
>)()  date  of  this  Act  the  district  judge  serving  on  the  Judicial 
o|  Confereuce  from  the  hfth  or  ninth  circuits  shall  continue  to 
oo  represent  that  division  of  his  cii'cuit  wherein  he  resides  until 
2;>  liu'  lu'xt  judicial  confi'rcnce  of  his  circuil  or  divisidu  at  wliicli 
•2[  time  each  division  of  the  circuit  shall  choose  a  district  judge 
-);j  to  serve  on  the  Judicial  Conference  of  the  United  States. 
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1  "If  the  chief  judge  of  any  ch'cuit   or  division  or  the 

2  district  judge  chosen  ])y  the  judges  of  the  circuit  or  divisi(Ui 

3  is  unalde  to  attend,  the  Chief  Justice  may  sunmion  any  other 

4  circuit  or  district  judge  from  such  circuit  or  division.  It  tlic 

5  chief  judge  of  the  Court  of  Clahns  and  I'atent  Appeals  is 

6  unable  to  attend,  the  Chief  Justice  may  sunnnon  an  associate 

7  judge  of  such  cflurt.  Every  judge  summoned  shall  attend  and. 

8  unless  excused  hy  the  Chief  Justice,  shall  remain  throughout 

9  the  sessions  of  the  conference  and  advise  as  to  the  needs  of 

10  his  circuit  or  division  or  court  and  as  to  any  matters  in 

11  respect  of  which  the  administration  of  justice  in  the  courts  of 

12  the  courts  of  the  United  States  may  be  improved. 

13  "The  conference  shall  make  a  comprehensive  survey  of 
1-t  the  condition  of  business  in  the  courts  of  the  United  States 
15  and  prepare  plans  for  assignnu'ut  of  judges  to  or  from  cir- 
l(j  cuits  or  divisions  or  districts  where  necessary,  and  shall  sul)- 
1^  mit  suggestions  to  the  various  courts,  in  the  interest  of  uni- 

18  formity  and  expedition  of  business." 

19  Sec.  19.  Section  332  of  title  28,  United  States  Code,  is 
2U  amended  to  read  in  jiart  as  follows: 

21  "('0    '''^1^  chief  judge  of  each  circuit  or  division  shall 

22  call,  at  k'ast  twice  in  each  year  and  at  such  places  as  he  may 

23  desio-uate.  a  council  of  the  circuit  judges  for  the  circuit  (U" 
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1  division,  in  regular  active  service,  at  which  he  shall  preside. 

2  Each  circuit  judge,  unless  excused  by  the  chief  judge,  shall 

3  attend  all  sessions  of  the  council. 

4  "(b)  The  council  shall  be  known  as  the  judicial  council 

5  of  the  circuit  or  division. 

6  "(d)    Each  judicial  council  shall  make  all  necessary 

7  orders  for  the  effective  and  expeditious  administration  of  the 
.8  business  of  the  courts  within  its  circuit  or  division.  The  dis- 

9  trict  judges  shall  promptly  carry  into  effect  all  orders  of  the 

10  judicial  council.  In  any  circuit  consisting  of  two  or  more 

11  divisions  each  of  which  has  jurisdiction  over  cases  arising 

12  from  a  United  States  district  court  sitting  in  a  smgle  State, 

13  the  senior  chief  judge,  with  the  concurrence  of  the  chief 

14  judge  of  the  other  division,  shall  select  and  appoint  a  jomt 

15  committee  on  rules  of  procedure  from  among  circuit  and 

16  district  judges  of  the  divisions,  together  with  representatives 

17  from  among  attorneys  practicing  in  each  division,  for  the 

18  pui-pose  of  achieving  relative  uniformity  in  the  local  rules  of 

19  procedure  adopted  in  each  division :  Provided,  hoivever,  That 

20  the  rulemaking  authority  shall  be  exercised  by  the  judicial 

21  council  of  each  division. 

22  "(e)  The  judicial  council  of  each  circuit  or  division  may 

23  appoint  a  circuit  executive  from  among  persons  who  shall  be 
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1  certified  by  the  Board  of  Certification.  The  circuit  executive 

2  shall  exercise  such  administrative  powers  and  perform  such 

3  duties  as  may  be  delegated  to  hun  b}'  the  circuit  council.  The 

4  duties  delegated  to  the  circuit  executive  of  each  circuit  or 

5  division  may  include  but  need  not  be  limited  to : 

6  "(1)    Exercising  administrative  control  of  all  nonjudi- 

7  cial  activities  of  the  court  of  appeals  of  the  circuit  or  division 

8  in  which  he  is  appointed. 

9  "(2)   Administering  the  personnel  system  of  the  court 

10  of  appeals  of  the  circuit  or  division. 

11  "(3)   Administering  the  budget  of  the  court  of  appeals 

12  of  the  circuit  or  division. 

13  "(6)    Conducting  studies  relating  to  the  business  and 

14  administration  of  the  courts  within  the  circuit  or  division 

15  and  preparing  appropriate  recommendations  and  reports  to 

16  the  chief  judge,  the  circuit  council,  and  the  Judicial  Con- 
1"  ference. 

******  ;p 

18  "(8)   Kepresenting  the  chcuit  or  division  as  its  liaison 

19  to  the  courts  of  the  various  States  in  which  the  circuit  is 

20  located,  the  marshalFs  ofiice.  State  and  local  bar  associations, 

21  civic  groups,   news  media,   and   other  private   and  public 
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1  groups  having  a  reasonable  interest  in  the  atlnnnistratit)n  uf 

2  the  circuit  or  division. 

3  "  (9)  Arranging  and  attending  meetings  of  the  judges  of 

4  the  circuit  or  division  and  of  the  circuit  council,  including 

5  preparing  the  agenda  and  serving  as  secretary  in  all  such 

6  meetings.  : 

7  "  (10)   Preparing  an  annual  report  to  the  circuit  or  cH- 

8  vision  and  to  the  Administrative  Office  of  the  United  States 

9  Courts  for  the  preceding  calendar  year,   including  recom- 

10  mcndations  for  more  expeditious  disposition  of  the  business 

11  of  the  circuit  or  division. 

12  "All  duties  delegated  to  the  circuit  executive  shall  be 

13  subject  to  the  general  supen'ision  of  the  chief  judge  of  the 

I'l  circuit  or  division. 

15  "  (f )    *  *  * 

16  "The  circuit  executive  shall  serve  at  the  pleasure  of  the 

^"^  judicial  council  of  the  circuit  or  division." 

******* 

18  Sec.  20.  Section  333  of  title  28,  United  States  Code, 

19  is  amended  to  read  as  follows : 

20  "§  333.  Judicial  conferences  of  circuits 

21  "The  chief  judge  of  each  circuit  or  division  shall  summon 

22  annuallv  the  circuit  and  district  judges  of  the  circuit   or 
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1  division,  in  active  service  to  a  conference  at  a  time  and 

2  place  that  he  designates,  for  the  purpose  of  considering  the 

3  business  of  the  courts  and  advising  means  of  improving  the 

4  administration  of  justice  within  such  circuit  or  division.  He 

5  shall  preside   at  such   conference,   v^^hich   shall  be   known 

6  as  the  Judicial  Conference  of  the  circuit  or  division.  The 

7  judges  of  the  United  States  District  Court  for  the  District 

8  of  the  Canal  Zone,  the  District  Court  of  Guam,  and  the 

9  District  Court  of  the  Virgin  Islands  shall  also  be  summoned 

10  annually  to  the  conferences  of  their  respective  circuits  or 

11  divisions. 

12  "Every  judge  summoned  shall  attend,  and  unless  ex- 

13  cused   by   the    chief   judge,    shall    remain    throughout    the 

14  conference. 

1^  ''The  court  of  appeals  for  each  circuit  or  division  shall 

1*^  provide  by  its  rules  for  representation  and  active  participation 

1^  at  such  conference  by  members  of  the  bar  of  such  circuit  or 

15  di^dsion. 

19  "In  circuits  having  two   or  more  divisions  an  annual 

20  judicial  conference  may  be  held  jointly  by  the  divisions  in 

21  which  event  it  shall  be  summoned  and  presided  over  jointly 
2'2  by  the  chief  judges  of  the  several  divisions." 

23  Sec.  21.  Section  334  of  title  28,  United  States  Code,  is 

24  amended  by  inserting  die  words  "or  division"  after  the  words 
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1  ''the  chief  judge  of  each  circuit"  in  the  second  sentence  of 

2  subsection  (a)  and  in  subsection  (b). 

3  Sec.  22.  Section  451  of  title  28,  United  'States  Code,  is 

4  amended  by  inserting  the  following  new  paragraph  at  the 

5  end  of  the  section : 

6  "The   terms   'judicial  xiircuit,'    'circuit  court,'    'judicial 

7  council  of  the  circuit,'  and  'court  of  appeals  of  the  appropri- 
8.  ate  circuit'  as  used  in  this  title  or  other  titles  also  mean  and 
9  relate  to  a  division  of  a  circuit  which  has  two  or  more  divi- 

10  sions  created  pursuant  to  this  Act  unless  the  context  in  which 

11  said  term  is  used  necessarily  excludes  such  meaning." 

12  Sec.  23.  Section  1297  of  title  28,  United  States  Code,  is 

13  amended  to  read  as  follows: 

14  "§  1294.  Circuits  in  which  decisions  reviewable 

15  "Appeals  from  reviewable  decisions  of  the  district  and 

16  territorial  courts  shall  be  taken  to  the  courts  of  appeals  as 

17  follows: 

18  *'  ( 1 )  From  a  district  court  of  the  United  States  to 

19  the  court  of  appeals  from  the  circuit  or  division,  embrac- 
2^  ing  the  district; 

21  "  (2)  From  the  United  States  District  Court  for  the 

22  District  of  the  Canal  Zone,  to  the  Court  of  Appeals  for 

23  the  Fifth  Circuit,  Eastern  Division ; 
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1  "  (3)  From  the  District  Court  of  the  Virgin  Islands, 

2  to  the  Court  of  Appeals  for  the  Third  Circuit;  and 

3  "  (4)    From  the  District  Court  of  Guam,   to  the 

4  Court    of    Appeals  for    the    Ninth    Circuit,    Northern 

5  Division." 

6  Sec.  24.  Section  1254  of  title  28,  United  States  Code,  is 

7  amended  in  part  by  changing  the  first  sentence  of  the  section 

8  to  read  as  follows : 

9  "Cases  in  the  courts  of  appeals,  including  cases  before  a 

10  jouit  en  banc  panel  specified  in  section  46  of  this  title,  may 

11  be    reviewed    by    the    Supreme    Court    by    the    following 

12  methods:". 

*  *  *  *  *  »  * 

13  Sec.  25.  Section  1291  of  title  28,  United  States  Code, 

14  is  amended  to  read  as  follows : 

15  "§1291.  Final  decisions  of  district  courts  and  of  divisions 

16  of  some  circuit  courts 

17  "  (a)    The  courts  of  appeals  shall  have  jurisdiction  of 

18  appeals  from  all  final  decisions  of  the  disti'ict  courts  of  the 

19  United   States,   the  United   States   District   Court  for   the 

20  District  of  the  Canal  Zone,   the  District  Court  of  Guam, 

21  and  the  District  Court  of  the  Virgin  Islands,  except  where 

22  a  du'ect  review  may  be  had  in  the  Supreme  Court. 
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1  "(b)   In  any  circuit  consisting  of  two  divisions  each  of 

2  which  has  jurisdiction  over  cases  arising  from  a  district  court 

3  of  the  United  States  sitting  in  a  single  State,  a  joint  en  banc 

4  panel  convened  as  provided  in  section  46  of  this  title,  shall 

5  have  jmisidiction  over  any  decision  by  a  division  of  that 

6  circuit  which  is  in  conflict  with  a  decision  by  the  other  divi- 

7  sion  of  that  cu'cuit  and  affecthig  the  validity,  construction,  or 

8  appHcation    of  any    statute   or   administrative   order,    rule, 

9  or  regulation.  State  or  Federal,  which  affects  personal  or 

10  property  rights  in  the  same  State." 

11  Sec.  26.  The  creation  of  courts  of  appeals  for  the  eastern 

12  and  western  divisions  of  the  fifth  circuit  and  for  the  northern 

13  and  southern  divisions  of  the  ninth  circuit  including  the  ex- 

14  ercise  of  jurisdiction  conferred  by  this  Act  upon  those  courts 

15  shall  become  effective  on  January  1,  1976. 
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Pbepabed  Statement  of  Senator  Lawton  Chiles 

Mr.  Chairman,  I  appreciate  the  opportunity  to  file  my  statement  with  your 
Subcommittee  today  on  behalf  of  S.  729,  a  bill  to  improve  judicial  machinery 
by  reorganizing  the  fifth  and  ninth  judicial  circuits.  Florida  has  a  special 
interest  in  this  legislation  as  we  are  part  of  the  fifth  circuit. 

I  understand  that  during  recent  years  the  workload  has  risen  sharply  in 
the  ninth  circuit.  I  know  for  a  fact  that  it  has  risen  in  the  fifth  circuit,  and 
we  have  been  unable  to  keep  current  with  the  mounting  caseload. 

The  Commission  on  Revision  of  the  Federal  Court  Appellate  System  has 
recommended  that  both  the  5th  and  the  9th  circuits  be  divided  so  as  to  create 
a  new  11th  Circuit  from  the  5th,  and  a  new  12th  Circuit  from  the  9th. 

When  hearings  were  held  last  fall  by  your  Subcommittee  on  a  similar  bill, 
a  representative  of  the  Florida  Bar  testified  before  you ;  and  now  the  Florida 
Bar  has  recommended  that  S.  729  in  its  present  form  be  given  favorable 
consideration. 

I  hope  your  Subcommittee  will  be  able  to  take  early  action  on  this  measure 
so  that  early  consideration  can  be  given  to  it  by  the  Senate  and  the  House. 
The  caseload  is  increasing  daily  and  some  relief  is  long  overdue. 

The  Chairman.  Senator  Hruska,  my  colleague  in  arms,  it  is  a 
pleasure  to  hear  you  first. 

STATEMENT  OF  HON.  ROMAN  L.  HPUSKA,  A  UNITED  STATES 
SENATOR  FROM  THE  STATE  OF  NEBRASKA,  CHAIRMAN  OF  THE 
COMMISSION  ON  REVISION  OF  THE  FEDERAL  COURT  APPEL- 
LATE SYSTEM,  ACCOMPANIED  BY:  PROFESSOR  A.  LEO  LEVIN, 
EXECUTIVE  DIRECTOR,  COMMISSION  ON  REVISION  OF  THE  FED- 
ERAL COURT  APPELLATE  SYSTEM 

Senator  Hruska.  Thank  you  very  much,  Mr.  Chairman. 

I  appear  here,  as  you  have  indicated,  as  Chairman  of  tlie  Com- 
mission on  Revision  of  the  Federal  Court  Appellate  System,  and 
also  as  a  cosponsor  of  the  bill  which  was  introduced  by  the  Senator 
from  North  Dakota,  S.  729,  which  is  a  bill  which  would  reorganize 
the  fifth  and  ninth  circuits,  and  provide  for  additional  judgeships 
in  those  circuits. 

The  members  of  the  Commission,  Mr.  Chairman,  a.qjain  express 
their  belief  that  "the  situation  in  the  fifth  and  ninth  circuits  should 
not  be  allowed  to  continue."  We  are  persuaded  that  S.  729  satis- 
factorily achieves  the  objectives  sought  by  the  Commission  in  its 
report  on  realignment  and  we  state  unequivocally  that  it  is  far 
preferable  to  doing  nothing. 

S.  729  provides  that  both  the  fifth  and  ninth  circuits  shall  be 
constituted  of  two  divisions.  Each  division  is  to  have  its  own  chief 
judge,  its  own  circuit  executive,  and  its  own  judicial  council.  No- 
menclature aside,  in  the  fifth  circuit  the  major  difference  between 
the  Commission's  recommendation  and  the  present  bill  is  that 
assignment  of  judsces  from  one  division  to  the  other  mav  be  ac- 
complished without  seeking  the  approval  of  the  Chief  Justice  of 
the  United  States.  Instead,  the  chief  judge  who  is  senior  in  service 
is  empowered  to  make  interdivisional  assignments,  subject  only 
to  a  certificate  of  availability  by  the  chief  judge  of  the  division 
from   which  the   judge   is  assigned.   In   addition,  there  is  explicit 
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provision  that  the  annual  judicial  conference  may  be  held  jointly 
by  the  divisions,  in  which  event  it  shall  be  presided  over  jointly 
by  the  two  chief  judges. 

The  same  distinguishing  features  are  present  in  the  proposal  for 
the  division  of  the  ninth  circuit.  In  addition,  because  two  judicial 
districts  of  California  are  allocated  to  each  of  the  new  divisions, 
provision  is  made  for  a  joint  en  banc  in  limited  circumstances.  The 
chief  judge  who  is  senior  in  service  is  authorized  to  convene  a 
joint  en  banc  when  there  is  a  decision  by  a  division  of  that  circuit 
which  is  in  conflict  with  a  decision  by  the  other  division  of  that 
circuit  and  affecting  the  validity,  construction,  or  application  of 
any  statute  or  administrative  order,  rule,  or  regulation,  State  or 
Federal,  which  affects  personal  or  property  rights  in  the  same 
State.   (S.  729,  sec.  5,  amending  28  U.S.C.  sec.  46.) 

A  further  provision  relevant  to  the  ninth  circuit  may  also  be 
noted.  It  is  designed  to  achieve  relative  uniformity  in  the  local 
rules  of  procedure  between  divisions  which  hear  appeals  from 
district  courts  sitting  within  a  single  State.  Specifically,  the  bill 
provides  that  the  senior  chief  judge,  with  the  concurrence  of  the 
chief  judge  of  the  other  division,  shall  appoint  a  joint  committee 
on  rules  of  procedure.  The  rulemaking  authority,  however,  is  ex- 
plicitly vested  in  the  judicial  counsel  of  each  division. 

The  bill  as  introduced  adopts  the  geographical  division  embodied 
in  the  Commission's  Alternative  Recommendation  No.  2  concern- 
ing the  fifth  circuit,  except  for  assignment  of  the  Canal  Zone  to 
the  Eastern  rather  than  the  Western  division,  a  change  designed 
to  accommodate  a  more  recently  expressed  preference  by  the  bar 
of  that  territory.  It  adopts  the  geographical  division  for  the  ninth 
circuit,  without  change. 

In  making  its  recommendations,  the  Commission  had  before  it 
statistical  data  for  fiscal  year  1973.  The  data  for  fiscal  year  1974, 
set  forth  below,  provide  no  basis  whatever  for  concluding  that  the 
urgent  need  for  Congressional  action  w^ill  go  away. 

I  ask,  Mr.  Chairman,  that  these  statistics  be  included  at  this 
point  in  the  Record. 

Senator  Bfrdtck.  Without  objection. 

[The  material  referred  to  follows :] 

Fifth  Circuit 
Eastern  Division: 

Florida 800 

Georgia 469 

Alabama 329 

Mississippi 133 


Total 1,731 

Western  Division: 

Texas 1,017 

Louisiana 534 

Canal  Zone 7 

Total 1,558 


56-832   O  -  75  -  pt.  2  -  3 
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Ninth  Circuit 
Northern  Division: 

California  (Northern  and  Eastern) 584 

Alaska - 31 

Washington 217 

Oregon 144 

Idaho.  - 36 

Montana - 47 

Hawaii 55 

Guam 36 

Total - 1,150 

Southern  Division: 

California  (Southern  and  Central) 1,  153 

Arizona 264 

Nevada - 128 

Total... 1,545 

Senator  Hruska.  The  Congress  in  creating  the  Commission 
recognized  that  however  exigent  the  need  for  realignment,  more 
was  required.  Accordingly,  the  governing  statute  directs  the  Com- 
mission, in  the  second  phase  of  its  work,  to  study  the  structure 
and  internal  procedures  of  the  Federal  Courts  of  Appeal  sytem  and 
to  report  its  recommendations  for  such  additional  changes  as  may 
be  appropriate.  We  are  presently  in  the  process  of  preparing  that 
report.  However,  the  members  of  the  Commission  wish  to  empha- 
size that  after  extensive  study  of  proposals  for  change  in  structure 
and  procedure,  we  have  found  nothing  that  would  eliminate  the 
need  for  the  immediate  relief  which  S.  729  would  provide  litigants 
in  the  Fifth  and  Ninth  Circuits. 

In  making  its  realignment  recommendations  the  Commission  re- 
lied not  merely  on  the  caseload  of  each  circuit  and  the  undesir- 
ability  of  courts  of  13  or  14  |udges,  but  also  upon  the  geographical 
size  of  the  two  circuits.  The  present  ninth  circuit  covers  an  enormous 
territory;  it  ranges  from  the  Artie  Circle  to  the  Mexican  border, 
from  the  Sea  of  Japan  to  the  Missouri  River.  Because  of  this  great 
geographical  span,  judge  time  must  inevitably  be  lost  in  travel; 
records  and  exhibits  must  be  transported  over  long  distances; 
conferences  of  the  judges  and  en  banc  hearings  are  more  difficult 
to  arrange;  and,  in  general,  the  centralized  administration  of  a 
farflung  circuit  with  an  immense  caseload  results  in  delavs  and 
inefficiencies.  The  fifth  circuit,  too,  extends  over  a  vast  area,  stretch- 
ing from  the  Florida  Keys  to  the  New  Mexico  border.  Creation 
of  two  independent  divisions  within  these  two  circuits  would  do 
much  to  solve  the  geographical  problems  faced  by  both  judsres  and 
litigants.  Even  more  important,  it  would  make  a  major  contribu- 
tion by  creating  courts  of  appropriate  size,  yet  with  sufficient 
capacity  to  moet  the  demands  of  the  heavy  workload  of  the  pres- 
ent fifth  and  ninth  circuits. 

In  preparing  its  Phase  II  report,  the  Commission  has  studied  the 
problems  of  managing  a  large  circuit.  In  our  view,  it  is  highly 
undesirable  at  this  time  to  create  a  court  of  as  many  as  15  juds:es 
in  either  the  fifth  or  the  ninth  circuit.  Moreover,  even  if  it  appears 
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that  each  division  of  the  fifth  and  ninth  circuits  may  eventually 
require  more  than  what  we  would  consider  an  optimal  number  of 
judgeships,  it  is  our  considered  judgment  that  it  is  better  to  have 
two  such  divisions  rather  than  one  court  of  20  or  even  30. 

In  conclusion,  the  members  of  the  Commission  believe  that  those 
considerations  which  originally  led  us  to  recommend  circuit  re- 
alignment are  still  of  sufficient  force  to  make  desirable  the  division 
of  the  fifth  and  ninth  circuits,  as  contained  in  S.  729,  and  that  the 
recommendations  which  result  from  the  second  phase  of  the  Com- 
mission's work  will  not  reduce  the  desirability  of  immediate  action 
on  that  bill. 

Mr.  Chairman,  I  neglected  to  say  at  the  opening  of  my  remarks 
that  I  am  accompanied  here  by  our  very  highly  respected  Executive 
Director,  Professor  A.  Leo  Levin,  for  whom  all  of  us  have  great 
affection  and  admiration.  He  sits  here  by  my  side  to  participate  in 
any  colloquy  by  the  chairman  or  that  the  chief  counsel  may  desire 
to  have. 

Senator  Burdick.  The  presiding  chairman  concurs  in  everything 
you  said  about  the  professor. 

Mr.  Levhst.  Thank  you  very  much. 

Senator  Burdick.  Do  you  have  something  at  this  time? 

Mr.  Levin.  No. 

Senator  Burdtck.  "Well,  thank  you  very  much.  I  think  you  have 
put  the  case  solidly  before  us. 

Senator  Hruska.  Thank  you. 

Senator  Bttrdick.  Very  well. 

The  committee  would  like  to  adopt  this  arrangement  this  morn- 
ing if  it  suits  the  convenience  of  the  judges.  We  would  like  to  have 
the  three  judges  of  the  fifth  circuit  appear  tosrether  and  each  give 
their  statement  and  then  we  can  kind  of  talk  about  the  subject 
together. 

Judge  Walter  P.  Gewin,  Judfje  Bell  and  Judge  Coleman;  would 
you  approach  the  witness  table? 

STATEMENT  OF  JUDGE  WALTER  P.  GEWIN,  FIFTH  CIRCXnT  COURT 
OF  APPEALS,  TUSCALOOSA,  ALA.,  ACCOMPANIED  BY  JUDGE 
GRIFFIN  B.  BELL,  FIFTH  CIRCUIT  COURT  OF  APPEALS,  ATLANTA 
GA.;  JUDGE  JAMES  P.  COLEMAN,  FIFTH  CIRCUIT  COURT  OF 
APPEALS,  ACKERMAN,  MISS. 

Judge  Gewin.  Thank  you,  Mr.  Chairman.  The  very  first  thought 
which  I  wish  to  express  to  this  subcommittee,  Mr.  Chairman,  is 
one  of  gratitude.  The  nine  judges  of  the  proposed  eastern  division 
are  sincerely  grateful  to  the  subcommittee  for  its  serious  and  en- 
lightened consideration  of  the  problems  of  the  fifth  circuit.  We 
deeplv  appreciate,  Mr.  Chairman,  your  cooperation  in  arranging 
for  Mr.  Westphal.  committee  counsel,  to  attend  a  joint  meeting  of 
a  cominittee  of  judges  from  the  East,  and  a  committee  from  the 
West  in  New  Orlenns  on  Jannary  15,  1975.  Mr.  Westphal  was 
.thoroughly  informed,  fully  cooperative  and  very  helpful  to  both 
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committees.  In  addition,  we  also  express  our  appreciation  to  the 
Commission  on  the  Kevision  of  the  Federal  Court  Appellate  Sys- 
tem and  its  staff  for  their  thorough  and  lengthy  study  of  the 
appellate  system  of  the  Federal  judiciary  and  particularly  of  the 
consideration  given  to  the  Fifth  Circuit.  Present  here  today  and 
joining  with  me  in  these  expressions  are  Judge  Griffin  B.  Bell  of 
Georgia  and  Judge  James  P.  Coleman  of  Mississippi.  They  will 
also  make  statements. 

It  does  not  appear  to  be  necessary  to  restate  at  this  hearing  the 
thoughts  which  have  been  fully  and  completely  expressed  to  the 
Commission  on  Revision  of  the  Federal  Court  Appellate  System 
and  to  this  subcommittee  on  former  occasions  by  judges  of  the 
eastern  division.  We  do  here  and  now  reaffirm  those  statements. 

I  am  authorized  to  say  to  you  that  the  nine  judges  of  the  eastern 
division  are  unanimous  in  their  support  of  the  proposed  legisla- 
tion, S.  729,  which  is  a  revision  of  S.  2990. 

We  are  also  pleased  to  advise  the  subcommittee  that  the  State 
bar  associations  of  the  States  of  Georgia,  Alabama,  Florida,  and 
Mississippi  are  unanimous  in  their  support  of  the  proposed  legis- 
lation. 

It  is  a  singular  and  very  significant  fact,  Mr.  Chairman,  that 
nine  Federal  appellate  judges  and  the  bar  associations  of  four 
States  are  unanimous  in  their  endorsement  of  the  proposed  legisla- 
tion, S.  729.  Statements  of  position  by  the  bar  associations  of  the 
four  States  mentioned  have  been  filed  or  will  soon  be  filed  with  the 
subcommittee.  Embraced  within  those  associations  are  persons  of 
varying  backgrounds,  differing  political  affiliations,  and  divergent 
philosophical  views.  Notwithstanding  these  factors,  their  support 
is  enthusiastic.  These  facts,  in  my  opinion,  support  the  conclusion 
that  the  proposed  legislation  is  for  the  common  good  of  all  who 
are  affected  by  it. 

Within  my  own  knowledge  this  subcommittee  and  the  Commis- 
sion on  Revision  of  the  Federal  Court  Appellate  Court  System 
have  carefully  considered  the  opinions  and  thoughts  of  experienced 
legal  scholars  throughout  the  country.  The  legislation  under  con- 
sideration was  not  drafted  until  mature  thought  and  analysis  had 
been  given  to  the  opinions  of  a  vast  number  of  people.  We  are 
indebted  to  the  subcommittee  for  its  incorporation  into  the  pro- 
posed legislation  of  certain  requests  made  by  the  judges  of  the 
eastern  division.  We  would  like  to  have  the  record  show,  INIr. 
Chairman,  that  for  a  substantial  period  of  time  prior  to  this  date, 
the  nine  fifth  circuit  judges  of  the  proposed  eastern  division  have 
been  unanimous  and  unreserved  in  their  endorsement  of  S.  729,  or 
its  equivalent. 

Accordingly,  we  urge  early  and  favorable  action  on  the  proposed 
bill  with  that  degree  of  speed  which  is  compatible  with  mature  and 
deliberate  consideration  of  legislation  of  this  importance. 

Permit  me  to  express  one  final  thought,  Mr.  Chairman.  From 
a  sentimental  and  traditional  point  of  view  we  re.q-ret  that  the 
cold  facts  demand   a   divisiim   of  the   fifth  circuit.   The   15  active 
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judges  and  the  4  senior  judges  who  now  serve  the  United  States 
Court  of  Appeals  for  the  hfth  circuit  represent  many  years  of 
academic  and  legal  training,  long  and  varied  experience  in  the 
practice  of  law  and  many  difficult,  though  pleasant,  years  in  the 
service  of  the  Federal  judicial  system.  During  our  period  of  service 
as  judges  we  have  developed  a  sincere  and  abiding  friendship  and 
affection  for  each  other.  We  are  determined  to  maintain  those 
friendships  even  after  the  division. 

However,  the  rules  of  logic,  national  policy,  the  high  standards 
set  for  the  Federal  judicial  system,  and  the  desire  to  achieve  judi- 
cial efficiency  and  to  establish  justice  all  demand  the  enactment  of 
the  proposed  legislation. 

Permit  me  to  say  further,  Mr.  Chairman,  that  I  fully  endorse 
the  statement  Senator  Hruska  just  gave  at  this  hearing  this  morning. 

If  there  are  any  questions,  Mr.  Chairman,  I  will  be  pleased  to 
attempt  to  answer  whatever  questions  are  asked. 

Thank  you  very  much. 

Senator  Burdick.  Thank  you.  Judge  Gewin. 

Judge  Bell. 

Judge  Bell.  Thank  you. 

I  will  follow  with  a  statement,  which  I  will  now  read. 

Senator  Burdtck.  It  will  be  received,  without  objection. 

Judge  Bell.  I  am  a  judge  of  the  United  States  Court  of  Appeals 
for  the  fifth  circuit  appointed  from  the  State  of  Georgia.  I  have 
been  a  United  States  circuit  judge  and  a  member  of  the  fifth  circuit 
since  October  6,  1961. 

T  have  some  familiaritv  with  appellate  court  administration.  I 
served  as  chairman  of  the  Committee  on  Innovation  and  Develop- 
ment at  the  Federal  judicial  center  in  1968-1969.  I  am  currently 
a  member  of  the  board  of  directors  of  the  Federal  Center.  I  am 
a  member  of  the  American  Bar  Associntion  Commission  on  Stand- 
ards of  Judicial  Administration.  I  am  also  a  member  of  the  Ad- 
visory Council  for  Appellate  Justice,  a  study  group  sponsored  by 
the  Federal  Judicial  Center. 

I  am  chairman-elect  of  the  Division  of  Judicial  Administration 
of  the  American  Bar  Association.  Coming  closer  to  home,  I  am 
and  have  been  chairman  of  the  rules  committee  of  our  court  for 
several  years  and  I  am  familiar  with  the  local  rules  and  particularly 
those  which  we  have  employed  in  recent  years  in  bringing  maximum 
efficiency  to  the  court. 

I  testified  at  some  length  before  the  Commission  on  Revision 
of  the  Federal  Court  Appellate  System  on  September  5,  1978,  in 
Jacksonville,  Fla.,  and  that  testimony  is  no  doubt  available  to  you. 
For  that  reason,  I  do  not  expect  to  testify  in  any  detail  today, 
but  to  make  myself  available  for  questions  after  a  short  statement. 

During  the  period  of  my  service  on  the  Fifth  Circuit,  the  court 
has  increased  from  9  to  13  and  then  to  15  judsfes.  Filings  have 
increased  by  geometric  progression  and  to  the  point  of  near  inun- 
dation— for  example,  an  increase  from  2,014  in  1970  to  3,294  in 
1974. 
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The  fact  that  S.  729  substitutes,  through  division  of  the  circuit, 
23  judges  for  the  present  15  points  up  the  problem.  We  need  an 
additional  eight  judges  in  the  present  circuit.  Either  the  eight  will 
be  added  making  a  total  of  23  active  judges  or  the  circuit  must  be 
divided  along  the  line  of  what  S.  729  proposes. 

The  massive  problem  of  the  fifth  circuit  will  not  be  readily  ap- 
parent from  a  comparison  of  the  filings  in  the  11  circuits.  For 
example,  those  filings  for  fiscal  year  1974  would  indicate  that  some 
of  the  other  circuits  have  workloads  approximating  that  of  the 
fifth  on  the  basis  of  filings  per  judgeship,  but  these  are  based  on 
raw  filings  and  not  on  case  disposition  actually  requiring  action 
on  the  part  of  the  members  of  the  court. 

In  this  connection,  I  attach  as  exhibit  1,  a  table  prepared  by 
the  chief  deputy  clerk  of  our  court  which  adjusts  administrative 
office  statistics  by  what  I  term  the  "washout"  rate  for  each  circuit. 
By  "washout"  is  meant  those  cases  as  shown  on  the  table  which 
are  disposed  of  without  judge  activity.  It  will  be  noted  that  this 
rate  runs  from  a  low  of  32.7  percent  to  a  high  of  57.5  percent  and 
that  the  fifth  circuit  rate  is  34.8  percent.  The  last  column  in  that 
table  demonstrates  the  actual  caseload  per  judge.  The  load  of  144 
cases  per  judge  in  the  fifth  circuit  is  entirely  too  high,  and,  in 
fact,  is  unreasonable,  oppressive,  and  not  in  the  public  interest. 

We  have  used  every  known  method  to  increase  the  efficiency  of 
our  court.  We  have  developed  methods  heretofore  unknown  to  the 
appellate  process.  Each  judge's  office  is  operated  on  a  12  months* 
basis.  Each  member  of  the  court  is  assisted  by  more  than  the 
ordinary  complement  of  law  clerks.  Oral  argument  is  denied  in 
more  than  half  the  cases  which  reach  the  judges  for  disposition. 
Orders  are  used  in  lieu  of  opinions  in  many  cases.  We  receive  help 
from  senior  judges  and  from  visiting  judges. 

Despite  these  efforts  which  are  unusual  and  perhaps  unprece- 
dented, and  to  some  extent  only  warranted  to  prevent  a  crushing 
backlog,  we  are  now  facing  a  iDacklog  of  cases.  We  have  reached 
and  passed  the  capacity  of  the  court.  The  longer  the  Congress 
delays  in  providing  ample  judge  power,  the  greater  will  be  the 
backlog. 

In  my  judgment,  it  is  imperative  that  more  judges  be  allocated 
to  the  fifth  circuit.  It  is  equally  imperative  that  the  size  of  the 
circuit  be  reduced.  I  will  not  review  the  many  problems  involved 
in  maintaining  the  law  of  the  circuit,  and  even  the  court  itself, 
as  stable  institutions,  given  the  problems  which  inhere  in  the  large 
en  banc  court.  Nor  w'ill  I  review  again  the  concept  of  small  group 
dynamics  which  results  in  considerable  difficulty  in  atttaining  a 
majority  opinion  in  a  large  court.  A  study  of  small  group  dynamics 
will  indicate  that  there  may  be  a  group  so  small  that  there  is  not 
a  proper  atmosphere  for  a  minority  view  but,  on  the  other  hand, 
there  can  be  groups  of  such  size  that  a  phenomenon  of  fragmen- 
tation presents  itself  to  the  end  that  it  is  difficult  to  obtain  a 
majority  view.  Absent  a  majority  view,  something  akin  to  the 
legislative    process    sets    in    whereunder    there    is    a    casting    about 
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amongst  the  fragmented  groups  to  achieve  a  majority  by  com- 
promise. 

The  only  feasible  method  of  reducing  the  size  of  the  en  banc  court 
is  to  divide  the  Fifth  Circuit. 

A  division  of  the  circuit  will  lend  itself  to  better  administration 
of  the  court  from  an  operational  standpoint.  In  addition,  the 
members  of  the  court  will  be  better  able  to  keep  abreast  of  the 
large  volume  of  law  being  written  by  the  court. 

As  regretttable  as  it  may  be,  and  I  bow  to  none  in  my  pride  in 
the  fifth  circuit,  the  old  order  changeth.  The  combination  of  time, 
cases,  and  the  vicissitudes  of  an  expanding  body  of  law  dictates 
that  we  must  now  face  circuit  division. 

I  urge  prompt  action  on  S.  729  and  will  be  glad  to  answer 
questions  to  the  best  of  my  ability. 

Thank  you,  Mr.  Chairman. 

Senator  Burdtck.  Thank  you.  Judge  Bell.  The  exhibit  1  which 
you  referred  to  will  now  be  placed  in  the  record. 

[Exhibit  follows:] 

EXHIBIT  1  TO  JUDGE  BELL'S  STATEMENT 
ADJUSTED  FILINGS  PER  JUDGESHIP— FISCAL  YEAR  1974 


Circuit 


Adjustment  for 

Cases  to  be 

cases  to  be 

disposed  after 

disposed  of 

hearing  or 

without  hearing 

submission 

Fiscal  year  1974 

or  submission 

with  briefs 

filings 

on  briefs ' 

or  merits 

129 

38.6 

80 

200 

54.9 

90 

135 

42.2 

78 

209 

53.5 

97 

220 

34.8 

144 

148 

44.7 

82 

136 

32.7 

92 

124 

42.6 

72 

207 

41.8 

120 

131 

54.0 

60 

138 

57.5 

59 

1st.. 
2d.. 
3d-.. 
4th-. 
5th.. 
6th- 
7th.. 
8th-. 
9th.. 
10th- 
D.C-. 


'  Includes  cases  disposed  of:  (1)  By  consolidation  or  cross  appeals;  (2)  by  dismissal  by  the  parties  under  FRAP  42; 
(3)  by  the  Clerk  for  want  of  prosecution  under  local  rules;  and  (4)  by  the  judges  on  such  matters  as  motions  of  appellee  to 
dismiss,  petitions  for  mandamus,  motions  for  summary  affirmance  or  reversal,  and  other  matters  without  briefs  under 
FRAP  28. 

Source:  A.O.  Management  Statistics— 1974. 

Judge  Coleman.  Mr.  Chairman,  I  had  the  privilege  and  pleasure 
last  September  of  testifying  at  considerable  length  before  you,  and 
I  have  prepared  a  statement  for  today,  w^hich  has  been  sent  to 
committee  counsel — it  is  in  writing.  It  fairly  Avell  parallels  what 
Judge  Gewin  and  Judge  Bell  have  already  said. 

Attached  to  it  is  a  letter  dated  March  4,  1975,  from  the  Missis- 
sippi State  Bar  reaffirming  its  position  on  that  matter. 

To  satisfy  you,  Mr.  Chairman,  in  the  interest  of  time,  I  would 
simply  like  this  statement  filed  and  incorporated  in  the  record  at 
this  point,  or  I  would  be  happy  to  go  ahead  and  state  it  orally.  I 
do  not  know  what  the  committee  procedure  is. 
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Senator  Burdick.  This  fits  very  well  with  procedure.  The  whole 
statement  will  be  made  a  part  of  the  record,  and  we  are  delighted. 
[The  prepared  statement  of  Judge  James  P.  Coleman  follows :] 

Pbepabed  Statement  of  James  P.  Coleman,  Judge  of  the  Court  of  Appeals  fob 

THE  Fifth  Cibcuit 

Mr.  Chairman,  and  members  of  the  committee :  I  am  here  today  for  the 
purpose  of  again  stating  my  support  for  Senate  Bill  729,  a  bill  to  improve 
judicial  machinery  by  reorganizing  the  Fifth  Circuit. 

I  have  read  Senator  Burdick's  statement  to  the  Senate  when  the  bill  was 
introduced  on  February  18,  1975.  I  think  the  statement  correctly  describes 
the  situation  which  seriously  threatens  the  effective  exercise  of  the  federal 
appellate  process  in  the  six  states  of  the  Fifth  Circuit. 

I  have  heretofore  testified  in  Jackson,  Mississippi,  before  the  Commission 
on  Revision  of  the  Federal  Court  Appellate  System. 

On  September  25,  1974,  I  testified  here  in  Washington  before  the  Subcom- 
mittee on  Improvements  in  Judicial  Machinery.  This  testimony  went  into 
considerable  detail.  I  had  the  opportunity  of  answering  many  questions  pro- 
pounded both  by  the  Committee  and  its  Counsel. 

Since  my  prior  testimony  is  a  matter  of  record,  I  do  not  think  I  should 
trespass  on  the  time  available  to  the  Committee  by  repeating  it  a  this  time. 
I  simply  wish  to  say,  and  I  appreciate  the  opportunity  of  saying,  that  I  adhere, 
without  reservation,  to  the  testimony  which  I  have  already  given. 

I  would  like  to  emphasize  one  special  point  in  particular.  If  we  are  to  main- 
tain appellate  procedure  in  our  Circuit  as  a  meaningful  process  this  proposed 
legislation  is  absolutely  mandatory.  By  screening  appeals,  by  denying  oral 
argument  in  more  than  fifty  per  cent  of  our  appeals,  and  by  shouldering  an 
almost  intolerable  workload,  the  Fifth  Circuit  has  been  able  to  stay  abreast 
of  its  docket.  Now,  we  find  that  on  July  1,  1975,  contrary  to  what  happened 
last  year,  we  shall  have  an  unsubmitted  backlog  of  about  275  cases.  Because 
of  the  screening  process  these  will  necessarily  be  difficult  cases,  cases  about 
which  Judges  may  reasonably  differ,  and  they  will  require  far  more  than  the 
usually  expected  time  for  their  disposition.  To  be  more  specific,  wherein  we 
have  heretofore  been  able  to  avoid  the  brink  we  are  now  about  to  be  com- 
pelled to  step  off  it.  Every  Judge  on  our  Court  has  an  extreme  adversion  to 
requiring  litigants  to  wait  indefinitely  for  the  decision  of  their  appeals, 
especially  where  they  involve  human  freedom  and  the  right  to  recover  for 
serious  personal  injuries,  as  in  the  case  of  Seamen  and  Longshoremen. 

If  we  could  get  the  extra  Judges  provided  by  this  legislation  and  if  we 
could  improve  the  logistics  of  the  decision  making  process  by  cutting  participa- 
tion from  fifteen  Judges  back  to  twelve,  as  this  legislation  provides  for  the 
Eastern  Division  of  the  Fifth  Circuit,  then  we  could  both  promptly  and  mean- 
ingfully dispose  of  appellate  cases  in  Mississippi,  Alabama,  Georgia,  Florida, 
and  the  Canal  Zone. 

Our  Court  is  now  well  past  "high  noon,"  and  I  appreciate  the  efforts  of  the 
Congress  to  remedy  the  situation. 

Mr.  Chairman,  on  September  24.  1974,  Mr.  .Tames  Hugh  Ray,  President  of 
the  ^Mississippi  State  Bar,  testified  before  you,  here  in  Washington.  At  that 
time  he  stated  the  full  support  of  the  Mississippi  State  Bar  for  the  proposed 
division  of  the  Fifth  Circuit.  I  have  with  me  a  letter  from  Mr.  Ray.  updating 
this  testimony  and  indicating  that  the  position  of  the  Mississippi  State  Bar 
stands  as  it  was  in  September.  I  would  like  to  hand  up  his  letter  and  ask  that 
it  be  incorporated  as  a  part  of  my  statement. 

Mr.  Chairman,  with  this  statement,  I  .shall  be  delighted  to  try  to  answer 
any  questions  which  the  Committee  or  its  Counsel  may  consider  important. 

Senator  BrRDicK.  As  you  said,  yourself.  Judfxe  Coleman,  you  all 
have  almost  spoken  with  one  voice  here  this  morning. 

T  have  a  feAv  questions  for  all  of  you. 

Gentlemen,  at  the  conchision  of  today's  hearing  I  will  include 
in   the    record   of   this   proceeding   various   letters   and    resolutions 
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from  the  bar  associations  of  the  States  of  Florida,  Georgia,  Ala- 
bama, and  Mississippi  which  disclose  that  the  bar  associations  of 
these  four  States  are  unanimous  in  this  legislation.  From  the 
testimony  which  each  of  you  have  given  today  it  appears  that  the 
nine  circuit  court  judges  from  these  four  States,  including  the 
three  of  you,  are  unanimous  in  support  of  this  bill.  In  light  of 
this  unanimity,  there  is  no  reason  for  me  to  subject  you  gentlemen 
to  additional  questioning.  However,  there  are  a  few  questions  I 
have. 

According  to  these  statistics,  the  proposed  eastern  division,  con- 
sisting of  12  judges,  would  have  an  average  caseload  of  145  filings 
per  judge.  This  would  compare  with  the  average  filings  of  220 
per  judge  in  fiscal  year  1974.  Do  you  feel  this  is  a  sufficient  light- 
ening of  the  caseload  w^hich  is  conducive  to  improving  the  appellate 
process  in  the  four  states? 

Judge  Gewin.  Unquestionably  so. 

Judge  Bell.  Yes. 

Senator  Bukdick.  With  this  reduced  caseload,  do  you  think  it 
would  be  possible  for  the  eastern  division  to  grant  more  oral 
argument  than  under  existing  procedures  and  manpower  in  the 
existing  circuit? 

Judge  Gewin.  Yes,  sir. 

Senator  Burdick.  I  assume  when  one  answers  yes,  and  the  others 
do  not  answer,  you  all  agree? 

Judge  Bell.  In  our  court,  when  there  is  no  answer  it  means  yes. 

Judge  Coleman.  I  think  that  is  the  chance  to  get  back  to  more 
oral  argument.  That  would  save  time.  A  lot  of  our  time  in  the 
screening  process  could  be  used  for  more  oral  argument,  if  we 
were  in  a  smaller  court  with  a  smaller  number  of  judges  operating. 

Senator  Burdick.  Under  section  6,  it  is  contemplated  that  Atlanta 
will  be  the  headquarters  for  the  court  of  appeals.  However,  because 
the  new  Federal  Courthouse  in  Atlanta  is  in  the  process  of  con- 
struction, the  bill  authorizes  the  eastern  division  to  sit  at  New 
Orleans  until  adequate  facilities  are  available  in  Atlanta.  Have 
any  of  you  given  any  consideration  as  to  the  mechanics — as  to  how 
this  housing  problem  will  be  solved  or  how  long  a  time  would  be 
involved  in  using  the  facilities  in  New  Orleans  ? 

Judge  Gewin.  You  inquire  about  the  use  of  the  facility  in  New 
Orleans?  Well,  we  have  come  through  some  pretty  rough  times. 
Senator,  together.  I  believe  we  could  live  in  the  same  house  until 
we  could  get  new  quarters.  I  realize  there  would  be  some  mechani- 
cal problems.  We  would  have  to  confer  and  pick  out  times  when 
the  East  would  sit  and  the  West  would  sit. 

But  on  a  temporary  basis  I  do  not  think  that  would  be  a  serious 
impediment  to   our  operations. 

Judge  Coleman.  I  feel  also,  Mr.  Chairman,  that  there  would  be 
no  problem. 

But  there  would  be  no  problem  in  holding  court  in  Montgomery, 
Jacksonville,  Mississippi,  and  other  places  east  of  the  river  just  as 
we  do  now. 

I  am  here  fresh  from  a  week  of  court  in  Jacksonville. 
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Judge  Bell.  I  might  add,  the  post  office  is  moving  out  of  the 
Federal  Building  in  Atlanta.  Judge  Gewin  and  Judge  Morgan  met 
with  the  spaceman  over  at  the  GAO  office  and  we  made  a  great 
deal  of  progress  in  obtaining  space  in  the  circuit  court  in  Atlanta 
that  would  help  within  the  year. 

Judge  Gewin.  I  might  state,  Mr.  Chairman,  we  have  suggested 
to  GSA  that  it  would  suit  the  eastern  division  quite  well  to  let  us 
remain  in  the  present  building,  which  is  now  being  used  by  the 
district  court  and  the  post  office,  which,  as  Judge  Bell  said,  will 
be  moving  out.  We  will  be  happy  to  remain  there  and  refix  that 
building,  and  we  feel,  and  I  think  they  feel  that  substantial  sav- 
ings would  be  accomplished  by  keeping  us  there  rather  than  pro- 
viding quarters  in  the  new  building,  which  would  be  certainly  at 
the  earliest,  4  or  5  years  from  now. 

Senator  Burdick.  As  I  understand  it,  there  will  be  no  problem 
about  these  temporary  arrangements? 

Judge  Bell.  Yes,  sir. 

Senator  Burdick.  Do  I  detect  nostalgia  about  staying  around 
New  Orleans? 

Judge  Gewin.  Yes. 

Senator  Burdick.  At  a  meeting  on  January  15,  you  and  some  of 
your  fellow  judges  suggested  to  the  subcommittee  counsel  that 
provisions  should  be  made  in  the  bill  for  the  nomination,  confirm- 
ing, and  appointment  of  new  additional  judgeships  in  advance  of 
the  effective  date  on  which  the  two  divisions  would  officially  come 
into  existence.  My  question  to  you  is,  have  you  studied  the  language 
to  this  effect  and  are  you  satisfied  with  that  language? 

Judge  Gewix.  I  think  it  is  very  good  language,  Mr.  Chairman, 
but  I  must  say  we  felt  a  little  reluctance — for  judicial  officers  to 
suggest  what  the  executive  and  legislative  branches  should  do  and 
how  quickly  they  should  do  it.  We  would  be  pleased  to  proceed  as 
indicated  in  the  bill,  but  we  have  not  presumed  to  oriorinate  that 
idea  because  we  thought  it  might  be  considered  somewhat  out  of 
our  field  of  activity. 

Senator  Burdick.  Well,  gentlemen,  there  is  such  unanimity  here 
I  have  no  further  questions,  and  I  appreciate  your  appearance  here 
this  morning. 

Excuse  me.  Staff  has  a  question. 

Mr.  Westphal.  Looking  ahead  a  few  moments.  I  note  that  vour 
colleaarue,  Judq-e  Wisdom,  makes  the  prediction — well  it  seems  to  be 
a  double  prediction  here — one  is  a  statistical  analysis  that  the  caseload 
is  kind  of  leveling  off  and  there  is  a  projection  that  the  filings  in  1975 
may  be  down  2.8  percent  from  the  filin.q-s  of  fiscal  1974.  It  mav  be  true 
we  will  reach  a  plateau  on  this  so-called  law  explosion  we  have  had  ever 
since  World  War  II,  it  seems. 

But  there  is  also  the  prediction  made  that  if  the  caseload  does 
continue  in  the  future  as  it  has  in  the  past,  that  the  dav  is  not  far 
off  when  there  may  have  to  be  15  judares  in  each  of  the  two  divisions 
that  would  be  created  in  the  fifth  circuit  by  this  bill. 

On  the  other  hand,  during  the  various  hearinfl^s  that  we  have 
had,  there  have  been  discussions  of  the  fact  that  when  a  court  oper- 
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ates  over  a  more  compact  geographical  area,  that  when  we  have 
the  use  of  adequate  supply  of  law  clerks  for  the  individual  judges 
and  have  a  better  central  staff  operation,  that  the  capacity  of  a 
court  of  given  size  can  be  increased. 

The  chairman  has  suggested  by  taking  the  caseload  figures  pro- 
jected in  this  bill,  that" you  start  out  with  a  low  caseload  of  145 
filings  per  judge  and  taking  into  consideration  this  "washout"  rate 
of  some  34  percent,  which  Judge  Bell  mentioned,  that  you  are  left 
with  a  caseload  of  something  like  97  cases  per  judge,  that,  through 
screenings  and  oral  arguments  and  everything  else,  will  be  the 
*effective  workload  per  judge. 

Xow,  can  any  of  you  hazard  a  guess  as  to  what  the  capacity  of 
your  12-judge  court  would  be  and  its  ability  to  assimilate  a  rea- 
sonable increase  in  the  caseload  that  you  would  be  starting  out  on? 

Judge  Gewix.  Well,  certainly  it  is  obvious  that  we  could  do 
much  more  about  it  with  the  12  judges  with  a  caseload  of  97  than 
we  can  now  with  15  judges  with  a  caseload  of  220. 

I  have  never  quite  understood  the  argument,  Mr.  Chairman, 
that  the  problem  is  so  large  that  to  divide  it  will  result  in  two 
problems  equally  as  large.  The  sum  of  both  is  bound  to  demonstrate 
the  fact  that  we  are  too  large  now.  This  decrease  in  filings  may 
occur,  but  it  is  only  a  projection.  But  even  so,  the  problem  that 
will  not  go  away  is  the  backlog. 

According  to  "our  Chief  Deputy,  who  is  considered  to  be  quite 
a  good  statistician,  in  1975  we  will  have  a  backlog  of  177  cases; 
1976,  288  cases;  and  1977,  399  cases. 

As  to  nonpreference  cases,  that  has  a  significant  meaning.  For 
example,  at  the  present  time,  by  the  end  of  this  year,  there  may 
be  in  nonpreference  cases  a  lapse  of  11  months  from  the  date  of 
the  filing  of  the  last  brief  before  hearing,  but  by  January  1977 
there  will  be  a  lapse  of  17  months,  and  by  April  1977  there  will 
be  a  lapse  of  20  months.  So  even  if  the  filings  should  drop  2  per- 
cent the  problem  is  not  solved  in  any  sense. 

Judge  Bell.  I  think  I  could  add  this,  Mr.  Westphal,  that  assum- 
ing a  caseload  of  disposition  by  judges  of  97,  and  I  think  we  can 
say  that  over  the  years  we  could  increase  that  97  up  to  115,  so 
you  are  talking  about  an  added  capacity  of  about  200  cases,  and 
at  that  point  something  would  have  to  give.  You  would  have  to 
get  more  judges  or  divide  again  under  this  same  concept  of  east 
and  west.  I  suppose  you  would  end  up  with  38  circuits.  But  you 
could  at  least  take  on  200  more  cases,  and  of  course,  it  is  not  what 
each  one  of  those  judges  can  do.  That  is  some  part  of  it,  but  of 
course,  you  have  some  senior  judges  and  some  visiting  judges  who 
help  out  some. 

Mr.  Westphal.  Of  course,  there  is  also  operative  in  this  situa- 
tion we  are  talking  about,  as  we  talk  about  the  future,  the  fact 
that  Congress  is  considering  legislation,  for  example,  to  reduce 
the  number  of  three-judge  courts,  that  efforts  are  being  made  to 
setup  administrative  procedures  for  handling  complaints  arising 
out  of  the  prisons,  so  that  you  would  have  fewer  1983's.  There  are 
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some  parts  of  the  country  that  have  already  seen  a  decline  in  the 
number  of  habeas  corpus  cases. 

Judge  Bell.  Right.  . 

Mr.  Westphal.  The  proposals  to  limit  diversity  jurisdiction  are 
still  under  consideration. 

So  that  there  may  be  things  happening  to  caseloads  which  would 
offset  what  would  otherwise  be  a  normal  projected  input. 

Judge  Gewin.  One  thing  just  happened,  I  think,  that  helps 
perhaps  in  a  miniscule  way,  but  there  is  a  tendency— I  believe  legis- 
lation has  now  been  adopted  which  eliminates  three- judge  courts 
to  review  an  Interstate  Commerce  Commission  ruling.  The  effective- 
date  does  not  eliminate  two  cases  I  now  have.  I  wish  it  did,  but 
in  the  future  that  will  be  some  help. 

I  think  what  you  say  is  important  for  the  reason  that  not  only 
is  a  division  of  the  circuit  a  good  remedy,  but  a  limitation  on  juris- 
diction in  those  areas  you  have  mentioned,  diversity,  three- judge 
cases,  et  cetera — those  remedies  also  are  needed  in  this  situation. 

Judge  Bell.  Do  not  forget  that  historically  when  we  have  an 
omnibus  judges  bill,  district  judges — once  those  judges  take  office 
we  have  more  appeals  because  each  one  creates  some  appeals,  so 
that  will  add  something  to  the  caseload.  These  others  may  take  it 
away.  I  think  under  S.  729,  we  can  go  for  a  good  many  years.  I 
think  that  capacity  is  built  into  it  so  that  it  would  suffice  for  a 
good  while. 

Mr.  Westphal.  I  have  no  further  questions. 

Senator  Burdick.  Thank  you,  gentlemen. 

Judge  Bell.  Thank  you  very  kindly,  Mr.  Chairman. 

Senator  Burdick.  Our  next  witnesses  will  be  the  Chief  Judge, 
John  R.  Brown,  Judge  John  Minor  Wisdom,  and  Judge  Thomas 
G.  Gee,  of  Houston,  New  Orleans,  and  Austin,  respectively. 

We  would  like  to  proceed  with  you  gentlemen  as  we  did  with 
the  previous  witnesses. 

STATEMENT  OF  CHIEF  JUDGE  JOHN  R.  BROWN,  FIFTH  CIRCUIT 
COURT  OF  APPEALS,  HOUSTON,  TEX.,  ACCOMPANIED  BY  JUDGE 
JOHN  MINOR  WISDOM,  FIFTH  CIRCUIT  COURT  OF  APPEALS,  NEW 
ORLEANS,  LA.,  AND  JUDGE  THOMAS  G.  GEE,  FIFTH  CIRCUIT 
COURT  OF  APPEALS,  AUSTIN,  TEX. 

Judge  Brown.  Mr.  Chairman,  I  express  my  appreciation  as  the 
other  three  judges  did  for  the  invitation  this  committee  extends 
to  us.  This  may  be  historic  because  it  may  be  the  last  time  I  appear 
as  the  Chief  Judge  of  the  fifth  circuit.  There  may  not  be  the  whole 
circuit,  if  this  legislation  passes. 

I  can  not  help  but  remark  what  Judge  Goldberg  has  said,  there 
has  been  more  said  on  splitting  the  fifth  than  on  splitting  the  atom, 
and  we  are  adding  to  that  today. 

I  want  first  to  tell  you  that  I  feel  an  obligation  to  keep  the 
committee  and  the  Senate  fully  informed. 

I  have,  working  with  the  Chief  Deputy  Clerk,  Mr.  Ganucheau, 
some  figures  prepared.  Filings  have  fallen  off  about  3  percent.  At 
the  same  time  we  are  developing  a  backlog  now  for  the  first  time 
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in  10  years,  and  these  sheets  show  the  detail  which  I  will  not  take 
time  to  explain. 

Senator  Burdick.  Without  objection,  they  will  be  received. 

[The  material  referred  to  follows :] 

Fifth  Circuit  Analysis  of  Filings,  Terminations,  and  Projected  Backlog, 

Etc.— Fiscal  Year  1975-77 

I.  filings 

The  current  projections  would  predict  about  3,205  appeals  (including  cross- 
appeals),  a  decline  of  89  cases  (2.7%)  from  3,294  in  fiscal  year  1974. 

A.  Filings 

1st  half  fiscal  year  1975 1556 

1st  half  fiscal  year  1974 1540 

Increase  (1.0  percent) +16 

B.  Projected  filings 

1st  half  fiscal  year  1975 1556 

2d  half  fiscal  year  1975 1556 

Plus:  Estimated  6  percent  increase  for  2d  half  of  fiscal  year  over  1st  half.         93 

Total 3205 

C.  Projected  change 

Fiscal  year  1975 3205 

Fiscal  year  1974 3294 

Decrease  (2.7  percent) —  89 

D.  Filings  needed  to  reach  projection  Per  month 

Average  filings  required  January-June 275 

Actual  filings  January  and  February  1975 275 

The  filings  for  the  last  three  years  and  this  year's  projection  are  as  follows : 

Fiscal  year:  Filings 

1972 2864 

1973 2964 

1974 3294 

1975  (Projected) . 3205 

3-year  increase  1975  over  1972 — 341 — 11.9  percent. 

II.  terminations 

A.  All  terminations 

1st  half  fiscal  year  1975 1593 

1st  half  fiscal  year  1974 1265 

Increase  (25.9  percent) +  328 

B.  Opinion  Output  (excludes  cross-appeals) 

Fiscal  Year  (8  mo  only) : 

1975 1344 

1974 1126 

Increase  (19.4  percent) +218 

III.    PENDING   cases 

Fiscal  Year: 

1972 1636 

1973 1729 

1974 2310 

1975  (1st  half) 2258 

Percentage  change: 

1975  over  1974  (2.2  percent) .- --     -52 

1975  over  1972  (38.0  percent) -   +622 
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IV.  PROJECTION  OF  AVAILABLE  CASES  FOR  SCREENING.  CALENDARING,  AND  CUMULATIVE  BACKLOG— ASSUMING 

NO  INCREASE  IN  FILINGS 

Fiscal  year  Fiscal  year  Fiscal  year 

1975                      1976  1977 

a.  Unassigned  cases  from  preceding  fiscal  year 1,341                   1.341  1,341 

b.  Estimated  new  filings 2,905                   2,905  2,905 

c.  Total  available  cases... 4,246                    4.246  4.246 

d.  44.6  percent  of  total  available  cases  transmitted  for  screening.                  1,893                   1,893  1,893 

e.  Cases  available  for  screening 1,893                   1,893  1,893 

f.  Less  53  percent  summary  I I's 1,003                   1,003  1,003 

g.  Balance  for  hearing  calendar 890                      890  890 

h.  Plus  Ill's  and  IV's  from  prior  fiscal  year  not  heard 211                     322  433 

1,101                    1,212  1,323 

i.  Lesscasesreadedaftercutoff  dateof  Mayl(2/12thof  Line(g)).                    145                      145  145 

j.             Cases  to  be  calendared  to  keep  current 956                   1,067  1,178 

k.  Less  cases  actually  to  be  calendared  (41  v/ks  X  19  cases  per 

weeki 779                      779  779 

I.             Backlog  by  cutoff  date _ 177                      288  399 

m.  Cases  readied  after  cutoff  date  (Line  (i)) 145                       145  145 

n.  Ready  cases  for  oral  argument  carried  forward  to  next 

fiscal  year 322                      433  544 

>  An  average  of  one  case  per  court  week  is  continued  for  reassignment  resulting  In  an  average  of  19  cases  per  week 
being  heard. 

V.  IMPACT  OF  BACKLOG  ON  NONPREFERENCE  CASES 

Fiscal  year  1975     Fiscal  year  1976      Ficsal  year  1977 

Cases  to  be  calendared  to  keep  current  (Line  G)  fable  IV) 956                    1067  1178 

Less  cases  which  can  be  heard : 

a.  Preference  cases' 397  397  397 

b.Nonpreference  cases' 382         779         382         779         382  779 

Backlog  (nonpreference  cases  classified  for  argument  not  reached).                     177                     288  399 

1  46.9  percent  of  cases  available  for.screening. 

2  Difference  between  397  perference  cases  and  779  maximum  caseload  on  oral  argument  of  41  weeks  at  19  cases  per  week. 

VI.  PROJECTED  HEARING  DATES  FOR  NONPREFERENCE  CASES  BRIEFED  FROM  DECEMBER  1974  THROUGH  MAY  1, 

1977,  ASSUMING  NO  INCREASE  IN  FILINGS 

Months    from    last 
Last  brief  filed  in—  Case  will  be  heard  in—  brief  to  hearing 

December  1974 October  1975 .....'. ll 

January  1975 November Ij 

February December Ij 

March January  1976 Ij 

April.. February Ij 

May March Ij 

June April... ll 

July _  May ll 

August June I4 

September _ October l» 

October... November I4 

November December. 1* 

December January  1977 I4 

January  1976 _  February 1. 

February March 1; 

March. April 1; 

April May 1 

May.. June 1* 

June October 1' 

July November 17 

August _.  December 17 

September January  1978 17 

October February 17 

November March 17 

December.. April 17 

January  1977 May -  17 

February June 17 

March... October. -.  20 

April  (Cutoff  date  of  May  1) November 20 
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VII.  FIFTH  CIRCUIT  CALENDABINQ  PBIOBITIES 

Preference  caxes 

Criminal  Appeals  (Rule  45(b)  FRAP). 

Appeals  from  orders  refusing  or  imposing  conditions  of  release. 

Difficult  or  widely  publicized  trials. 

Organized  Crime  Control  Act. 

Selective  Service  Criminal  Cases. 

Habeas  CoriJUS  and  Section  2255  Appeals. 

Interlocutory  Appeals. 

National  Labor  Relations  Board. 

Immigration  &  Naturalization  Appeals. 

Administrative  Orders,  Review  Act  of  1966. 

Federal  Trade  Commission  Act. 

Mandamus.  Prohibition.  Etc. 

Certain  Federal  Questions. 

Social  Security  Appeals. 

Railroad  Unemployment  Ins.  Act. 

Norris-LaGuardia  Act. 

Clayton  Antitrust  Act. 

Nonpreference  cases 

United  States  Plaintiff :  Negotiable  Instruments ;  Other  Contract  Actions ; 
Condemnation  of  Land ;  Other  Real  Property  Actions ;  Personal  Property  Tort 
Actions ;  Civil  Rights ;  Fair  Labor  Standards  Act ;  Labor  Management  Relations 
Act ;  Securities,  Commodities  and  Exchanges ;  and  Tax  Suits. 

United  States  Defendant :  Contract  Actions ;  Real  Property  Actions ;  Tort  Ac- 
tions ;  Selective  Service  Act ;  and  Tax  Suits. 

Federal  Question :  Marine  Contract ;  Other  Contract  Actions ;  Employers  Lia- 
bility Act ;  Marine  Injury  ;  Other  Tort  Actions ;  Civil  Rights  ;  Labor  Management 
Relations  Act :  Labor  Management  Reporting  and  Disclosure  Act ;  Patent ;  and 
Securities,  Commodities  &  Exch. 

Diversity  of  Citizenship :  Insurance ;  Other  Contract  Actions ;  Real  Property 
Actions;  Personal  Injury — Motor  Vehicle;  Personal  Injury — Other;  and  Other 
Tort  Actions. 

Judge  Brown.  What  is  going  to  happen  in  terms  of  delay?  We 
will  be  faced,  perhaps,  with  a  situation  that  has  confronted  the 
ninth  circuit,  where,  when  they  hear  the  case  orally,  the  briefs 
are  20  months  old,  and  that  is  a  deplorable  condition. 

T  do  not  believe,  and  I  am  basing  this  on  my  experience,  that 
this  year  we  will  have  an  increase.  I  think  we  will  have  leveled  off 
this  year.  But  I  predict  as  I  did  before,  there  will  be  increases  over 
the  next  two  or  three  years.  This  exhibit  is  prepared  on  the  assump- 
tion there  will  be  no  increase  in  filings.  It  still  presents  a  problem. 

Now,  some  mechanical  things.  On  the  use  of  the  New  Orleans 
Courthouse,  we  now  pay  rent  to  GSA.  Maybe  we  can  collect  rent 
from  the  eastern  division,  to  soften  the  blow  to  our  own  budget. 
I  think  we  will  have  no  real  difficulty  on  that  score.  We  will  have 
some  mechanical  problems  on  where  we  can  house  the  five  new 
judges  we  will  get  in  the  western  division,  since  we  now  have 
chambers  for  15  plus  3  visiting  judges. 

Senator  Burdick.  Well,  Judge,  if  it  will  be  helpful,  I  will  offer 
my  services  as  an  arbitrator. 

Judge  Brown.  That  will  be  fine,  because  we  welcome  an  oppor- 
tunity to  appear  before  you.  We  regret  you  had  to  send  only  your 
counsel  down  to  a  meeting  in  New  Orleans,  since  you  were  out  in 
North  Dakota,  at  the  time  we  talked  about  it. 

I  think  there  are  some  technical  problems  here. 

On  the  assumption  the  Congress  passes  the  bill— a  thing  I 
earnestly  hope  never  happens — in  substantially  this  form,  which 
is  to  say  by  creation  of  the  divisions  in  the  Fifth  and  Ninth  Cir- 
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suit,  there  is  a  need  for  some  corrective  language  in  the  bill.  As  it 
is  now  written  and  revised,  it  assures  the  cross-assignment  of  both 
active  district  judges  to  district  court  from  one  division  to  an- 
other, circuit  judges  from  one  Court  of  Appeals  to  another,  and 
active  circuit  judges  to  districts  in  the  divisions.  That  is  taken  care 
of  by  the  bill. 

Having  worked  with  my  circuit  executive  this  past  week,  we 
prepared  an  analysis,  and  it  is  included  in  this  memorandum  of 
March  13,  copies  of  which  we  sent  to  Mr.  Westphal,  and  we  talked 
to  Mr.  Weller  on  Thursday  or  Friday. 

Left  out  inadvertently,  because  I  remember  at  a  meeting  in  New 
Orleans  Mr.  Westphal  and  I  discovered  after  the  meeting  had 
broken  up  we  had  not  adequately  taken  care  of  cross  assignment 
to  senior  circuit  judges  or  senior  district  judges,  either  to  the 
district  courts  of  the  other  divisions,  or  more  importantly,  to  the 
circuit  court,  because  we  followed  the  policy  the  last  four  or  five 
years  of  using  only  senior  district  judges  on  the  Court  of  Appeals. 
Some  of  our  most  outstanding  judges  are  in  that  category. 

So  we  proposed  on  page  2  of  this  memoranda  a  new  paragraph 
C  to  section  15. 

I  reread  this  thing,  and  this  is  a  little  technical,  but  the  way  it 
is  now  drafted,  it  calls  for  the  senior  of  the  two  circuit  chief 
judges  to  assign  any  retired  circuit  or  district  judge  to  either  one 
of  the  two  divisions.  I  think  since  the  present  statute  is  on  this 
sort  of  a  structure,  namely,  that  the  chief  judge  of  the  circuit  from 
which  the  judge  is  coming  has  nothing  at  all  to  say  about  the 
assignment  of  a  retired  circuit  or  district  judge  from  outside  to 
another  circuit,  that  this  language  ought  to  be  changed  so  that  it 
would  provide  that  the  chief  judge  of  either  of  the  divisions  may 
assign  a  retired  circuit  or  district  judge  to  such  duties  as  such 
senior  judge  is  willing  to  undertake.  You  can  see  sort  of  a  ludicrous 
situation.  Suppose  Judge  Ingraham,  who  is  a  senior  judge  and 
lives  in  the  Western  division,  and  suppose  he  is  to  be  assigned  to 
the  Eastern  division  Court  of  Appeals.  I  would  have  to  assign  a 
judge  in  the  Eastern  division  Court  of  Appeals.  It  ought  to  be 
Judsre  Gewin  who  would  be  the  chief  judge  of  that  circuit.  So  I 
could  show  Mr.  Westphal  some  precise  language  when  we  adjourn 
that  might  well  accomplish  that. 

Then  we  uncovered  another  thina:  that  does  pose  a  policy  ques- 
tion, and  on  which  our  two  Committees  never  had  any  discussion, 
and  that  is  set  forth  on  the  bottom  of  that  page,  and  that  is  with 
respect  to  en  banc.  At  the  present  time,  when  a  senior  circuit 
judge  of  the  circuit  sits  on  a  panel,  he  is  automatically  on  the  en 
banc  court  Avhen  it  is  reheard  en  banc.  Now,  it  seems  to  me  that 
the  same  thinsr  should  be  true  in  the  case  of  a  cross  assiofnment 
of  a  retired  circuit  judge  from  one  division  to  the  other  division. 
Suppose  Judge  Tuttle  in  the  Eastern  division  is  assiarned  to  a  panel 
in  the  Western  division,  and  the  case  goes  en  banc  later,  he  would 
be  automaticallv  on  the  en  banc  court.  This  does  pose  some  policy 
questions  that  the  Congress  mav  want  to  consider. 

T  cannot  speak  for  anybody  but  myself  on  that  particular  affair. 
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But  I  do  think  it  is  important,  and  as  you  know,  the  Committee 
report  on  page  16  states  the  positive  commitment  of  cross  assign- 
ments without  the  necessity  of  going  through  the  Chief  Justice. 
My  suggestions  here  are  merely  to  bring  the  language  of  the  bill 
into  conformity  with  the  policy  which  you  have  adopted. 

Now,  as  far  as  the  substance  of  the  thing  is  concerned,  I  align 
myself  with  Judge  Wisdom  and  Judge  Gee,  but  I  have  a  slight 
question  with  Judge  Gee  on  en  banc,  but  slight.  I  will  not  go 
through  the  things  they  have  so  ably  stated  before,  and  now  state  in 
their  filed  statements. 

I  do  not  believe  this  is  a  solution  the  Committee  has  found,  be- 
cause this  is  a  split  in  everything  but  name.  You  have  two  inde- 
pendent courts,  they  are  supposed  to  operate  independently  from 
a  judicial  and  administrative  standpoint,  so  that  once  you  approach 
it  that  way  it  seems  to  me  that  you  are  just  simply  dividing  an- 
other circuit  when  it  gets  to  the  point  where  that  has  to  be  di- 
vided  

Senator  Burdick.  Judge,  may  I  give  you  an  analogy  that  you 
might  think  about? 

Judge  Brown.  All  right. 

Senator  Burdick.  North  Dakota  for  a  number  of  years  had  two 
Congressmen  at  large,  and  they  were  pretty  well  devoted  to  the 
whole  state  of  North  Dakota,  and  then  they  split  it  into  eastern 
and  western  districts  and  we  still  had  the  comradery  and  the  in- 
terests of  the  State  at  heart,  and  unanimity. 

Judge  Brown.  I  suspect  there  will  be  physiological  or  emotional 
values  in  this,  but  it  does  soften  the  blow  a  little  bit  that  each  of 
us  can  bear  the  name  Fifth  and  we  each  would  like  to  have  it  and 
understand  why  the  others  would,  too. 

But  I  really  do  not  think  from  a  substantive  standpoint  you  are 
really  solving  anything,  because  if  you  apply  this  to  the  Third  or 
Sixth  Circuit  you  are  doing  what  you  have  to  do  in  the  event  of 
a  split. 

My  own  personal  view  is,  and  on  this  the  judges  from  the  West 
have  not  any  firm  unanimous  policy  at  all,  but  my  own  view  is  it 
would  be  preferable  if  there  were  an  outright  split  if  this  thing 
has  to  go  through. 

That  brings  me,  then,  to  the  effective  date  of  the  bill.  It  is  the 
view  of  many  of  us  in  the  West,  and  I  know  I  speak  for  Judge 
Goldberg  verv  emphatically,  but  he  thinks  the  effective  date  of  the 
bill  ought  to  be  the  date  on  which  the  new  judges  are  in  their  seats. 
That  poses  some  mechanical  problems  that  are  not  easy,  and  I  must 
say  we  are  indebted  to  Mr.  Westphal's  presence  in  New  Orleans 
and  his  working  on  the  present  section.  I  believe  it  is  section  5, 
because  if  that  is  adopted  I  think  the  language  is  adequate  to 
carry  that  out. 

But  let  me  point  out  why  this  does  not  really  meet  the  problem. 
The  moment  the  act  becomes  effective,  now  January  1,  1075,  they 
have  to  use  cross  assignments.  You  have  the  gentlemen  from  the 
East;  what  will  we  do  about  oral  argument?  Until  the  new  judges 
are  appointed,  neither  of  the  two  subdivisions  can  really  effectively 


56-832   O  -  75  -  pt.  2  -  4 


44 

change  its  operating  rules.  To  be  more  specific,  if  they  are  going 
to  help  us  on  cross  assignments,  and  they  pledge  to  do  it,  and  we 
honor  that  pledge,  we  cannot  change  their  rules  on  screening.  We 
will  have  to  almost  retain  our  present  practices  so  that  to  that 
extent,  at  least,  the  courts  are  something  less  than  independent. 

So  I  think  it  would  be  a  more  positive  thing  to  put  the  new 
concept  into  operation  at  the  time  when  the  resources  are  available 
and  it  ought  not  to  be  done  prior  to  that  time. 

Senator  Burdick.  You  ought  to  understand  we  cannot  control 
the  President. 

Judge  Brown.  I  do  not  think  so,  and  the  judges  cannot  control 
either  the  Congress  or  the  President.  We  have  enough  trouble  con- 
trolling the  judges. 

Whether  this  language  that  is  in  the  revised  bill  will  be  effective, 
I  do  not  know,  but  it  is  better  than  it  was  before. 

Now,  on  the  merits,  I  am  sure  Judge  Wisdom  will  emphasize 
this  a  great  deal — as  we  told  you  last  year,  we  had  instituted  a 
new  staff  attorney  setup  in  which  we  had  five  very  fine  lawyers 
with  an  adequate  secretarial  staff  in  addition  to  the  pro  se  clerks  in 
the  clerk's  office.  That  has  been  a  very  effective  thing,  just  9  months 
experience  with  it.  We  are  200  opinions  ahead  of  last  year,  same 
time.  That  is  pretty  remarkable.  We  are  turning  out  opinions  at 
a  faster  rate  than  we  did  a  year  ago  and  nibbling  always  at  that 
pending  caseload.  So  this  is  another  thing  that  ought  to  be  given 
a  real  adequate  trial  experience  before  Ave  cut  this  whole  thing  up. 

Mr.  Westphal.  Excuse  me.  Judge. 

You  say  you  were  200  opinions  ahead  or  200  dispositions? 

Judge  Brown.  These  are  200  opinions  ahead. 

Now,  you  understand  that  this  covers  the  rule  21 's  and  the 
signed  opinions.  I  can  give  you — as  a  matter  of  fact,  I  will  leave 
with  you  the  score  sheet,  which  does  not  identify  the  judges  by 
name,  which  shows  an  actual  breakdown  in  contrast  to  last  year. 
It  is  200  cases.  You  can  see  that  represents  almost  what — we  have 
32  percent  washout,  so  we  haA^e  done  pretty  well. 

Now,  I  suppose  we  have  enough  problems  in  the  fifth  circuit 
without  trying  to  offer  any  advice  about  the  ninth  circuit.  But  I 
have  a  role  here  as  a  member  of  the  Judicial  Conference  of  the 
United  States,  and  I  think  you  ought  to  take  a  close  look  at  the 
way  you  worded  arrangements  for  what  I  call  the  mini  banc,  that 
4-1-4  court  on  California  problems.  Specifically  where  the  judiciary 
will  have  troubles  about  it,  is  that  it  seems  to  me  to  require  that 
the  en  banc  court  be  convened  on  either  one  of  two  conditions:  (1) 
By  a  certificate  by  a  division;  or  (2)  by  petition  of  a  party.  That 
goes  farther  than  rule  35,  which  allows  the  parties  really  to  say 
nothing  about  it. 

I  know  Mr.  Westphal  brought  this  up  before  the  judges'  meetings 
in  New  Orleans  just  for  our  reactions,  and  I  hope  you  do  not  resent 
the  fact  that  I  am  going  to  the  west  coast  to  tell  them  how  to 
handle  it. 

That  is  all  I  have  to  say. 

Once  again,  my  thanks,  judge  Wisdom  will  be  next. 
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STATEMENT   OF  JOHN  MINOR  WISDOM,   JUDGE,   TJ.S.   COURT   OF 
APPEALS  FOR  THE  FIFTH  CIRCUIT 

Judge  Wisdom.  Mr.  Chairman,  thank  you  for  giving  me  the 
opportunity  of  expressing  my  disapproval  of  S.  729. 

I  have  been  on  the  fiftli  circuit  for  almost  18  years.  I  have  testi- 
fied before  this  committee  and  before  the  Hruska  Commission  and 
in  each  instance  submitted  prepared  statements.  I  shall,  therefore, 
not  attempt  to  repeat  specific  recommendations  I  made  or  go  into 
discussion  of  specific  matters,  such  as  the  advantages  of  a  central 

staff. 

But  I  do  feel  it  is  appropriate  and  necessary  for  me  to  restate 
my  basic  position.  My  basic  position  is  that  this  bill  does  not  get 
to  the  roots  of  the  problem.  The  roots  are  these:  There  are  too 
many  cases  that  should  not  be  in  the  Federal  courts.  The  input 
must  be  reduced. 

Second:  If  the  Federal  appellate  system  creaks  it  must  be  re- 
structured. 

Third:  Federal  internal  practices  and  procedures  are  in  the 
grip  of  a  dead  hand  and  they  must  be  reformed  and  made  more 
efficient.  I  shall  not  go  into  "specific  suggestions  as  I  did  in  my 
prepared  statements. 

Basically,  I  feel  strongly  that  this  bill  may  trigger  a  proliferation 
of  circuits. 

Here  I  repeat  myself,  but  I  think  it  is  important  enough  to  be 
repeated.  This  bill  may  trigger  a  proliferation  of  circuits  that  will 
dilute  the  role  of  Federal  courts  in  our  brand  of  American 
federalism. 

What  makes  our  system  work  is  Federal  legal  supremacy,  and 
this  means  the  U.S.  Court  of  Appeals  has  a  federalizing  function 
as  well  as  a  purely  appellate  function  of  reviewing  errors. 

We  are  exposed  to  areas  of  conflict  of  the  most  sensitive  and 
difficult  kind  where  there  are  local  pressures  and  influences  almost 
impossible  to  resist,  especially  on  the  part  of  some  low  courts.  Cer- 
tainly, the  narrower  the  base,  the  less  the  incentive  of  inferior 
Federal  courts  to  bring  local  policy  in  line  with  national  policy. 

I  say  the  federalizing  role  of  circuit  courts  should  not  be  diluted 
by  the  creation  of  a  circuit  court  so  narrowly  based  that  it  would  be 
difficult  for  that  court  to  resist  completely,  as  it  must,  the  pressure 
of  local  interests.  The  best  exercise  of  such  a  high  role  would  call 
ideally  for  a  court  consisting  of  judges  with  widely  different  back- 
grounds who  are  familiar  with  regional  or  local  thinking  but  in- 
sulated from  the  influences  of  the  region  and  the  community.  A  court 
of  15  judges,  such  as  we  have  now,  who  reside  in  13  different  areas, 
large  and  small  cities,  from  six  States,  is  as  well  insulated  from  local 
pressures  as  any  court  of  appeals  could  be.  The  fifth  circuit  is  well 
suited  as  it  is  now  constituted  to  serve  our  Federal  system. 

Now,  my  objection  to  your  committee  report  is  that  it  shows  no 
awareness  of  the  advantages  to  American  federalism  of  having  a 
court  drawn  from  widely  different  areas.  On  the  contrary,  Texas 
and  Louisiana  are  to  be  joined  in  one  circuit.  Why?  I  quote  from 
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the  committee  print:  "Because  these  two  States  have  a  civil  law 
background  sprmging  from  the  Napoleonic  code."  This  will  come 
as  a  surprise  to  Texans.  Texas  has  no  civil  code,  and  its  law  is 
not  based  on  the  Code  Napoleon.  Georgia,  however,  has  a  civil 
code,  and  has  had  it  for  over  100  years.  The  historical  error  is 
unimportant.  What  is  important  is  the  narrow  view  of  the  Federal 
system  which  the  error  exposes.  Texas  and  Louisiana  share  common 
interests  in  oil  and  gas ;  Georgia  has  no  oil  and  gas.  In  an  oil  and  gas 
case,  is  it  better  to  have  the  matter  settled  by  a  court  composed 
entirely  of  Texas  and  Louisiana  judges  or  to  have  on  the  court  a 
judge  from  Georgia,  and  the  court  cross-pollinated  with  judges 
from  six  States? 

That  is  why  I  oppose  this  bill  on  theory. 

But  I  think  the  bill  rests  on  internal  inconsistencies  The  com- 
mittee print  recognizes,  and  I  quote:  "Creation  of  new  circuits  is 
not  a  solution,"  yet  this  bill  would  create  two  new  circuits.  I  regard 
a  division  as  set  up  in  the  bill  as  autonomous  and  in  effect  a  new 
circuit,  although  I  would  rather  have  our  court  be  called  a  western 
division  of  the  fifth  circuit  than  the  twelfth  circuit. 

Now,  the  committee  states  in  its  report,  and  I  quote,  "The  sec- 
ond, third,  and  sixth  circuits  could  be  prime  candidates  for  di- 
vision in  the  near  future  if  their  respective  caseloads  continue  to 
increase.  .  .  .  Today  we  are  asked  to  bring  the  number  of  circuits 
to  13,  tomorrow  it  may  be  15  or  16.  By  1990  the  Nation  may  well 
need  27  circuits  if  nine  is  the  magic  number  of  judges".  I  say  it 
is  regardless  of  whether  it  is  9  or  15. 

You  say,  and  I  think  it  is  true,  that  "it  would  be  impossible  to 
always  have  at  least  three  States  in  a  circuit."  Yet  your  bill  calls 
for  a  circuit  of  two  States,  though  the  Hruska  Commission  itself 
recognized  that  a  circuit  of  two  States  was  really  unwise. 

The  committee  demonstrates  that  it  realizes  the  horrors  of  yield- 
ing to  proliferation  of  circuits  by  pointing  out  that,  in  time,  Cali- 
fornia might  constitute  one  circuit  which  would  present  the  same 
problem  that  the  whole  ninth  circuit  does  now.  The  bill  increases 
the  opportunity  for  intercircuit  conflicts  by  increasing  the  number 
of  circuits  to  13. 

The  committee  concludes,  that  the  "fundamental  and  basic  solu- 
tion to  increased  caseload  continues  to  be  increased  judges".  With 
deference,  I  suggest  that  this  is  no  solution.  The  committee  has 
already  discovered  in  1  year  that  the  two  nine-judge  courts  which 
the  Hruska  Commission  recommended  could  not  handle  the  case- 
load for  the  fifth  circuit.  The  bill,  therefore,  recommends  "23 
judges  at  a  minimum".  I  predict  that  by  the  time  this  bill  becomes 
law  and  the  additional  judges  take  office,  should  that  unhappy 
event  occur,  each  of  the  two  divisions  will  require  a  court  of  at 
least  15  judges.  We  will  then  be  back  to  where  we  are  now,  so  far 
as  the  argument  of  having  a  court  of  15  is  concerned. 

It  is  true  that  our  caseload  is  temporarily  levelling  off.  That  al- 
ways takes  place  about  4  years  after  new  district  judges  take  office. 
The  fifth  circuit  received  13  additional  district  judges  in  1962,  14  in 
1966,  and  18  in  1970,  or  about  a  25-percent  increase  every  4  vears 
from  1962  to  1970.  In  1974  the  Judicial  Conference  of  the  United 
States    recommended   22    additional    district    judges    for    the    fifth 
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circuit.  The  Judiciary  Committee  cut  that  number  down  to  11. 
Those  recommendations  were  based  on  fiscal  year  1973  statistics 
and  projections  made  in  1974.  They  do  not  take  into  account  the 
compelling  need  for  more  district  judges  that  the  Speedy  Trial 
Act  will  require.  Right  now,  it  is  virtually  impossible  for  trial 
judges  in  overcrowded  districts  to  comply  with  the  relatively  easy 
time  limits  of  the  district  court  plans  devised  for  expediting  crim- 
inal trials.  Literal  compliance  with  the  statutory  plan  when  it 
iDccomes  fully  effective  in  1979  will  mean  that  no  civil  cases  will 
be  tried  in  'many  districts — unless  the  number  of  trial  judges  is 
substantially  increased.  My  estimate  is  that  this  circuit  will  need 
not  the  22  district  judges  recommended  by  the  Conference,  but  at 
least  40  judges— before  the  act  becomes  fully  effective.  One  can 
safely  say  that  the  Speedy  Trial  Act  renders  all  existing  statistical 
projections  obsolete. 

Let  us  assume,  however,  that  only  22  additional  district  judges 
will  be  authorized  for  the  fifth  circuit.  Each  new  judge  will  gen- 
erate about  40  appeals.  That  means  920  new  appeals.  Forty  new 
district  judges  will  generate  1,600  appeals.  These  figures  do  not 
include  an  annual  growth  factor  of  5  percent. 

I  say  to  you,  therefore,  that  increasing  the  judicial  manpower 
is  not  the  problem.  We  have  got  to  get  to  the  roots  of  the  problem. 
Proliferating  circuits  to  add  judges  is  not  the  solution  to  the 
problem. 

"What  S.  729  does  is  to  commit  irreversible  harm  to  the  fifth 
circuit  without  providing  even  the  breathing  spell  for  a  period  of 
years  that  our  judges  need  and  ninth  circuit  judges  need,  and  let 
us  not  forget  civil  litigants  as  well  as  criminal  litigants. 

Senator  Burdick  put  his  finger  on  the  solution  in  1971.  In  1971 
when  you  introduced  Senate  Joint  Resolution  122  to  create  a  com- 
mission on  revision  of  the  Federal  appellate  system  this  is  what 
you  said.  "While  it  is  apparent  that  a  solution,  other  than  pure 
manpower  increases  must  be  found,  there  is  respectable  opinion 
that  realinement  of  the  circuits,  involving  redistribution  of  the 
caseload  to  courts  of  appeals" — The  benefits  of  such  a  realignment 
may  last  only  until  the  caseload  increases  to  a  point  beyond  the 
capacity  of  the  revised  courts."  I  say  to  you  that  we  will  have 
that  within  a  matter  of  a  few  years  if  the  Speedy  Trial  Act  is  at 
work.  "Legal  scholars  in  recent  years  have  suggested  that  a  rela- 
tively permanent  solution  to  the  problems  of  increased  appellate 
caseload  can  be  found  only  if  the  appellate  court  system  itself  is 
redesigned  or  restructured." 

I  do  not  criticize  the  Congress  for  creating  neAv  causes  of  action. 
With  all  due  deference,  it  seems  to  me  that  the  report  sets  up  a 
straw  man  when  it  talks  about  objections  to  Congress  creating  new 
causes  of  action. 

Mr.  Justice  Frankfurter  wrote  in  1928 : 

Whatever  our  (political)  preferences,  the  complexities  and  interdependence 
of  modern  society  are  bound  to  throw  upon  the  federal  courts  increasing 
burdens  of  litigation  affecting  federal  rights  .  .  .  Whether  national  responsi- 
bility or  state  rights  were  the  accent  in  speech,  the  administrations  of  Theo- 
dore Roosevelt,  Taft,  Wilson,  and  Coolidge  alike  have  contributed  heavily  to 
the  growth  of  federal  authority.  This  has  had  its  reflex  in  federal  litigation. 
The  process  will  not  stop. 


48 

In  the  47  years  since  1928,  expandin;?  Federal  lepslation  and  the 
resulting  expansion  of  Federal  authority  have  accelerated  at  a  pace 
that  would  have  left  Theodore  Roosevelt".  Taft.  Wilson,  and  Coolidge 
panting  for  breath.  This  was  in  the  cards  when  the  U.S.  Constitu- 
tion replaced  the  Articles  of  Confederation.  Tlie  accelerated  increase 
in  Federal  question  cases  along  with  insubstantial  appeals  in  crimi- 
nal appeals  and  prisoner  cases  argue  strongly  for  congressional 
reform  of  the  Federal  court  system  before  the  Congress  dismembers 
the  system  by  division,  subdivision,  and  sub-subdivision  of  the 
circuits. 

I  have  here  a  certified  copy  of  a  resolution  of  the  Louisiana  Bar 
Association.  It  "strongly  urges  that  the  said  Commission  revise  such 
recommendation  so  that  it  finally  reports  that  the  geographical 
limits  of  the  fifth  circuit  as  presently  constituted,  and  in  the  alter- 
native, that  Mississippi  be  included  in  a  circuit  with  Louisiana  and 
Texas." 

Now,  just  a  word  more,  and  that  is  really  in  answer  to  something 
that  has  been  said  here  today. 

We  have  a  small  backlog — we  are  sitting  only  7  weeks,  and  we 
sit  4  days  a  week.  A  week  is  4  days,  and  we  hear  20  cases.  If  we 
sat  8  weeks  and  sat  5  days  and  heard  25  cases  we  would  not  have 
a  backlog,  and  I  do  not  think  we  would  be  killing  ourselves  if  we 
did  that,  either. 

I  think,  too,  that  we  have  been  resistant  to  using  district  judges 
and  judges  from  other  circuits  because  the  lawyers  have  not  liked 
it.  Only  13  percent  of  our  judges  were  senior  judofes  or  district 
judges  or  judges  from  out  of  the  circuit.  They  used  41  percent  in 
the  second  circuit.  Perhaps  there  is  a  place  there  for  us  to  look  for 
further  help. 

Judge  Brown  does  not  mean  to,  but  he  seems  to  talk  as  if  this  bill 
is  positively  going  to  become  law.  I  sincerely  hope  it  will  not  become 
law,  because  I  think  it  will  do  serious  damage  to  our  Federal  system. 

Thank  you. 

The  Chatrmax.  Thank  you.  Judge  Wisdom. 

Judge  Browx.  Judffe  Gee  of  Austin.  Tex. 

The  Chatbmax.  Welcome  to  the  committee. 

Judge  Gee.  Thank  you,  Mr.  Chairman.  I  am  the  one  that  the 
Secretary  called  the  babv  judge. 

Judge  Green  said  somewhere  in  one  of  his  books  even  m  the 
most  perfect  love  one  tries  to  love  more  than  the  other.  It  appears 
that  the  western  division  loves  the  eastern  division  more  than  the 
eastern  division  loves  the  western  division,  because  most  of  the 
opposition  seems  to  come  from  us. 

I  cannot  add  a  great  amount  to  what  has  been  said.  In  fact,  I 
probably  cannot  add  anything  except  maybe  something  that  comes 
from  my  particular  situation. 

I  am  just  not  quite  2  vears  on  the  bench,  and  I  was  an  active 
practicing  trial  lawyer  before  I  went  on  the  bench. 

I  want  to  sav  that  from  the  personal  point  of  view  of  workload, 
our  workload  is  heavy,  but  it  is  far  from  crushing.  I  was  working 
harder  in  the  practice  in  one  sense,  that  is  that  I  had  far  less 
control  over  my  work  than  we  have. 
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I  could  sum  it  all  up  in  saying  that  judges  do  not  have  the  emer- 
gency that  lawyers  have.  You  are  seldom  called  at  midnight  by  a 
client  who  is  in  jail  and  wants  you  to  come  down  and  get  him  out. 
Further,  they  never  start  court  without  you,  you  do  not  have  to 
send  bills  and  various  other  good  things. 

So  although  we  do  have  a  heavy  workload,  in  my  judgment  there 
are  lots  of  lawyers  who  are  Avorking  just  as  hard  as  we  are,  probably 
most  of  the  able  and  active  lawj-ers. 

Our  present  situation  in  the  circuit,  I  say  amen  to  what  Judge 
Wisdom  said.  I  realize  I  am  one  of  the  younger  judges.  I  do  not 
sit  on  as  many  committees  and  things  like  that  as  the  more  experi- 
enced judges  do.  About  all  I  do  is  get  ready  to  hear  cases  and  write 
opinions.  So  perhaps  the  work  seems  to  me  a  little  bit  lighter  than 
it  does  to  one  of  these  men  on  the  bench  longer,  and  also  I  am 
younger  and  I  suppose  I  have  a  little  more  endurance  than  some  of 
the  older  people. 

But  we  can  sit  another  week  in  the  year.  We  can  sit  another  2 
weeks  in  the  year.  I  would  be  willing  to  sit  quite  a  bit  more,  and 
think  I  could  if  necessary  in  order  to  get  rid  of  this  backlog. 

Presently,  we  have  not  really  a  backlog  anyhow.  It  is  sufficiently 
small  that  we  could  wipe  it  out  by  sitting  once  or  twice  more  in  the 
year.  I  do  not  think  that  is  worthy  of  the  legislation  you  are  to 
notice.  There  are  even  some  advantages  to  having  a  small  backlog. 
It  permits  you  to  schedule  similar  cases  for  argument  together,  as 
long  as  the  backlog  does  not  get  large  enough  so  that  the  litigants 
are  substantially  delayed. 

Well,  it  seems  to  me  obvious  that  where  you  have  a  good  func- 
tioning organization  like  the  fifth  circuit  you  ought  not  to  disturb 
it  unless  it  is  necessary.  That  has  weathered  a  lot  of  storms.  Some 
of  the  storms  that  have  beat  on  it  in  recent  years  have  been  storms 
indeed,  probably  more  than  any  other  circuit  in  the  country.  The 
fifth  has  been  hammered  but  it  has  apparently  withstood  the  ham- 
mering and  come  through  with  pride  and  respect.  I  think,  of  all 
the  lawyers  of  the  bars  of  which  it  is  composed.  I  do  not  think  we 
ought  to  tamper  with  it  unless  we  have  to. 

If  I  could  be  persuaded,  Mr.  Chairman,  that  what  is  being  pro- 
posed would  be  a  solution,  that  it  would  solve  our  problems,  even 
on  a  temporary  basis,  long-term,  temporary  basis,  15,  20  years,  then 
I  might  be  able  to  swallow  hard  and  say  well,  if  you  have  to  do  it, 
do  it.  But  I  think  it  is  increasingly  apparent  that  the  tide  of  events 
has  washed  over  the  proposed  solution.  It  was  washed  over  even 
when  the  Speedy  Trial  Act  Avas  passed.  With  the  passage  of  that, 
Mr.  Chairman,  this  is  a  solution  that  has  gone  down  the  drain,  I 
most  respectfully  submit. 

Well,  what  else  to  do?  If  we  embark  on  a  splitting  we  are  going 
to  wind  up  with  the  circuit  court  for  the  southern  district  of 
Louisiana  or  for  the  western  district  of  Texas.  If  that  happens  these 
are  circuits  courts  in  name  only.  They  are  no  longer  the  thing  that 
we  have  known  as  the  Federal  Circuit  Court. 

Well,  what  to  do  instead?  Jurisdiction,  the  intake  is  where  the 
attack  has  to  be  made,  Mr.  Chairman.  Diversity  of  jurisdiction  is 
an  idea  whose  time  has  come  and  gone.  It  should  be  eliminated.  At 
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the  time  of  the  Confederacy,  some  of  the  soldiers  from  some  of  the 
Southern  States  refused  to  swear  allegiance  to  the  Confederacy  on 
the  ground  they  had  already  sworn  allegiance  to  their  States.  I  do 
not  think  those  views  or  passions  are  existent  any  more.  A  nonresi- 
dent can  get  a  fair  trial  in  a  State  court  where  he  sues  a  resident 
defendant  these  days,  and  the  Federal  courts  do  not  need  to  be 
burdened  with  this.  Admittedly,  it  is  only  about  10  percent  or  less 
or  a  little  more  of  our  docket,  but  it  is  a  very  troublesome  10  per- 
cent, ]VIr.  Chairman.  It  requires  us  to  attempt  to  stay  reasonably 
current  with  the  laws  of  numerous  jurisdictions,  which  is  interesting 
but  burdensome.  It  is  more  trouble,  in  other  words,  than  the  mere 
10  percent  figure. 

Next,  we  ought  to  abolish  the  three- judge  court.  It  is  a  poor  ar- 
rangement. It  was  a  good  idea,  an  excellent  idea,  but  it  has  not 
worked  out  in  practice,  the  reason  being  that  the  judges  are  taking 
time  away  from  their  regular  work  to  do  this,  tremendous  pressure  is 
put  on  litigants  to  reduce  things  to  affidavit  form  and  stipulate  and  so 
forth.  The  three- judge  courts  often  do  not  hear  testimony  in  making 
their  decisions. 

So  in  fact,  rather  than  having  a  better  tribunal  to  hear  these  more 
important  cases,  you  have  a  worse  one.  It  would  be  far  better  to 
have  these  important  cases  heard  in  the  regular  way. 

We  ought  to  abolish  rehearings  and  let  the  court  initiate  its  own 
en  banc.  A  rehearing  accomplishes  very  little,  very  little.  About  all 
they  are — they  serve  about  the  same  function  as  saying  "note  our 
exception"  used  to- — kind  of  gives  the  lawyer  a  chance  to  blow  off 
sometimes  and  say  something  back  to  the  court. 

We  ought  to  try  to  do  something  with  the  habeas  corpus,  the  col- 
lateral attack.  If  I  had  my  way  I  would  attempt  to  limit  these  peo- 
ple, and  I  certainly  would  forget  these  multiple  reviews  on  the  same 
ground.  Habeas  corpus  is  becoming  the  legal  hobby  in  prisons.  It  is 
20  percent  of  our  docket.  I  do  not  mean  to  sound  flippant.  If  I  were  in 
prison  I  would  be  attempting  to  get  out,  too,  and  prisoners  deserve 
a  hearing  of  their  claim,  but  I  do  not  think  they  deserve  hearings 
and  rehearings  and  rehearings. 

Next,  I  think  we  ought  to  recognize  that  screening,  although  the 
lawyers,  many  members  of  the  bar,  do  not  like  it,  has  a  valid  place. 
We  get  rnany,  many  frivolous  appeals,  more  and  more.  A  public 
defender  in  a  prominent  Eastern  State,  I  am  told,  stated  in  a  public 
meeting,  not  long  ago,  that  many  of  the  appeals  his  office  filed  have 
no  arguable  m.erit.  As  lawsuits  against  lawyers  for  malpractice  pro- 
liferate, lawyers  become  much  more  ginger  about  abandoning  a  merit- 
less  cause.  So  they  tend  to  appeal  when  there  is  no  reasonable  grounds 
for  appeal. 

The  furnishing  of  a  gratis  attorney  to  persons  who  otherwise 
would  not  have  been  able  to  afford  one,  is  a  great,  great  fine  step, 
but  that  has  produced  a  lot  of  appeals  and  collateral  attacks  which 
otherwise  would  not  have  been  made. 

We  do  get  a  lot  of  cases  that  do  not  require  oral  argument,  and 
I  do  not  think  screening  should  be  abolished.  It  was  adopted  in  order 
to  try  to  deal  with  the  burgeoning:  workload,  but  I  think  we  ought  to 
be  given  discretionary  review  in  some  types  of  cases,  perhaps  tax 
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court  appeals,  NLRB  cases,  the  kind  in  which  we  are  essentially  re- 
viewing experts,  the  determinations  of  experts,  that  would  form  at 
least  one  class  where  certiorari  would  serve, 

Mr.  Westphal.  At  that  point,  Judge,  what  would  the  difference 
be,  in  your  opinion,  between  discretionary  review  of  certain  agency 
matters  and  the  manner  in  which  the  fifth  circuit  under  its  existing 
rules  handles  those  matters,  many  of  which  are  handled,  under  rule 
21?  It  seems  to  me  that  whether  you  have  discretionary  review  or 
whether  you  consider  it  under  rule  21,  the  court  and  its  staff  and  its 
clerks  would  have  to  give  almost  as  much  consideration  under  one 
procedure  as  it  would  mider  the  other. 

Judge  Gee.  I  think  they  would  have  to  give — certainly  they  would 
have  to  give  consideration  to  it,  Mr.  Westphal,  but  our  rule  21's  are 
decisions  in  every  sense  of  the  word.  We  are  deciding  that  case.  We 
are  looking  at  it  fully  and  passing  on  the  merits.  This  is  a  different 
procedure  from  looking  at  something  and  saying  well,  maybe  they 
are  right  for  the  wrong  reason  or  this  matter  is  not  of  any  sufficient 
significance  to  require 

Mr.  Westphal.  My  point  is  this- 


Judge  Gee.  But  I  would  agree  with  you,  we  have  come  a  long 
way  toward  that. 

Mr.  Westphal.  If  you  get  agency  review  matters  now,  the  principal 
point  is  whether  there  is  sufficient  evidence  to  sustain  the  findings  and 
order  of  the  agency.  Now,  under  what  you  propose,  you  would  get 
a  petition  for  a  writ  of  certiorari  to  review  that  particular  agency 
order  and  they  would  say,  as  the  basis  for  it,  that  there  was  not 
sufficient  evidence  to  support  the  Commission's  findings  and  the  order 
which  they  issued.  In  either  instance,  you  are  going  to  have  to 
search  enough  of  that  record  to  see  whether  there  is,  or  there  is  not, 
enough  evidence  to  support  the  Commission's  findings.  At  the  present 
time,  if  you  come  to  that  conclusion,  using  rule  21,  you  enter  an  order 
which  says  enforced  or  affirmed.  Under  the  procedure  you  suggest 
you  would  enter  an  order  denying  the  petition  for  writ  of  certiorari. 

It  seems  to  me  the  work  within  your  court  for  the  judges  consider- 
ing that  matter  would  have  to  be  almost  the  same  in  quantity  and 
quality. 

Judge  Gee.  My  response  is  that  this  type  of  review  is  the  type  in 
which  legal  assistants  can  be  of  most  value.  They  can  read  the 
record.  They  can  say  judge,  if  you  will  look  at  pages  so  and  so  and 
so  you  will  find  such  and  such.  They  can  direct  your  attention  where 
you  are  looking  for  evidentiary  support.  That  is  why  I  picked  these 
out. 

Let  me  say  this,  also,  Mr.  Chairman  and  Mr.  Westphal,  I  am 
offering  these  as  illustrations  of  mine  which  I  think  should  be  con- 
sidered. I  am  not  saying  that  they  are  all  panaceas  or  that  they 
necessarily  all  should  be  enacted.  I  am  trying  to  show  there  are  things 
which  could  be  done  short  of  cutting  the  circuit  up. 

I  have  one  last  thing  to  say  and  then  I  am  done.  I  say  I  think  it 
would  be  preferable  to  go  on  up  in  the  number  of  judges  of  our 
court  and  limit  those  who  sit  en  banc.  If  we  had  to  operate  with 
nine  panels  going  at  once,  27  judges,  we  could  operate  in  that  man- 
ner. I  have  no  doubt  of  it.  We  can  muster  out  of  our  judges  and  senior 
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judges,  probably  with  some  district  judges,  we  could  probably  have 
seven  panels  sitting  at  one  time  now,  maybe  even  possibly  more. 
We  would  have  to  control  the  en  bancs  in  some  manner.  I  understand 
there  are  proposals  now  for  limiting  the  en  bancs,  the  number  of 
judges.  I  am  not  familiar  with  all  of  them  and  have  not  studied 
them,  but  I  am  confident  that  something  could  be  worked  out  in 
that  line. 

We  need  the  flexibility,  the  broad  base  and  the  diversity  that  we 
have  in  our  present  circuit.  We  could  not  have  done  the  job  that  we 
have  done,  and  I  can  say  it  without  immodesty,  because  I  am  new  on 
the  court  and  I  have  had  fairly  little  to  do  with  it,  that  this  circuit 
could  not  have  done  the  job  that  has  been  done,  split  into  mini 
circuits.  I  think  this  is  the  wrong  way  to  lower  the  level  of  the  water 
in  the  bathtub.  I  think  you  are  throwing  out  the  baby. 

Thank  you. 

[Prepared  statement  of  Judge  Gee  follows:] 

Prepared  Statement  of  Thomas  Gibbs  Gee,  Judge,  U.S.  Court  of  Appeals  fob 

THE  Fifth  Chicuit 

Mr.  Chairman,  Members  of  the  Committee. 

I  am  Thomas  Gibbs  Gee.  I  have  been  a  Circuit  Judge  on  the  United  States 
Court  of  Appeals  for  the  Fifth  Circuit  a  few  months  less  than  two  years. 
Thus  in  a  sense  I  feel  I  am  still  close  enough  to  the  practice  to  perceive  as  a 
lawyer,  but  far  enough  into  judging  to  know  a  modest  amount  about  it — 
though  a  great  deal  less  than  my  colleagues  who  appear  with  me  today. 

1.  Our  Present  Situation  in  the  Fifth  Circuit. — Statistics  are  not  my  forte, 
and  you  will  have  heard  and  considered  enough  already  that  any  I  might 
quote  would  add  little.  Further,  he  that  lives  by  the  sword  dies  by  it;  were 
I  to  attempt  any  statistical  tour  de  force,  you  could  rightly  expect  me  to  be 
an  expert  and  source  in  the  field — whereas  a  few  leading  questions  in  awkward 
areas  would  speedily  demonstrate  that  I  am  neither.  I  shall  therefore  note 
only  a  few  general  figures : 

(a)  It  is  true  that  over  the  last  ten  years  or  so  our  filings  have  increased 
mightly,  but  it  is  also  true  that  we  have  coped  and  have  no  significant  backlog — 
less  than  180  cases.  Each  of  us  sits  on  a  circuit  panel  seven  times  a  year. 
By  sitting  one  additional  week  in  our  five  panels  of  three  judges  each,  each 
hearing  the  customary  twenty  cases,  we  could  reduce  that  backlog  by  more 
than  half.  One  additional  week  would  wipe  it  out.  To  do  so  would  be  a 
serious  effort,  but  not  a  convulsive  one ;  and  when  a  court  is  no  further  than 
this  from  absolute  currency,  so  far  as  I  am  concerned,  it  is  current.  Anyhow, 
a  small  backlog  is  not  undesirable ;  for  one  thing,  it  facilitates  the  calendaring 
and  arguing  of  similar  cases  together. 

(b)  New  filings  this  year  have  leveled  off  and  Gilbert  Ganucheau,  our  Chief 
Deputy  Clerk  and  a  highly  competent  statistician,  projects  no  increase  for 
this  year.  I  do  not  know  what  this  means,  but  it  is  a  fact  and  a  new  one, 
for  this  is  the  first  time  in  a  long  while  that  our  filings  have  dropped. 

These  statistics  show  that  if  matters  have,  per  chance,  stabilized,  we  can 
make  it  as  we  are  and  without  tinkering  with  a  proven  system. 

2.  Our  Current  Personal  Work  Load. — By  my  experience,  it  is  heavy,  but 
far  from  crushing.  For  one  thing,  we  are  fortunate  in  having  good  help  and 
good  facilities.  The  Congress  has,  for  the  present  at  least,  authorized  us  sufl3- 
cient  help  and  a  budget  which  permits  us  to  attract  and  fairly  compensate 
top  quality  people.  I  am  grateful  for  this  and  I  want  to  say  so  right  out 
and  loudly.  If  you  work,  nothing  except  your  religion  and  your  family  (if  you 
have  either  or  both)  exceeds  the  importance  of  the  people  you  work  with,  and 
the  quality  of  mine  is  one  of  the  joys  of  my  life.  Further,  compared  to  the 
life  of  a  practicing  lawyer,  our  schedules  are  as  long,  doubtless,  but  less 
emergency-ridden  and  far,  far  more  within  our  own  control.  Court  never  starts 
without  us. 
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In  my  judgment,  there  is  room  in  our  days  for  intermittent  increases  in 
work — emergency  loads — and  perhaps  for  a  small  increase  in  regular  load,  but 
for  no  more.  It  must  be  remembered,  however,  that  my  judgment  here  may 
not  be  entirely  reliable  because  of  two  factors :  as  judges  go,  I  am  a  relatively 
young  man  (49),  and  a  very  junior  judge,  serving  on  few  committees,  etc. 
If  I  were  older  and  wiser,  I  would  have  more  to  do  than  hear  cases  and  write 
opinions,  and  I  would  tire  faster  to  boot.  All  the  same,  I  think  I'm  probably 
not  far  off  in  my  judgments  here. 

3.  Splitting  the  Circuit  as  a  Solution  of  Our  Consumer's  Problems. — Let  us 
at  the  outset  admit  that  destroying  such  a  seasoned  and  tested  outfit,  which 
has  borne  the  heat  of  the  day  and  functioned  in  diflBcult  times,  is  a  thing 
to  be  avoided  if  it  can  be.  At  present,  with  filings  leveled  off,  it  is  not  imme- 
diately necessary.  But  if,  as  is  likely,  the  increase  has  merely  paused  and 
will  shortly  resume  at  its  former  (or  an  increased)  rate,  the  split  will  do 
no  good  beyond  perhaps  the  year  1977  or  so,  as  Judge  Wisdom's  remarks 
demonstrate.  About  that  time,  we  will  have  as  many  judges  in  each  new 
circuit  as  we  have  in  the  present  Fifth  and  with  as  heavy  a  load  per  judge. 
Thus  it  seems  obvious  that  the  presently-proposed  split  is  either  too  much 
or  too  little — why  not  wait  a  year  or  so  and  see?  For  surely  it  will  not  be 
wished  to  continue  splitting  until  we  arrive  at  circuit  courts  of  such  a  size 
and  manning  as  to  be  devoid  of  any  Federalizing  infiuence  whatever,  such  as 
would  one  composed,  say,  of  a  piece  of  Texas,  or  of  Alabama  alone,  staffed 
by  native  judges.  The  strength  of  the  circuits  has  been  entirely  otherwise, 
drawn  from  the  diversity  of  the  laws  administered,  of  the  lawyers  arguing, 
and  of  the  judges  deciding  our  cases.  Once  we  put  our  faith  in  splitting 
to  solve  our  problems,  I  see  no  logical  stopping  place  short  of  continued 
division  until  we  arrive  at  dinky  little  mini-circuits,  degraded  into  local  rather 
than  regional  courts  and  having  no  more  (and  perhaps  less)  harmonizng  effect 
than  the  state  appellate  systems.  Such  an  arrangement  would  have  served  the 
nation  poorly  in  many  matters  of  recent  memory,  and  cannot  serve  well  in 
others  which  will  surely  arise  in  days  to  come. 

If  you  doubt  my  gloomy  predictions,  you  have  only  to  observe  what  has 
already  happened.  Already  the  pressure  of  events  has  forced  a  compromise 
of  the  two  guiding  principles  with  which  you  set  out :  no  courts  of  more 
than  nine  judges  (one  new  court  has  11  and  the  other  12)  and  no  circuits 
of  less  than  three  states   (Texas  and  Louisiana  are  sent  off  alone  together).^ 

4.  What  to  do  instead. — The  present  bill  represents  one  of  those  small  re- 
forms which  are  the  enemy  of  large  ones.  "While  dismembering  a  time-tested, 
functioning  and  proud  institution,  it  serves  only  to  distract  the  attention  from 
the  real  problem.  This  is  that  your  Federal  Courts  are  doing  too  many  things 
they  shouldn't  be.  I  suggest  the  following  steps  as  measures  to  cut  down  on 
our  work  load  and  increase  our  output : 

(a)  Eliminate  diversity  jurisdiction,  an  idea  whose  time  has  gone.  Or  at 
least  deny  it  to  resident  defendants,  in  manufactured  situations  such  as  non- 
resident personal  representatives,  to  corporations  having  local  establishments 
in  the  state,  etc. 

(b)  Abolish  the  three-judge  court. 

(c)  Abolish  rehearings  and  let  the  court  initiate  its  own  en  bancs. 

(d)  Limit  habeas  (almost  one-fifth  of  our  case  load  and  fast  becoming  a 
prison  hobby)  to  persons  asserting  that  they  are  not  guilty  and  grounds  di- 
rected to  that  end;  forbid  review  of  any  ground  (either  on  direct  appeal  or 
habeas)  more  than  once. 

(e)  Recognize  and  support  reasonable  screening  procedures,  with  adequate 
central  staffs,  etc.  Screening  has  permanent  value.  Though  it  does  more,  rid- 
ding us  of  the  mushrooming  numbers  of  frivolous  appeals  alone  would  justify 
it. 

(f)  Give  us  discretionary  review  in  some  kinds  of  cases,  N.L.R.B.  and  Tax 
Court  appeals,  for  example. 


■■  On  the  erroneous  siiepestion,  by  the  way.  that  both  are  civil-law  backgrounded  States. 
Texas  is  most  emphatically  not  any  such  thingr.  having  by  statute  adopted  the  common 
law  as  its  rule  of  decision  about  as  far  back  as  the  days  of  the  Republic.  Only  our  com- 
munity property  system  comes  from  civil  sources  and  these  are  Spanish,  not  French. 
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(g)  Exercise  restraint  in  the  enactment  of  new  programs.  I  realize  this 
suggestion  borders  on  the  political  and  apologize  for  it,  but  truly  it  seems 
we  hardly  turn  around  anymore  without  stumbling  over  some  vast  new  order, 
with  appeal  to  us  from  the  determinations  of  its  administrators.  I  doubt  many 
feel  we  are  seriously  undergoverned  at  present. 

(h)  Rather  than  cut  up  the  Circuit,  increase  the  number  of  judges  further 
and  limit  those  who  vote  on  and  sit  en  banc  in  some  manner,  requiring  each 
sitting  panel  to  contain  at  least  one  judge  who  sits  en  banc. 

The  above  suggestions  are  offered  mainly  as  concrete  examples,  to  demon- 
strate that  better  measures  than  splitting  the  Fifth  Circuit  are  available, 
measures  which  offer  promise  of  permanent  or  at  least  long-term  relief  instead 
of  lowering  the  water  level  in  the  bathtub  by  throwing  out  the  baby. 

Thank  you. 

The  Chairman.  The  committee  will  be  in  recess  for  5  minutes 
to  give  the  reporter  a  little  rest. 

[Following  a  recess,  the  committee  resumed.] 

Senator  Burdick.  I  think  I  will  take  the  witnesses  in  reverse 
order,  taking  the  youngest  first. 

You  gave  a  shopping  list  here  of  things  that  might  be  done 

Judge  Gee.  Yes,  sir. 

Senator  Burdick  [continuing].  In  lieu  of  making  divisions  in  the 
circuit. 

What  State  do  you  live  in? 

Judge  Gee.  I  live  in  Austin,  Tex. 

Senator  Burdick.  A  practicing  lawyer  there? 

Judge  Gee.  I  was,  yes  sir. 

Senator  Burdick.  I  wonder  if  you  have  known  that  for  3  years 
now,  or  maybe  it  is  4,  that  I  have  been  the  sponsor  of  provisions 
to  do  something  about  this  diversity  question. 

Judge  Gee.  Yes,  Mr.  Chairman,  I  was  speaking  for  posterity, 
and  I  know  that  you  know. 

Senator  Burdick.  And  do  you  know  that  as  of  this  date  that 
no  bar  association  of  a  single  State  has  endorsed  the  bill? 

Judge  Gee.  They  do  not  like  our  screening  procedures  either, 
Mr.  Chairman. 

Senator  Burdick.  But  I  say  you  have  to  deal  with  the  facts  at 
hand.  You  cannot  get  this  tool.  Unless  the  bar  association  comes 
forward,  because  they  have  a  strong  influence  on  the  gentlemen  who 
vote  with  me,  and  so  long  as  they  take  that  adamant  position  I  do 
not  know  what  we  will  do  about  diversity.  They  will  not  move  on 
it.  They  want  the  forum  shopping  provisions  and  so  forth,  so  they 
will  not  come  forward  with  approval.  What  do  we  do  about  that 
one? 

Judge  Gee.  I  will  get  to  work  on  that  as  soon  as  I  get  home. 

Senator  Burdick.  I  wish  you  had  worked  on  it  when  you  were 
a  lawyer. 

Judge  Gee.  That  is  a  very  good  comment. 

I  can  truthfully  say  that  personally  I  have  always  been  for  it. 

Senator  Bitrdick.  "V^Hiat  I  am  trying  to  point  out  to  yon,  the 
tools  you  talk  about  are  not  within  reach  and  yet  you  still  have 
the  problems,  the  backlog. 

Let  us  take  the  three-judge  court.  As  I  know,  vou  have  been  a 
strong  supporter  of  that.  We  passed  a  bill  for  elimination  of  the 
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three-judge  court  in  the  Senate  and  sent  it  over  to  the  House  and 
there  it  lays.  Again,  these  are  the  facts  of  life.  It  does  not  do  any 
good  unless  it  becomes  the  law  of  the  land. 

Judge  Gee.  I  believe  the  bill  that  is  now  pending  has  been  rein- 
troduced again. 

Senator  Burdick.  Oh,  yes,  we  will  try  it  again,  but  I  am  saying 
these  are  the  difficulties  we  are  having.  In  the  meantime  the  caseload 
builds.  Nevertheless,  if  we  have  to  wait  for  reduction  of  diversity 
jurisdiction,  for  example,  we  might  get  swamped. 

Judge  Gee.  Let  me  say  this,  Mr.  Chairman.  We  are  not  at  the 
limit  of  our  resources  now,  and  our  caseload,  although  it  is  in- 
creasing, we  are  coping  with  it.  It  is  a  fact.  We  are  almost  current. 
I  do  not  mean  to  sound  aggressive,  but  I  am  proud  of  our  per- 
formance. 

Senator  Bukdick.  Well,  I  have  been  in  the  forefront  asking  for 
greater  efficiency,  greater  methods.  I  do  not  enjoy  this  idea  of  break- 
ing up  the  circuits,  either,  but  it  comes  to  the  point  where  you  say 
you  need  more  judges. 

The  testimony  we  have  here  to  date  indicates  that  you  go  past 
9  or  go  past  12,  or  at  least  past  15  and  your  efficiency  drops.  That 
seems  to  be  the  general  testimony. 

Judge  Gee.  I  wonder  if  anyone  really  knows,  Mr.  Chairman,  be- 
cause there  is  very  little  experience  with  larger  courts. 

Senator  Burdick.  I  do  not  have  the  record  here  before  us,  but 
as  I  recall  it,  that  was  almost  the  universal  testimony,  that  when 
you  get  to  a  certain  point  you  can  operate  efficiently  and  effectively, 
i3ut  beyond  that  it  is  like  diminishing  returns  in  the  economic 
system. 

Judge  Gee.  That  may  well  be,  sir.  I  cannot  think  of  a  court 
with  more  than  15  judges.  Maybe  there  are  some.  If  there  are  not 
any,  then  I  do  not  know  how  anybody  knows  whether  they  can 
function  or  not. 

Senator  Burdick.  In  your  prepared  statement  you  suggest  that 
15  judgeships  in  the  present  court  could  keep  up  with  the  work  by 
sitting  one  additional  week  in  the  year.  Of  course,  your  state- 
ment presupposes  that  your  existing  procedures  whereby  oral  argu- 
ment is  accorded  to  only  about  36  percent  of  the  cases  would  be 
the  procedure  you  would  have  to  follow  in  the  future,  is  that  true? 

Judge  Gee.  That  is  true,  yes  sir. 

Senator  Burdick.  You  could  not  increase  the  number  of  oral 
arguments  under  this  theory? 

Judge  Gee.  No,  sir.  I  for  one  would  not  care  to.  We  are  set  up 
now  so  that  no  cases  are  decided  without  oral  argument  unless 
three  judges  agree  that  oral  argument  would  not  help. 

We  have  very  diverse  views  of  the  law  on  our  court.  If  you  can 
get  three  of  our  judges  to  agree  that  oral  argument  would  not 
help,  and  on  one  solution  to  a  case,  I  do  not  think  anyone  is  being 
prejudiced. 

I  do  not  like  screening.  I  do  not  like  the  denial  of  oral  argument, 
and  when  I  was  a  lawyer  I  detested  it,  because  I  wanted  to  get  up 
there  and  speak  my  piece.  Maybe  at  an  earlier  time  the  Govern- 
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ment  could  afford  to  give  me  a  forum  to  make  a  speech  for  a  lost 
cause.  But  I  do  not  think  it  can  afford  to  do  that  any  more. 

Senator  Burdick.  Do  you  think  that  is  true  of  some  cases? 

Judge  Gee.  Yes  sir. 

Senator  Burdick.  Judge  Wisdom,  I  have  a  question  or  two  for 
you. 

Judge,  in  your  prepared  statement  you  expressed  the  fear  that  if 
S.  729  is  passed  it  would  trigger  a  prolification  of  circuits.  Certainly 
if  we  were  to  believe  that  nine  is  the  magic  number,  our  growing 
caseload  would  require  more  and  more  circuit  splitting  and  pose  the 
threat  of  having  20  or  more  circuits  at  the  same  time  in  the  future. 
However,  at  this  particular  time  we  are  dealing  with  the  two  circuits 
that  have  the  largest  land  mass.  The  thrust  of  this  bill  is  to  reorga- 
nize the  land  masses  into  more  manageable  entities  and  at  the  same 
time  it  gives  us  the  opportunity  to  employ  more  judges.  On  this 
basis,  do  you  not  see  this  division  concept  as  an  opportunity  to  work 
out  a  more  flexible  structure  within  the  court  of  appeals? 

Judge  Wisdom.  I  see  nothing  flexible  about  it.  It  sets  up  a  divi- 
sion that  is  autonomous,  that  each  division  has  its  own  chief  judge, 
its  own  council  to  make  its  rules  to  run  the  circuit,  and  I  think  each 
division  is  a  circuit,  separate  circuit,  except  in  name.  There  may  be 
some  virtue  in  keeping  the  name  because  at  least  it  prevents  dispute 
as  to  which  division  would  be  the  fifth  circuit. 

But  I  do  not  see  anything  flexible  about  it.  I  would  be  curious  to 
see  that  developed. 

Senator  Burdick.  You  also  referred  to  the  federalizing  role  of 
the  circuit  courts.  While  it  is  true  they  play  an  important  part  in 
developing  national  law,  is  it  not  true  that  it  is  the  Supreme  Court 
through  its  power  to  decide  conflicts  between  the  courts  which  is 
the  ultimate  federalizing  court  ? 

Judge  Wisdom.  Of  course,  but  a  very  small  percentage  of  cases 
reach  the  Supreme  Court.  That  court  comes  down  with  a  broad 
mandate,  such  as  desegregate  with  due  speed.  We  have  to  make  that 
broad  mandate  work.  We  do  not  get  the  specified  guidelines  from 
the  Supreme  Court  in  many,  many  cases.  We  have  now  questions 
involving  border  searches,  for  example.  We  have  to  work  our  way 
through  to  a  proper  solution,  case  by  case,  until  the  Supreme  Court 
gives  us  additional  good  answers.  But  we  are  the  court  of  last  resort 
in  many  cases. 

Senator  Burdick.  Do  you  feel  that  we  have  reached  or  will  reach 
soon  the  point  where  the  Supreme  Court  is  going  to  have  to  have 
some  help  in  performing  this  function? 

Judge  Wisdom.  Yes,  I  do.  I  think  that — I  mention  this  in  some 
of  my  other  statements,  but  I  think  we  may  have  to  give  thought  to 
a  court  of  national  review,  not  the  Fruend  court.  I  think  its  recom- 
mendation has  it  backwards.  I  think  that  the  Supreme  Court  should 
be  able  to  refer  to  a  national  court  case  which  may  be  not  quite 
Supreme-Court-worthy,  but  should  be  settled  by  a  national  court. 
This  would  be  particularly  true  in  the  tax  field  where  it  might  be 
desirable  to  have  a  reasonably  prompt  construction  of  the  tax  law 
without  waiting  for  intercircuit  conflicts  to  develop. 
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I  think  it  would  be  true  in  other  fields. 

I  think  somehow  a  national  court  of  review  might  have  a  dis- 
cretionary power  to  review  habeas  cases,  prisoner  cases,  and  2255's 
that  would  bypass  our  courts  which  would  help  us,  too. 

I  think  there  are  many,  many  things  that  can  be  done  and  should 
be  done.  My  own  feeling  is  that,  if  this  great  body  comes  out  in 
favor  of  S.  729,  the  general  public  will  think  that  this  is  a  solution, 
but  I  know  and  you  know,  as  from  your  own  statements  on  the  floor 
of  the  Senate,  that  increasing  judge  power  is  not  a  solution. 

Senator  Burdick.  I  agree  Avith  you. 

Judge  Wisdom.  Now,  you  tell  me  that  the  tools — you  do  not  have 
the  tools.  That  is  in  effect  saying  that  you  may  have  something  good 
to  offer  the  Congress,  but  we  do  not  think  it  can  get  by  politically,  I 
think  that  may  well  be,  and  this  is  no  criticism  of  you  or  of  the 
committee.  Perhaps,  however,  your  underestimate  the  weight  of  this 
committee  with  the  American  public. 

I  think  that  the  committee,  the  Commission  and  the  committee 
should  come  out  strongly  in  favor  of  what  is  right,  and  if  it  does 
I  think  that  is  not  politically  unrealistic. 

Senator  Burdick.  I  agree  with  you,  but  we  still  have  to  count 
votes. 

No,  I  do  not  think  judges  alone  are  the  solution.  I  have  said  that 
many,  many  times.  I  think  there  are  many  reforms  and  many  things 
we  can  do  here.  I  just  heard  this  morning  that  the  staff  attorneys 
have  helped  a  great  deal. 

Judge  Wisdom.  Yes,  they  have.  We  have  200  or  more  dispositions 
this  year  than  last  year,  although  we  have  lost  two  of  our  four 
central  staff  attorneys.  We  had  some  budget  problems. 

Senator  Burdick.  But  that  may  not  be  the  total  answer  to  the 
problem. 

Judge  Wisdom.  No,  I  think  there  is  no  total  answer.  I  think  there 
has  to  be  an  attack  on  the  broad  front,  but  certainly  the  input  has 
got  to  be  reduced. 

Now,  the  Commission's  hands  are  tied  to  some  extent,  because  it's 
enabling  legislation  does  not  allow  it  to  explore  how  jurisdictions 
may  be  reduced.  But  certainly — you  have  given  a  lot  of  thought  to 
this,  and  I  am  sure  you  have  considered,  too,  that  the  major  way 
of  reducing  the  flow,  the  burden  is  by  reducing  the  input  at  both 
levels,  both  the  district  court  level  and  the  appellate  court  level. 

When  one  talks  about  10  percent  diversity  cases  at  the  present 
time  you  are  talking  about  330  cases  in  the  fifth  circuit,  just  diver- 
sity alone.  I  should  think  that  that  would  have  a  political  appeal 
on  the  ground  that  it  is  being  in  the  interest  of  the  States  to  have 
State  judges  interpret  their  own  law,  and  the  opposition,  I  believe, 
comes  mostly  from  claims  attorneys. 

Senator  Burdick.  Judge,  the  operation  of  the  law  has  been  a 
mystery  to  many  of  our  average  citizens.  They  do  not  follow  this 
like  lawyers  do.  They  take  the  lawyer's  word  for  positions.  They 
do  not  have  the  insight  that  you  and  I  might  have. 
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Judge  Wisdom.  Would  you  not  be  disappointed,  though,  if  you 
thought  the  public  construed  this  bill  as  a  solution? 

Senator  Burdick.  Certainly.  I  am  not  going  to  present  it  as  a 
total  solution.  It  is  going  to  be  a  partial  solution. 

Judge  Wisdom.  Well,  I  feel  strongly,  however,  on  the  other  hand 
that  a  partial  solution  of  this  nature  does  more  damage  than  good 
by  diluting  our  Federal  function. 

Senator  Burdick.  Judge,  given  the  caseload  in  the  fifth  circuit, 
there  seems  to  be  no  question  but  that  the  court  has  to  have  a 
minimum  of  23  judges  to  do  the  work. 

Judge  Wisdom.  Yes. 

Senator  Burdick.  Moreover,  you  predict  that  if  the  caseload 
expands  rapidly  that  a  total  of  30  judges  may  be  needed  in  the 
near  future.  Is  there  not  the  question  of  whether  a  court  of  23 
judges  would  be  more  or  less  efficient  than  two  divisions  of  11  and 
12? 

Judge  Wisdom.  I  think  the  ninth  circuit  is  a  court  now  of  about 
79  judges.  We  do  not  have  quite  that  many. 

Now,  the  English  Court  of  Criminal  Appeals  handles  10,000 
filings.  They  have  worked  out  a  solution. 

Senator  Burdick.  You  know,  I  heard  that  testimony  given  pre- 
viously here. 

Judge  Wisdom.  Yes  sir. 

Senator  Burlick.  And  if  T  can  get  the  time,  I  am  going  to 
England  to  see  how  they  do  that.  I  am  serious  about  it. 

Judge  Wisdom.  I  am  serious  about  it,  too.  One  thing,  they  make 
it  difficult  to  appeal.  The  lawyers  discuss  the  appeals  with  a  judge 
or  master.  The  sentence  may  be  increased.  I  am  not  suggesting  that 
we  should  do  all  of  these  things,  but  there  are  many  things  than  we 
can  do.  They  use  a  large  central  staff. 

Senator  Burdick.  Well,  I  do  not  know  whether  they  go  as  far  as 
we  do  in  protecting  constitutional  rights  and  all  those  things. 

Judge  Wisdom.  I  do  not  think  they  do,  and  I  would  certainly 
feel  that  we  would  have  to  step  very  warily  in  any  area  affecting 
constitutional  rights. 

Senator  Burdick.  I  believe  I  am  going  to  turn  you,  and  Judge 
Brown,  over  to  the  staff.  You  have  touched  upon  some  technical 
things. 

Mr,  Westphal.  I  think  before  I  get  to  Judge  Brown,  if  I  could 
continue  on  with  Judge  Wisdom,  Mr.  Chairman. 

On  this  last  point  that  you  and  the  chairman  Avere  talking  about, 
it  appears  to  me  that  we  have  spent  200  years  in  this  country 
developing  a  judicial  system  in  which  we  take  pride  in  the  fact  that 
every  man  is  entitled  to  relatively  free  access  to  our  courts,  he  is 
entitled  to  his  day  in  court,  and  like  it  or  not,  we  have  built  up 
as  part  of  that  theory  that  each  case  is  entitled  to  one  review.  Now, 
unless  we  scrap  that  theory,  it  seems  to  me  it  is  difficult,  extremely 
difficult  to  come  up  with  a  substitute  system  which  would  say  that 
after  the  man  has  had  one  trial  that  then  he  is  not  entitled  to  have 
someone  else  make  a  judgment  as  to  whether  the  result  was  or  was 
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not  right.  If  that  is  all  he  is  entitled  to,  vre  can  structure  a  com- 
pletely different  system  whereby  that  result  can  be  reached  without 
briefs,  it  can  be  decided  without  briefs,  it  can  be  decided  without 
oral  argument.  Maybe  you  can  computerize  whether  the  traffic  light 
was  green  or  red,  and  what  the  speed  was,  and  maybe  we  can 
program  out  a  means  of  passing  onto  that  litigant  a  judgment  of 
our  system  that  the  original  result  was  right. 

But  after  200  years  of  the  other  system,  it  seems  to  me  that  our 
problem  is  one  of  structuring  our  system  so  that  that  individual 
litigant,  whether  he  wins  or  loses,  walks  away  from  that  experience 
with  the  feeling  that  he  has  received  due  process;  that  justice  apart 
from  the  result  has  been  brought  about  by  the  procedure  and  the 
attention  that  his  case  has  been  given.  This  is  one  of  the  funda- 
mental factors  that  enters  into  our  consideration  of  what  is  the  best 
solution  for  a  very  difficult  problem.  Do  you  agree  with  that? 

Judge  Wisdom.  I  agree  in  part.  First,  I  would  distinguish  be- 
tween civil  cases  and  criminal  cases,  I  point  out  to  you  that  for  a 
long  time,  even  in  criminal  cases  there  was  no  appeal  except  from 
capital  cases. 

In'ow,  in  civil  cases  I  think  that  there  are  certain  areas  where  one 
trial  is  enough.  I  see  no  reason,  for  example,  why  a  personal  injury 
suit,  which  is  tried  by  the  jury  or  tried  by  the  court  without  a 
jury  where  the  evidence  is  unquestioned  and  the  case  realy  turns  on 
substantial  evidence,  why  that  is  not  enough. 

Take  social  security  cases,  which  do  not  constitute  a  great  number, 
but  still  take  time  and  every  little  bit  adds  up.  In  social  security 
cases,  why  not  appeal  the  hearing  in  the  district  court?  The 
same  thing  might  be  true  in  longshoremen  and  harbor  worker  cases. 

I  think  there  would  be  very  few  instances  in  which  there  would 
not  be  one  review.  But  I  think  we  could  require  a  certificate  of 
probable  cause,  for  example.  The  trial  judge  would  have  to  sign 
that  as  in  certain  cases  now,  a  certificate  of  probable  cause. 

I  think  the  shopping  list  that  you  have  heard  from  Judge  Gee 
and  perhaps  from  others,  I  among  them,  the  shopping  list  is  one 
that  is  very  long,  indeed,  and  if  it  were  presented  as  a  full  package 
with  the  weight  of  this  committee  behind  it,  I  am  not  so  sure  that 
Congress  would  not  say  well,  we  have  got  to  do  something. 

Mr.  Westphal.  Judge,  as  the  chairman  of  this  subcommittee  has 
pointed  out.  during  the  period  of  time  that  this  subcommittee  has 
taken  the  lead  in  looking  at  this  shopping  list  of  methods  to  reduce 
the  input,  that  during  that  period  of  time  in  just  some  3  or  4  years 
the  caseload  in  the  fifth  circuit  has  grown  from  2,300  cases  to 
almost  3,300  cases.  Now,  if  we  cannot  get  more  action  on  the  shop- 
ping list  than  we  have  been  able  to  get  in  the  last  3  or  4  ^/cars,  and 
in  the  face  of  a  caseload  which  has  increased  almost  1,000  cases  in 
that  short  interval,  it  seems  to  me  that  if  we  do  not  do  something 
now  to  alleviate  the  problem  that  the  fifth  circuit  and  the  ninth 
circuit  will  truly  be  swamped. 

There   are  requests  for  creating  a  10th  judge  in  several  of  the 
other  circuits,  so  that  the  rule  of  9  is  being  breeched,  but  the  ulti- 
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mate  problem  is  that  the  appellate  process  has  been  so  beset  with 
congestion  and  delay,  more  so  in  the  ninth  circuit  than  m  the  hxth 
circuit,  but  that  something  has  to  be  done  now  m  order  to  give  the 
Congress  time  to  come  to  an  ultimate  solution  on  a  whole  list  ot 
item^l  on  the  so-called  shopping  list.  . .  x  ^-u       x.^  u    , 

Judge  Wisdom.  Well,  I  would  agree  with  you  if  I  thought  that 
this  bill  would  alleviate  the  situation,  and  I  thmlv  you  have  already 
demonstrated  that  it  is  not  going  to  alleviate  the  situation  to  the 
extent  that  the  Hruska  commission  thought,  because  you  have  upped 
the  number  of  judges  from  18  to  23  in  a  year. 

Mr  Westphal.  Well,  the  reason  for  that  Judge,  is  this.  1  layed 
on  the  white  table  there,  a  copy  of  an  updated  version  of  committee 
exhibit  E-5  that  was  used  in  our  prior  hearings  last  tan,  and  it 
vou  will  look  at  exhibit  E-5  you  will  see  that  for  fiscal  year  1974, 
the  average  length  of  time  for  U.S.  civil  cases  m  your  circuit  in- 
volving a  case  decided  bv  a  full-blown  signed  opinion,  that  the 
average  time  was  378  days.  This  is  just  about  the  sam.e,  althougn 
slightly  larger,  than  it  was  in  the  preceding  fiscal  year,  1973,  when 
the  figure  was  371.  For  all  signed  opinions  m  your  circuit  the 
average  time  is  now  369  days,  whereas  a  year  previously  it  was  349 

days.  .     ,      .       .^  -n   n    1 

in  the  comparable  exhibit  for  the  ninth  circuit,  you  will  hncl 
that  in  the  ninth  circuit  their  time  factors  are  almost  double  yours. 
They  have  up  to  749  days,  where  you  are  running  378  days,  and  iii 
the  ninth  circuit  this  is  a  drastic  increase  above  the  prior  year  s 

figures.  .,  .    -r^  ^c,  n 

[Compare  Exhibit  E-9  at  page  61  with  Exhibit  E-5  at  page  <8.J 
So  the  thrust  of  this  bill  is  to  try  to  respond  to  some  of  the 
testimony  that  we  received  from  lawyers  in  these  two  circuits  to 
the  effect  that  when  it  takes  that  period  of  time  in  order  to  get  a 
final  resolution  on  appeal,  when  it  takes,  as  it  does  in  the  ninth 
circuit  some  22  months  from  the  time  you  file  your  brief  until  you 
even  get  notice  of  argument,  and  when  it  gets  to  the  point  where 
you  have  to  file  supplemental  briefs  in  order  to  get  caught  up  witn 
the  intervening  case  law.  that  is  a  type  of  appellate  process  whicn 
lawyers  do  not  like,  and  I  am  sure  the  judges  do  not  like  that  type 

of  delay.  ^.         .        .  ... 

Judge  Wisdom.  You  will  find  that  our  median  time  is  probably 
lower  than  almost  anv  other  circuit. 

Mr.  Westphal.  Considering  the  caseload  you  have,  you  have  a 
much  better  record  than  the  District  of  Columbia  has,  there  is  no 
doubt  about  it.  But  this  is,  I  think,  the  real  thrust  of  what  the 
committee  is  trving  to  think  of  here  in  this  legislation. 

Judge  Wisdom.  Let  me  ask  you  a  question,  if  a  witness  may  ask 
you  a  question.  .  . 

Do  your  projections  take  into  consideration  the  appointment  ot 

new  district  judges? 

Mr.  Westphal.  This  legislation  is  not  based  on  projections. 

Judge  Wisdom.  Well,  I  realize  that,  but  unless  you  consider  the 
projections  which  oiu^  should  do  because  of  the  additional  district 
judges,  this  will  not  give  any  relief. 
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Mr.  Westphal.  All  right,  Judge,  let  us  consider  that  projection, 

then.  .  (•   1     o       1 

You  have  suggested  in  your  testimony  that  by  virtue  ot  the  tepeedy 
Trial  Act  that  there  will  be  a  need  by  1979  for  an  additional  40  district 
judges  within  the  6  States  that  comprise  the  present  fifth  circuit. 
Judge  Wisdom.  Right.  .    •     i  ,      • 

Mr.  Westphal.  And  you  also  suggested  that  from  a  statistical  basis 
that  each  district  judge  seems  to  generate  40  appeals  per  year. 
Judge  Wisdom.  This  has  been  our  experience,  38  to  41. 
^fr.  Westphal.  So  that  on  that  basis  we  can  project  an  additional 
1,600  appeals  by  1979,  added  on  to  the  3,300  appeals  that  were  filed 

in  the  fifth  circuit  in  fiscal  year  1974,  so  we  would  have 

Judire  Wisdom.  Plus  normal  growth. 

Mr.  Westphal.  So  we  would' have  a  caseload  of  at  least  4.900  or 

5,000  cases  in  the  existing  fifth  circuit.  Now,  you  do  not  seriously 

contend  that  a  court  of  15  judges  could  handle  that  caseload,  do  you? 

Judge  Wisdom.  No,  I  am  not  at  all.  I  am  saying,  though,  that 

dividing  it  into  two  will  not  handle  it,  either. 

Mr.  Westphal.  All  right.  So  that  we  must  necessarily  find  some 
means  of  employing  more  judicial  manpower  aided  by  a  competent 
staff,  whether  individual  law  clerks  or  staff  attorneys,  performing  a 
proper  function  so  that  that  type  of  a  caseload  can  be  handled. 

Now,  one  could  project  either  the  minimum  of  23  judges,  or  perhaps 
80  judges  would  be  necessary  to  handle  a  caseload  of  5,000  cases. 
Now,  I  think  what  it  boils  down  to  is  this,  Judge :  Do  you  really 
believe  that  a  single  court,  consisting  of  30  judges  where  only  9  out 
of  the  30  would  constitute  the  en  banc  panel,  do  you  feel  that  is  more 
acceptable  than  this  so-called  division  concept? 

Judge  Wisdom.  It  certainly  is  to  me,  because  that  would  still  be  a 
court  of  judges  selected  from  a  broad  base. 

Mr.  Westphal.  All  right.  Now  then,  what  type  of  reaction  do  you 
think  we  will  get  if  we  select  those  nine  judges  for  the  en  banc  panel 
from  the  nine  most  senior  judges?  ^Vhat  kind  of  reaction  do  you 
think  we  will  get  from  the  other  21  judges  on  that  court  who  will  be 
bound  by  the  law  of  the  circuit  as  determined  by  those  9  men,  and 
yet  they  will  have  had  no  input  into  what  that  law  of  the  circuit 
should  be  ? 

Judcre  Wisdom.  I  think  that  it  is  possible  that  some  of  them  will 
take  it  just  as  an  attribute  of  seniority,  inherent  in  the  seniority  that 
attaches  to  long  tenure  on  the  court,  and  I  think  others  will  resent  it, 
but  I  think  that  resentment  is  minor,  and  not  worthy  of  consideration 
compared  with  advantages  of  having  a  small  en  banc  court  instead  of 
a  full  en  banc  court. 

Mr.  Westphal.  I  would  grant  you  that  if  what  we  are  dealing  with 
is  just  numbers,  it  is  easier  to  work  with  9  rather  than  15  or  20_  or 
with  25,  but  when  you  stop  and  think  about  that,  would  you  not  think 
that  there  would  be  more  problems  if  you  would  suppose  that  the  21 
judges  who  had  no  voice  in  the  en  banc  decision  were  of  the  com- 
pletely opposite  view  on  that  issue  and  yet  here  they  were,  they  would 
be  bound  by  the  decision  of  the  9? 

Judge  Wisdom.  Well,  I  have  been  on  en  banc  courts  where  we 
divided  8  to  7.  I  was  one  of  the  seven.  My  point  is.  you  do  not  mind 
so  much  being  on  the  losing  side  if  you  are  one  of  the  seven 
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Mr.  Westphal.  You  played  the  game,  however  ? 

Judge  Wisdom.  I  understand,  I  understand.  But  my  point  is  that 
what  we  want  is  certainty,  uniformity,  and  that  is  important.  I  think 
every  judge,  whether  he  is  in  the  21  or  whether  he  is  in  the  9,  will 
feel  that  certainty  is  more  important  than  his  personal  feelings. 

Mr.  Westphal.  Well,  we  want  certainty  and  uniformity.  People 
have  suggested  if  we  are  going  to  have  the  en  banc  function  per- 
formed by  only  nine  out  of  a  given  larger  number  of  judges,  that 
rather  than  go  by  seniority  there  should  be  a  system  devised  for 
rotating  those  nine  judges. 

Judge  Wisdom.  I  have  suggested  this  myself. 

Mr.  Westphal.  Now,  if  you  do  that  then  5^ou  run  afoul  of  what 
Dean  Griswold  has  always  referred  to  as  his  principle  of  predictabil- 
ity. I  think  that  we  must  necessarily  give  some  consideration  to  Dean 
Griswold's  point  on  predictability,  because  if  I  am  practicijig  law  in  a 
circuit  which  has  30  judges  and  then  at  various  times  nine  of  them 
will  be  rotated  to  sit  in  an  en  banc  function,  I  may  well  decide  that, 
notwithstanding  a  prior  precedent  in  that  circuit,  I  will  pursue  an 
appeal  in  this  case  just  in  the  hopes  that  on  the  luck  of  the  draw  I 
can  get  the  nine  that  have  to  sit  on  my  case  to  disagree  with  the 
prior  nine. 

Judge  Wisdom.  Well,  let  me  answer  it  this  way :  I  think  from  my 
experience  that  there  are  many  cases  which  are  put  en  banc  because 
of  their  importance,  and  they  should  not  be.  That  should  not  be  one 
of  the  criteria.  My  experience  suggests  that  putting  the  case  en  banc 
simply  delays  it  reaching  the  Supreme  Court,  if  the  case  really  is 
important.  So  I  think  we  must  discipline  ourselves  and  remove  from 
the  criteria  for  putting  a  case  en  banc  the  criteria  of  its  importance. 
A  case  should  go  en  banc  only  when  there  is  a  possibility  of,  or  actual 
conflict  within  the  circuit. 

Second,  I  think  that  we  are  allowing  a  small  point,  the  tail  to  wag 
the  dog  here.  This  is  a  small  technical  problem.  "^Vliy  should  we  not 
try  out  a  court  of  23  and  have  an  en  banc  of  nine  and  see  if  that 
works,  and  is  it  not  better  than  dividing  the  fifth  circuit?  How  do 
you  know  it  will  not  work  ? 

Judge  Gee.  If  I  might  say  so,  Mr.  Westphal,  you  could  do  that 
and  then  if  it  did  not  work  you  could  split  it  and  you  would  have  all 
your  judges  ready  to  divide. 

Mr.  Westphal.  As  I  recall  prior  testimony  which  this  subcommittee 
received  in  connection  with  S.  J.  Res.  122,  the  chief  judge  of  the 
Fifth  Circuit  testified  that  back  some  years  after  the  fifth  circuit 
had  reached  15  active  judges  that  through  the  help  of  senior  judges 
from  the  fifth  circuit,  from  visiting  judges  from  other  circuits,  and 
some  district  judges  from  within  your  own  circuit,  that  the  fifth 
circuit  at  times  operated  with  an  equivalent  judgeship  of  19,  20,  and 
21  for  several  terms,  and  that  tliat  had  certain  drawbacks.  So  that, 
as  I  understand  that  testimony,  it  was  to  the  efi^ect  that  a  court  of 
19,  20,  or  21  equivalent  judges  was  not  an  effectively  functioning 
court,  and  that  that  experience  was  one  of  the  factors  which  led 
the  fifth  circuit  as  a  body,  meeting  in  judicial  council,  to  advise 
the  Judicial  Conference  of  the  United  States  that  they  did  not  want 
more  than  15  judgeships  created  in  the  fifth  circuit.  So  that  is  the 
basis  upon  which  there  has  to  be  some  discussion  in  the  subcommit- 
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tee  to  the  effect  that  we  have  tried  a  court  of  20  or  21  judges  and 
from  experience  it  does  not  appear  to  work  and  therefore  something 
else  should  be  tried. 

Judge  Wisdom.  There  is  a  simple  answer  to  that.  Some  of  those 
judges  came  from  other  circuits,  and  lawyers  generally  do  not  like 
judges  from  another  circuit  serving  in  their  circuit.  Nor  do  they  like 
district  judges  sitting  on  the  panel. 

But  if  you  have  a  court  of  23  judges  all  fi'om  the  fifth  circuit, 
you  would  have  an  entirely  different  kind  of  a  court  from  the  kind  we 
have  now,  or  from  the  ninth  circuit  where  they,  in  effect,  can  draw 
on  79  judges. 

Mr.  Westphal.  Turning  to  what  you  say  is  your  main  point.  Judge 
Wisdom,  in  your  opposition  to  S.  792,  and  that  is  you  suggest  the 
passage  of  S.  792  would  dilute  the  federalizing  role  of  the  circuit 
court,  at  least  the  circuit  court  of  the  fifth  circuit,  because  under 
the  proposal  the  11  judges  in  the  one  division  and  the  12  in  the  other 
would  be  drawn  from  too  small  a  base  so  that  you  would  not  have  a 
proper  cross  section  to  exert  this  federalizing  influence  and  to  over- 
come local  pressures  in  sensitive  cases. 

Judge  Wisdom.  Right. 

jNIr.  Westphal.  All  right.  Now,  then,  of  course  we  started  out  in 
our  Federal  system  with  probably  the  best  cross  section  court  you 
could  ask  for,  and  thfut  is  up  mitil  1891,  we  had  a  Supreme  Court  of 
nine  justices  drawn  from  some  45  or  46  states.  They  represented  the 
natioTi  as  a  whole.  That  was  the  best  cross  section  we  could  possibly 
have  in  order  to  exert  a  federalizing  influence  for  uniformity  in  inter- 
pretation of  Federal  law,  is  that  not  true? 

Judge  Wisdom.  Yes,  that  is  true,  but  there  is  a  big  but  there.  Let 
me  answer  that  question. 

Tlie  reason  that  system  was  done  away  with  was  because  the  Su- 
preme Court  justices  were  put  to  such  an  onerous  task  in  riding  the 
circuits. 

Mr.  Westphal.  All  right,  and  then 

Judsre  Wisdom.  And  it  really  caused  more  disruption  in  their 
other  business  and  pu.t  a  great  deal  of  hardship 

Mr.  Westphal.  So  then  in  1891.  the  Circuit  Court  of  Appeals  Sys- 
tem Avas  fashioned  in  order  to  relieve  the  pressure  upon  the  Supreme 
Court,  and  indeed,  those  courts  were  deemed  to  be  national  courts, 
althouo:h  sitting  and  organized  on  a  regional  basis.  Tn  1927  or  1928, 
we  had  to  do  something  about  the  problems  in  the  old  eighth  circuit 
and  the  tenth  cir^^uit  was  spun  off.  And  now  for  20  years  or  more, 
there  has  been  talk  about  what  to  do  with  both  the  fifth  and  ninth 
circint. 

Onro  RTain.  it  is  a  problem  of  trving  to  get  sufiicient  manpower 
into  the  Federal  Court  svstem  in  order  to  perform  both  its  appellate 
function  and  its  federalizing  function  of  applving  uniform  Federal 
law  throughout  the  country.  We  have  reached  the  point  in  two  re- 
spects where  something  has  to  be  done.  We  have  these  problems  in 
the  fifth  and  ninth  circuits.  We  have  the  problem  T^'hich  leads  to 
consideration  of  some  sort  of  a  national  court  of  appeals.  So  these 
problems  are  there  and  decisions  have  to  be  made,  and  it  may  be 
necessary  to  break  up  these  large  land  masses  and  narrow  somewhat 
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the  cross  section  from  which  you  draw  judges.  That  critism  could  be 
made  in  1928,  when  the  tenth  circuit  was  spun  off  from  the  eighth 
circuit,  that  we  were  reducing  the  land  mass  and  the  cross  section 
from  which  circuit  court  judges  were  to  be  drawn  to  handle  that 
business  in  that  large  area. 

Judge  Wisdom.  You  refer  to  a  large  land  mass,  but  they  were 
broken  up  not  because  the  circuit  was  too  large  a  land  mass,  but  be- 
cause it  was  hoped  that  division  of  the  circuit  would  provide  the 
judicial  manpower  to  handle  it,  and  it  did  in  that  case.  But  it  is  not 
going  to  do  it  in  the  case  of  the  fifth  circuit,  and  therefore,  I  say 
to  you  let  us  try  a  lesser  alternative  before  we  take  the  irreversible 
step  of  dividing  the  fif tii  circuit. 

Mr.  Westphal.  And  that  lesser  alternative  would  be  to  operate 
with  the  court  of  23  to  30  judges  as  the  caseload  requires? 

Judge  Wisdom.  That  would  be  my  feeling. 

Mr.  Westi^iial.  Judge,  also  in  your  testimony  you  suggested  that 
rather  than  just  concentrate  on  the  fifth  circuit  and  ninth  circuit  that 
the  Commission,  and  in  turn  this  subcommittee  should  have  consid- 
ered a  real  realignment  by  increasing  the  work  load  of  the  first  cir- 
cuit, which  is  a  small  three-judge  court,  and  finding  some  additional 
work  for  the  District  of  Columbia  Court  of  Appeals,  which,  since 
the  reorganization  of  the  local  courts  here,  has  had  decreasing  case- 
load. 

But  I  take  it  you  are  familiar  with  the  fact  that  the  Revision  Com- 
mission in  the  very  early  stages  of  its  studies  gave  great  considera- 
tion  

Judge  Wisdom.  I  know,  computerized  it. 

]Mr.  Westphal.  Well,  they  did  it  on  more  than  a  computerized 
basis.  The  thought  was,  for  example,  that  states  could  be  attached 
from  the  fourth  circuit  and  realigned  with  some  of  the  Eastern  states 
from  the  fifth  circuit  and  we  could  have  sort  of  a  ripple  effect.  We 
could  start  out  with  the  first  circuit  and  work  our  way  through  the 
Federal  system  and  wind  up  with  maybe  15  circuits,  which  again 
would  be  a  proliferation  in  your  sense  of  the  term,  but.  also  it  would 
have  the  added  disadvantage  of  dislocating  a  number  of  States  from 
the  circuit  law  that  they  had  grown  up  with  and  had  been  accustomed 
to.  So  there  seemed  to  the  Commission,  and  to  the  subcommittee,  to 
be  certain  drawbacks  to  a  ripple  effect  realignment  of  every  one  of 
the  circuits  in  the  country. 

Do  you  have  any  thoughts  on  that  ? 

Judge  Wisdom.  Well,  to  some  extent  you  have  done  that.  You  will 
have  disrupted,  if  this  bill  passes,  you  will  have  disrupted  the  law  in 
six  states,  the  Federal  law  in  six  States  of  the  fifth  circuit  and  cer- 
tainly disrupted  the  ninth  circuit.  It  is  not  my  duty  to  talk  about  the 
ninth  circuit,  but  your  proposal  is  especially  disruptive  because  of 
the  division  of  the  State  of  California. 

So  the  bill  is  going  to  have  a  disruptive  effect  in  any  way,  and  that 
is  another  reason  why  we  ought  to  have  something  else. 

Mr.  Westphal.  Well,  the  western  division  of  the  fifth  circuit 
will  carry  with  it,  on  the  day  it  starts,  its  prior  precedents  from  the 
former  undivided  fifth  circuit,  \\  ill  it  not  ? 
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Judge  Wisdom.  It  will,  but  it  will  be  a  question  of  applying  those 
prior  decisions,  and  that  is  where  conflicts  will  arise. 

Mr.  "VVestphal.  They  will  be  applied  according  to  the  law  and  facts 
found  by  both  the  trial  court  and  the  appellate  court,  and  standing 
astride  of  either  division  will  be  the  Supreme  Court  of  the  United 
States,  to  again  enforce  the  rule  of  law.  Is  that  not  true  ? 

Judge  Wisdom.  That  is  true,  with  some  possibility  of  twice  as  many 
conflicts. 

Judge  Brown.  Let  me  raise  a  question,  if  I  could,  because  in  New 
Orleans,  some  of  us  suggested  maybe  the  law  ought  to  express  what 
the  rules  should  be,  and  we  kind  of  backed  away  from,  it  thinking  that 
it  was  a  judicial  matter  that  Congress  could  not  legislate  on. 

But  suppose  on  the  day  when  this  act  goes  into  effect  a  case  comes 
up  in  the  eastern  division  which  is  clearly  controlled  by  a  panel  deci- 
sion of  the  fifth  circuit  that  happened  to  be  made  up  of  judges  who 
came  from  the  western  division.  Now,  will  it  take  a  en  banc  decision 
of  the  eastern  division  to  get  rid  of  that  prior  precedent?  That  is 
another  thing  that  is  let  loose. 

Mr.  Westphal.  To  answer  your  question,  if  I  could,  Mr.  Chairman, 
the  answer  would  be  yes,  and  that  is  simply  because  any  court  pos- 
sesses the  power  to  overrule  its  own  prior  precedent. 

Judge  Wisdom.  Do  you  think  there  will  be  more  prior  precedents 
overruled  when  we  have  two  new  circuits? 

Mr.  Westphal.  I  do  not  know.  That  would  depend  upon  the  percep- 
tion of  the  judges  before  whom  such  questions  are  raised. 

Judge  Gee.  Mr.  Westphal,  may  I  make  a  final  observation,  and  I 
will  not  interupt  again. 

I  think  what  Judge  Wisdom  and  I  are  both  saying  is  essentially 
something  very  simple.  These  are  momentous  matters.  You  know  this 
as  well  as  we,  better.  In  momentous  matters  we  are  breaking  new 
ground,  and  it  seems  to  me  it  is  always  best  to  move  as  carefully  as 
you  can. 

We  do  not  have  the  problem  in  the  fifth  circuit  that  the  ninth  cir- 
cuit has.  The  lawyers  are  not  having  to  file  supplemental  briefs  in 
cases  that  are  2  years  old.  We  do  not  have  any  emergency.  We  are 
coping  with  our  problem. 

Mr.  Westphal.  But  we  hear  lawyers  who  object  to  the  procedures 
you  have  used  in  order  to  cope  with  your  problem.  They  object  to 
being  accorded  the  right  of  oral  argument  in  only  some  36  percent  of 
the  cases.  They  object  to  the  fact  that  even  when  oral  argument  is 
granted,  some  of  them  get  as  little  as  10  or  15  minutes  of  oral  argu- 
ment, having  traveled  some  700  or  800  miles  to  where  the  court  is 
sitting.  They  object  to  some  of  the  rule  21's  in  which  they  are  told 
only  "enforced"  or  "affirmed"  and  given  no  explanation  at  all.  There 
are  lawyers  who  will  raise  questions,  and  did  before  this  committee, 
about  the  excessive  use  of  or  reliance  upon  staff  attorneys  in  the 
preparation  of  proposed  opinions  which  are  then  reviewed  by  the 
court  to  see  whether  the  court  wants  to  issue  the  work  product  of 
the  staff  attorney  as  the  opinion  of  the  court. 

So  that  all  I  am  suggesting  is  that  the  subcommittee  has,  along 
with  the  Commission  on  Revision  in  the  Appellate  System,  the  so- 
called  Hruska  Commission,  has  spent  a  long  time  wrestling  with 
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these  same  problems  we  have  discussed  here  this  morning,  and  I  am 
sure  all  of  us  think  this  is  like  playing  back  another  record  we  have 
heard  before.  It  is  like  reruns  on  television. 

But  when  you  get  down  to  the  final  analysis,  there  is  a  proposal 
which  has  received  the  support  of  five  of  the  six  Bar  Associations  in 
the  six  States  in  the  fifth  circuit,  which  has  received  the  support  of  a 
majority  of  the  15  judges,  which  has  received  support  from  quite  a 
broad  spectrum  of  the  country. 

It  is  true  that  the  Louisiana  Bar  Association  objects  to  it,  but  as 
an  alternative,  I  might  point  out,  they  suggest  that  if  the  fifth  circuit 
has  to  be  split,  that  the  four  States  of  Texas,  Louisiana,  Mississippi, 
and  Alabama,  be  aligned  into  a  four-State-circuit  which  would  have, 
according  to  the  1974  statistics,  a  total  caseload  of  2,013  cases,  which 
would  require  14  judges  to  handle.  Then  they  suggest  a  two-state, 
not  a  three-state,  but  a  two-State  circuit  of  Georgia  and  Florida, 
which  would  have,  along  with  the  Canal  Zone,  total  filings  of  1,276 
cases,  which  again 

Judge  Wisdom.  "\^^iich  State  is  that? 

Mr.  Westpiial.  Georgia  and  Florida. 

Judge  Wisdom.  What  State  recommended  that? 

Mr.  Westphal.  The  Louisiana  Bar  Association. 

Judge  Wisdom.  The  Louisiana  Bar  Association  resolution  which  I 
submitted  to  you  this  morning  opposes  the  division  of  the  circuit  and 
suggests  in  the  alternative  that  Mississippi  be  assigned  to  the  circuit 
with  Louisiana  and  Texas. 

Mr.  Westphal.  Well,  I  will  read  to  you,  judge,  from  the  resolution 
that  you  handed  to  me. 

Be  it  further  resolved  that  in  the  event  the  Commission  does  not  adopt  the 
view  of  this  board  above  expressed,  its  proposed  revision  be  altered  to  include 
the  states  of  Texas,  Louisiana,  Mississippi,  and  Alabama  in  one  circuit  and 
the  states  of  Georgia  and  Florida  and  the  Canal  Zone  in  another. 

That  is  the  alignment  I  was  just  suggesting,  in  which  I  indicated 
that  if  the  subcommittee  were  to  adopt  the  recommendation  of  the 
Louisiana  Bar  Association  we  would  then  have  a  four-State-circuit, 
one  would  require  14  judges,  the  other  would  require  9,  again  a  total 
of  23,  and  it  seems  to  me  that  one  could  draw  a  judgment  there  as  to 
whether  it  is  better  to  start  out  with  circuits  of  11  and  12  judges 
rather  than  judges  of  9  and  14,  because  once  you  start  with  14  there 
is  little  or  no  leeway  in  case  you  need  an  additional  judge  or  two  to 
meet  an  increasing  caseload. 

Judge  WiSDOT.r.  I  would  like  to  make  a  comment  on  that. 

The  first  resolution  is  an  opposition  to  division  of  the  circuit,  and 
I  think  that  probably  Alabama  was  thrown  in  there  for  bargaining 
purposes  in  the  hopes  that  perhaps  Mississippi  would  be  assigned. 

Judge  Gee.  ^Mr.  Westphal,  if  I  could  finish  my  little  statement. 

It  was  going  to  be  that  either  way  we  are  going  to  be  doing  some- 
thing drastic.  The  fifth  circuit  is  not  in  the  situation  in  which  the 
ninth  is  at  present,  and  I  know  as  well  as  you  that  if  we  stick  on  15 
judges  and  the  filings  go  up,  as  they  will,  we  lose.  I  am  not  advocating 
that.  I  would  say  go  up  on  the  judges  and  see  if  the  court  can  func- 
tion, and  if  it  cannot,  then  divide  it. 
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I  have  notliin<r  to  say  about  the  ninth.  It  is  in  a  mnch  more  serious 
situation  than  we — well,  it  is  in  a  serious  situation.  We  are  not. 

I  recopiTze  that  the  lawyers  are  not  pleased  with  all  of  our  pro- 
cedures. When  I  was  a  lawyer  I  was  not  pleased  with  all  of  them, 
either.  But  they  are  necessary  and  there  is  no  perfect  way  to  handle 
this  situation  until  jurisdiction  is 

Mr.  Westphal,.  I  would  now  like  to  address  a  few  questions  to 
Judo;e  Brown. 

Judg:e,  you  have  suargested  there  may  be  some  perfecting  amend- 
ments left  to  be  accomplished  in  this  bill,  one  with  reference  to  the 
power  within  the  fifth  circuit  with  two  divisions  to  assign  senior 
judges  to  serve  in  another  division  of  that  circuit,  and  another  with 
respect  to  the  problem  of  whether  a  senior  judge  who  sits  on  the 
three-judge-panel  should  be  a  member  of  the  en  banc  panel  which 
might  thereafter  consider  that  case.  I  thought  these  problems  would 
be  taken  care  of  by  our  prior  perfecting  amendments,  and  I  will  be 
glad  to  discuss  those  with  you  at  the  conclusion  of  the  hearing.  I  do 
not  think  we  need  to  take  the  time  right  now. 

Judge  Brown.  I  have  something  scribbled  out  here,  and  I  will  read 
it  to  you  when  we  have  adjourned,  that  takes  care  of  this. 

Mr.  Westphal.  You  made  a  suggestion  to  the  effect  that  the  effec- 
tive date  of  the  legislation  passed  should  be  the  date  on  which  the 
new  judges  take  their  seats.  It  seems  to  me,  that  it  would  be  pretty 
hard  to  make  something  of  that  kind  a  triggering  event  for  the  effec- 
tive date,  because  if  there  are  any  uncertainties  about  the  nomination, 
confirmation,  or  appointment  process  that  should  not  be  the  trigger- 
ing date,  because  then  a  litigant  would  really  not  know  when  the 
division  took  effect.  There  would  have  to  be  some  additional  promul- 
gation of  the  fact  that  we  now  have  seated  the  23d  member  of  the 
court,  or  the  11th  member  or  the  12th  member  in  either  case. 

Judce  Brown.  What  I  envisage  would  be  a  sort  of  combination  of 
your  section  5  and  then  appropriate  wording  on  the  effective  date  so 
the  President  would  have  the  power  to  go  ahead  and  make  the  ap- 
pointments. 

Mr.  Westphal.  I  think  about  all  the  Congress  can  do,  in  any  event, 
is  to  give  the  President  the  power  to  nominate,  to  urge  that  the  Senate 
proceed  with  the  confirmation  process  as  rapidlv  as  possible.  There 
was  legislation,  for  example,  that  required  the  President  to  appoint 
the  members  of  a  Presidential  pay  commission  at  a  certain  time,  and 
I  think  that  was  fairly  definite.  Yet.  the  President  did  not  appoint 
the  membei's  of  a  pay  commission.  It  just  seems  to  me  we  cannot 
start  out  legislating  on  the  assumption  that  constitutional  officers 
will  not  perform  the  duties  that  we  place  upon  them  by  legislation. 

Judge  Brown.  Well,  technically  you  are  correct.  There  would  be 
uncertainty,  perhaps,  as  to  when  a  particular  new  appeal  becomes  that 
of  the  western  division  or  the  eastern  division.  For  all  practical  pur- 
poses, until  these  judges  are  nominated  and  seated  the  operation  from 
the  standpoint  of  the  bar  will  be  exactly  as  it  is  today.  The  eastern 
division  has  pledcred  they  will  help  us  bear  the  load.  We  haA^e  no 
doubt  they  will  live  up  to  that  committment,  which  means  we  will 
have  the  panels  looking  just  like  they  have  been  looking.  They  will 
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sit  in  New  Orleans  most,  of  the  time,  and  the  bar — except  that  I  do 
not  know  where  we  stand  on  who  is  goin<r  to  be  on  the  en  banc  court. 

Mr.  Westphal.  Well,  there  will  imdoubtedly  have  to  be  a  transi- 
tion period  here  in  which  some  of  these  problems  are  worked  out.  I 
really  do  not  see  how  this  legislation  can  do  more  than  provide  for 
the  appointment  of  the  new  judges  prior  to  the  effective  date  of  th6 
division. 

Judge  Brown.  Well.  I  remind  you  that  when  the  Circuit  Eevision 
Commission  was  established  the  timetable  on  parts  A  and  B  were 
geared  to  the  date  on  which  the  ninth  members  of  a  16-man  commis- 
sion qualified.  I  was  suggesting  some  sort  of  approach  like  that  phis 
your  language  that  would  give  the  President  the  power  to  make  the 
appointments,  contemplating  they  would  be  effective  when  the  last 
one  of  them  is  confirm.ed. 

]Mr.  Westphal.  We  found  that  even  the  method  we  used  in  creating 
the  commission  was  not  as  definite  as  we  would  have  liked,  because 
there  were  some  occasions  to  either  hasten  or  delay  the  appointment 
of  that  ninth  member. 

But  in  any  event,  your  suggestion  will  be  given  further  considera- 
tion. 

One  last  point,  if  I  could.  You  made  some  reference  to  the  provi- 
sion about  what  triggers  the  convening  of  the  joint  en  banc  panel  in 
the  ninth  circuit.  While  you  concede  that  procedure  is  not  applicable 
with  the  fifth  circuit,  you  do  raise  some  question  about  it.  Of  course, 
the  language  of  the  bill  is  that  either  the  petition  of  a  party  or  the 
certification  by  one  of  tlie  divisions  in  effect  triggers  the  joint  en  banc 
panel,  but  that  is  not  to  say  that  the  joint  en  banc  panel  must  sit  and 
must  grant  a  full  blown  rehearing  with  oral  argument  and  additional 
briefs  to  everybody  who  petitions  or  in  every  case  where  there  is  a 
certification.  It  seems  to  me  that  that  joint  en  banc  under  this  statu- 
tory language  will  still  have  the  discretion  which  any  court  sitting 
en  banc  has,  and  that  is  to  decide  whether  they  are  going  to  grant  or 
deny  the  petition  for  a  rehearing  en  banc. 

Judge  Brown.  What  concerns  me  is  not  the  part  that  allows  a  divi- 
sion to  certify  it,  but  the  language  as  I  recall  it  in  your  revised  bill 
says  such  a  court  will  be  convened  on  the  filing  of  a  certificate  or  the- 
petition  of  a  party. 

The  thing  that  bothers  me  is  that  you  allow  a  petition  by  a  party 
to  set  the  en  banc  machinery  in  motion,  which  goes  way  beyond  the 
present  F.R.A.P.  Eule  35,  because  there  the  parties  merely  suggest 
it  and  we  have  a  duty  to  look  at  it  and  that  is  all.  They  cannot  com- 
pel us  to  take  a  vote.  En  banc  petitions  are  a  real  burdensome  thing 
in  the  fifth  circuit. 

Mr.  Westphal.  I  think  we  will  explore  the  point  you  raised  more 
fully  with  the  ninth  circuit  judges. 

Judge  Brown.  They  will  probably  tell  me  to  stay  in  Texas. 

Now,  can  I  say  07ie  thing?  Do  you  have  any  further  questions? 

INIr.  Westphal.  No. 

Senator  Burdick.  I  have  one. 

On  the  assumption  we  have  a  30-judge  circuit,  how  many  en  banc 
judges  would  you  recommend  ? 
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Judge  Browx.  Well,  it  will  be  doubk  tiered.  I  have  just  about 
changed  my  mind.  I  just  about  thought  before  that  you  had  to  have 
a  whole  group  in  there,  but  that  will  not  work.  You  cannot  have  an 
en  banc  court  that  is  meaningful  with  30  judges.  Our  experience  to- 
day is  not  at  all  satisfactory.  AVe  have  six-  or  seven-to-eight  decisions 
and  in  the  last  couple  of  experiences  we  were  eight-to-eight  where  we 
have  a  senior  judge,  and  when  we  come  out,  we  cannot  even  generate 
any  kind  of  a  judgment  on  very  troublesome,  statutory  or  constitu- 
tional questions. 

Senator  Buedick.  Let  us  stop  short  of  using  computers. 

Judge  Bbowx.  If  you  have  not  seen  lexis  work  you  ought  to,  be- 
cause it  is  amazing. 

Senator  Bi-rdick.  Are  you  saying  the  larger  the  number  of  judges 
on  a  circuit,  the  more  difficulty  we  are  going  to  have  with  en  bancs  ? 

Judge  Brown.  The  en  banc  hearings  will  be  much  more  difficult 
and  I  think  it  will  probably  pose  some  additional  problems.  Judge 
Wisdom  is  correct,  we  learn  each  day,  but  slowly.  We  need  to  dis- 
cipline ourselves  better.  We  realize  some  cases  should  never  have 
been  put  en  banc. 

Now,  I  did  want  to  say  this.  The  suggestion  is  made  we  might  sit 
another  week.  Well,  I  have  been  a  man  with  a_  strong  whip  in  his 
hand  and  the  power  of  statistics  to  goad  judges  into  working  harder 
and  harder.  Each  year  we  have  done  m.ore.  each  year  we  turn  out 
more  cases  than  the  year  before.  But  the  judges,  I  think,  a  majority 
of  them  have  pretty  well  reached  the  conclusion  that  no  matter  how 
you  do  it,  with  55  percent  summary  II's  without  oral  argument,  that 
they  are  just  doing  as  much  as  they  can.  I  was  directed  to  appoint  a 
committee  to  study  some  kind  of  a  system  by  which  we  could  put 
some  kind  of  a  ceiling  on  our  output,  recognizing  we  can  only  go 
just  so  far.  I  want  you  to  look  at  that  exhibit  on  backlogs  closely, 
because  the  nonpreference  cases  are  not  frivolous.  They  include  civil 
rights,  tax.  admirality,  all  those  things. 

Then  I  think  we  have  to  bear  in  mind  always  that  we  not  only 
have  7  weeks  of  regular  calendar,  but  7  days  of  en  banc  so  far,  and 
we  will  have  2  to  3  days  more  in  June.  In  addition  to  these  cases, 
there  are  school  cases  which  we  have  handled  in  a  somewhat  difficult 
way.  Administrative  orders  are  getting  more  and  more  complicated. 

I  am  sure  John  Wisdom  remembers  what  I  call  the  tranquil  days.  I 
wrote  78  opinions  in  my  first  year.  But  I  did  not  have  to  struggle. 
Then  the  ceiling  started  falling  in  and  we  have  so  m.anv  real  difficult 
eases  now.  So  I  do  think  that  while  we  can  do  more,  there  is  not  too 
much  more,  and  I  really  do  think  there  is  a  solid  basis  for  seeing  the 
growth  of  a  backlog  that  in  not  too  long  a  time  is  going  to  either  keep 
many  litigants  from  having  their  cases  heard  at  all  or  heard  on  a  stale 
brief. 

That  is  it.  Thank  you  again. 

Senator  Burdtck.  If  that  is  it.  thank  you. 

At  this  time,  without  objection,  there  will  be  included  in  the  hear- 
ing record  copies  of  the  following  resolutions  and  letters  received 
from  various  bar  associations  in  the  fifth  circuit  States : 

One:  Letter  dated  February  18,  1975,  from  Marshall  R.  Cassedy, 
executive  director  of  the  Florida  Bar  Association,  together  with  a 
telegram  dated  March  17,  1975,  from  Mr.  Cassidy. 
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Two:  Letter  dated  January  20,  1975,  from  Cubbedge  Snow,  Jr^ 
president  of  the  State  Bar  of  "Georgia,  together  with  the  formal  state- 
ment referred  to  in  the  letter.  The  Georgia  Bar  position  is  also  re- 
flected in  the  excerpt  from  the  minutes  of  January  10,  1975,  as  certi- 
fied by  Mr.  Omer  W.  Franklin,  Jr.,  a  copy  of  which  is  also  included. 

Three:  Letter  dated  February  17,  1975,  from  Alto  V.  Lee  III, 
president  of  the  Alabama  State  Bar  enclosing  an  official  statement 
of  that  organization. 

Four:  Letter  dated  INIarch  4,  1975,  from  James  Hugh  Ray,  presi- 
dent of  the  Mississippi  State  Bar. 

Five :  Letter  dated  ISIarch  10,  1975,  from  Kent  Breard,  president 
of  the  Louisiana  State  Bar  Association,  to  Judge  Wisdom  enclosing 
a  resolution  of  that  association. 

Six:  Letter  dated  March  14,  1975,  from  Lloyd  Lochridge,  presi- 
dent of  the  State  Bar  of  Texas. 

Seven :  Letter  dated  December  9,  1974,  from  John  H.  Hall  of 
Dallas,  Texas,  a  witness  at  our  prior  hearings. 

Also  exhibit  E-5  showing  the  1974  statistics  will  be  received. 

[The  materials  listed  above  follow :] 

The  Florida  Bar, 
Tallahassee,  Fla.,  Fehruary  18,  1975. 
Re  S.  2990. 

Hon.    QUENTIN   N.    BURDICK, 

Committee    on    the    Judiciary,    Subcommittee    on    Improvements    in    Judicial 
Machinery,  Washington,  D.G. 

Dear  Senator  Burdick  :  In  behalf  of  President  Jim  Urban,  I  am  pleased  to 
respond  to  your  recent  letters  concerning  the  captioned  legislation  now  pending 
before  your  subcommittee  on  Improvements  in  .Tudicial  Machinery.  We  appre- 
cite  your  courtesies  in  requesting  the  views  of  The  Florida  Bar  on  this  most 
important  legislation. 

For  more  than  two  years  the  Board  of  Governors  of  The  Florida  Bar  has 
given  this  subject  careful  study.  A  special  committee  of  The  Florida  Bar  was 
appointed  and  a  representative  of  this  committee  appeared  before  your  sub- 
committee last  fall  to  offer  testimony  in  behalf  of  The  Florida  Bar.  Since  that 
time,  the  committee  has  been  contacted,  and  it  is  our  recommendation  that  this 
legislation  in  its  present  form  be  given  favorable  consideration  by  the  U.S. 
Congress. 

It  is  our  further  belief  that  by  establishing  separate  divisions  of  the  5th 
Judicial  Circuit,  adding  several  additional  appellate  judges,  and  affording 
the  court  an  opportunity  to  sit  in  several  additional  lo-cations  within  the  divi- 
sion, the  people  of  our  four  states  will  be  better  served  and  the  administration 
of  justice  substantially  enhanced. 

In  behalf  of  the  17,320  lawyers  and  judges  of  Florida,  we  wish  to  express 
to  you  and  the  members  of  the  subcommittee  our  appreciation  for  a  job  well 
done. 

Sincerely  yours, 

Mabshaix  R.  Cassedt. 

[Telegram] 

Thf.  Florida  Bar, 
Tallahassee  Fla.,  March  11,  1975. 
Hon.  OUEXTTN  N.  Btirdic  K, 

ComwMtee  on  the  Judiciary,  Subcommittee  on  Imi)rovemcnts  in  Judicial  Ma- 
chinery, Washington,  D.C. 

Wl'.ereas  the  Florida  Bar  recognizes  that  action  to  relieve  the  appelate  case- 
load in  the  Court  of  Afjpeals  for  thf  Fifth  Circuit  is  urgently  required  and  should 
be  accomplished  without  further  delay. 
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Be  it  resolved  by  the  board  of  governors  in  regular  meeting  at  Sarasota,  on  this 
the  14th  day  of  March  1975,  endorses  and  approves  S.  729  as  a  practical  and 
reasonable  way  to  accomplish  the  necessary  relief  desired  and  is  in  the  best 
interests  of  the  bench,  bar,  and  citizens  of  the  States  affected  by  the  proposed 
division  of  the  Fifth  Judicial  Circuit  and  the  board  of  governors  of  the  Florida 
Bar  does  hereby  recommend  favorable  action  on  this  legislation  by  the  Congress 
of  the  United  States, 

Maeshall  R.  Cassedt, 

Executive  Director. 


State  Bar  of  Georgia, 
Macon,  Ga.,  January  20,  1975. 

Hon.   QUENTIN  N.  BURDICK, 

U.S.  Senate, 
Washington,  D.C. 

Dear  Senator  Bxjrdick  :  Following  up  my  letter  of  December  18,  1974,  in 
which  I  expressed  appreciation  for  forwarding  me  the  copy  of  S.  2990,  I  am 
liappy  to  report  that  the  State  Bar  committee  has  met  and  recommended  a 
statement  in  support  of  this  bill.  This  position  was  then  presented  to  the 
Executive  Committee  of  the  State  Bar  and  unanimously  approved.  It,  there- 
fore, represents  the  position  of  the  State  Bar  of  Georgia  in  this  regard. 

"We  also  recognize  the  urgency  of  this  reform  and  revision  of  the  Fifth  Cir- 
cmt  Court  of  Appeals  and  urge  favorable  consideration  of  this  legislation. 
Respectfully  submitted, 

CuBBEDGE  Snow,  Jr. 


Statement  of  State  Bar  of  Georgia  in  Support  of  S.  2990 

The  State  Bar  of  Georgia,  acting  by  the  Executive  Committee  of  its  Board 
of  Governors  and  upon  the  unanimous  recommendation  of  its  Delegates  to 
the  Fifth  Circuit  Judicial  Conference, 

(a)  Reiterates  the  opinion  expressed  in  its  statement  filed  last  year  with 
the  Commission  on  Revision  of  the  Federal  Appellate  Court  System  that  action 
to  relieve  the  appellate  caseload  in  the  Court  of  Appeals  for  the  Fifth  Circuit 
is  urgently  required  and  should  be  accomplished  without  further  delay. 

(b)  Endorses  and  approves,  as  constituting  appropriate,  desirable  and  prac- 
tical action  toward  the  relief  of  such  problem,  the  provisions  of  S.  2990,  with 
amendments  in  the  nature  of  a  clean  bill  recently  proposed  by  the  Subcom- 
mittee on  Improvements  in  Judicial  Machinery  of  the  Committee  on  the 
Judiciary  of  the  United  States  Senate,  which  would  divide  the  present  Fifth 
Circuit  into  Eastern  and  Western  Divisions  and  substantially  increase  the 
number  of  judges  within  each  Division ; 

(c)  Strongly  urges  prompt  and  favorable  Committee  consideration  and  the 
enactment  into  law  of  S.  2990  in  the  form  of  such  clean  bill :  and 

(d)  Suggests,  as  a  matter  for  consideration,  the  holding  of  a  separate  judi- 
cial conference  within  each  Division  of  the  Fifth  Circuit,  at  least  in  alternate 
years,  a  procedure  which  would  reduce  the  size  of  the  Conference  and  the 
distance  required  to  be  traveled  by  many  of  the  delegates,  would  permJt  more 
effective  lawyer  participation,  and  should  result  in  a  more  effective  conference. 


State  Bar  of  Georgia, 

Atlanta,  Ga. 
State  of  Georgia, 
Fulton  County. 

I,  Omer  W.  Franklin.  Jr..  General  Counsel  of  the  State  Bar  of  Georgia,  and 
(in  the  absence  of  our  Executive  Secretary.  Mrs.  Grant  Williams,  who  is 
presently  hospitalized)  custodian  of  the  ofSetal  records  of  the  State  Bar  of 
Georgia,  do  hereby  certify  that  the  single  sheet  attached  hereto,  marked 
Exhibit  "A"  and,  by  this  reference,  made  a  part  hereof,  is  a  true  and  correct 


Vprn^  rpnroduction  of  "Page  Three"  of  the  official  minutes  of  a  meeting  of  the 
Xerox  reproaucuon  ^\ /'''f  J.        „        ^  Georgia  which  was  held  on  January 

lo"S  S^'in'^JhTs  afe  Ba  ^'f  Ge  rgfa'h e'adauarfers,  1510  Fulton  National  Bank 
Building,  Ss  Marietta  Street,  Atlanta,  Georgia,  which  page  eontams  a  Ke^olu^ 
Hon  re-ardin-  the  division  of  the  United  States  Court  of  Appeals  fot  the  Intth 
JuSicTaTaSuii  as  formally  adopted  by  the  Executive  Committee  as  aforesaid. 
SO  certified  on  this  the  4th  day  of  March  l-^'^^^^^  ^^,_  fka.xklin,  Jr., 

General  Counsel. 

Exhibit  A 

Now    therefore,  be  it  resolved,  That  the  State  Bar  of  Georgia  l^ereby  ap- 
pr^vel' and 'endorses  the  legislative  proposal  of  the  Commissxon  o^^  ^  Na  -n^ 
Institute  of  Justice  that  such  a  national  institute  be  created  and  ur„es  its 

TllrpreLd^n^^SS'Iedlo'th^SSttee  the  unanimous  recommendations 
of  tS:  StatrBar  delegates  to  the  Fifth  Circuit  Judicial  Conferen^  with  inspect 
to   the  proposed   reorganization  of  tlie  Fi  th   ^^^^l^   as  embodied  m   S^^^^^^^ 
Following  discussion,  motion  was  made  and  carried  t^^^^*  "^;.  ^f  ^!,^f.  ^WPort 
and  endorse  S.  2990,  and  adopt  the  following  statement  to  tl^^t  effect 

The  State  Bar  of  Georgia,  acting  by  the  Executive  Committee  of    ts  Board 
of  Governors  and  upon  the  unanimous  recommendation  of  its  Delegates  to  tne 

^'\%  SrltStfopPnion"exp?essed  in  its  statement  filed  last  year  with  the 
Comii?sTon  on' Revision  of  the  Federal  Appellate  ^om-t  Systeni^aiat  ac^^^^^^^^ 
relieve  the  appellate  caseload  in  the  Court  of  Appeals  for  t  e  F.fth  C  rcuit  is 
urSly  required  and  should  be  accomplished  without  further  cle^^y  ■ 

(b)  Endorses  and  approves,  as  constituting  approprnite.  desirable  and 
rractical  action  toward  the  relief  of  such  problem,  the  provisions  of  S.  2090, 
S  amendments  hi  the  nature  of  a  clean  bill  recently  prorK>sed  by  the  Sub- 
rommmee  on  Improvements  in  Judicial  Machinery  of  the  Committee  on  the 
JuSarv  of  the  United  States  Senate,  which  would  divide  the  present  Fifth 
Srcui?  into  Eastern  and  Western  Divisions  and  substantially  increase  the 
nnmher  of  iudses  within  each  Division;  . ,       , .  i  +u« 

Tc)StronJly  urges  prompt  and  favorable  Committee  consideration  and  the 
enJotmeut  into  law  of  S.  2990  in  the  form  of  such  clean  bill :  and 

?d)Su4es?srs  a  matter  for  consideration,  the  holding  of  a  separate 
irdickl  coSfrence  within  each  Division  of  the  Fifth  Circuit  at  least  m 
alferiatevears!  a  procedure  which  would  reduce  the  size  of  the  Conference 
fridtte  distance  required  to  be  traveled  by  many  of  the  delegates,  would 
:?ermUmoif  effective  lawyer  participation,  and  should  result  in  a  more  efiec- 
tive  conference.  _ 

Alabama   State  Bar, 
Dothan,  Ala.,  F.ebruari/  17,  1975. 

U  S   Senator,  Chairman,  Siihcommittee  on  Improvements 

in  Judicial  Machinery,  Washington,  B.C.  „.  ,     ^ 

Dear  Senator  Burdick  :  As  President  of  the  Alabama  State  Bar  I  am 
nlSed  to  forward  To  you  an  ofiicial  Statement  of  Position  of  the  Alabama 
State  Bar  as  adopted  bv  its  Board  of  Commissioners  relating  to  a  division  of 
the  United  States  Court  of  Appeals  for  the  Fifth  Judicial  Circuit 

Th^  Alabama  Itate  Bar  appreciates  this  opportunity  to  convey  o  you  and 
the  Subcommmee  on  Improvements  in  Judicial  Machinery  its  oflicial  position 
and  the  nXd  suggestions  therein.  We  urge  your  favorable  consideration  of 
our  suggestions  in  this  matter. 

Sincerely  ^^^^  y   j^^^^  jjj^  President. 


Enclosure. 
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Position  Statement  of  the  Board  of  Commissioners  of  the 

Alabama  State  Bab 

in  re  the  division  of  the  fifth  circuit  of  the  united  states 

1.  The  Board  of  Commissioners  of  tlie  Alabama  State  Bar  Association  are 
committed  to  the  proposition  tliat  a  division  of  the  Fifth  Circuit  is  necessary. 
The  delegates  of  the  Alabama  State  Bar  to  the  Fifth  Circuit  Judicial  Con- 
ference unanimously   concur  in   that  position. 

2.  We  do  hereby  endorse  proposed  legislation  S.  2990.  with  amendments  in 
the  nature  of  a  clean  bill,  and  respectfully  urge  early  and  favorable  considera- 
tion of  this  bill. 

3.  The  following  amendments  are  respectfully  requested : 

a.  Amend  the  proposed  bill  to  provide  for  a  Judicial  Conference  for  each 
Division  of  the  Fifth  Circuit  and  make  it  discretionary  by  agreement  of  the 
Judicial  Councils  of  the  two  Divisions  to  hold  a  joint  Judicial  Conference. 

b.  Amend  the  bill  to  eliminate  the  provision  respecting  a  joint  committee 
on  rules  in  the  Fifth  Circuit. 

c.  The  bill  should  be  amended  to  make  it  clear  that  the  two  Divisions  of 
the  Fifth  Circuit  will  have  the  full  right  to  make  cross-assignments  of 
judges,  senior  and  active,  without  the  necessity  of  approval  by  the  Chief  Justice 
of  the  United  States.  Such  amendment  should  apply  to  both  Circuit  and 
District  Judges. 

d.  Montgomery,  Alabama,  should  be  designated  as  a  place  for  holding  court 
in  the  Eastern  Division. 


Mississippi  State  Bar, 
Ttipelo,  Miss.,  March  J/,  1975. 
Hon.  Quentin  N.  Burdick, 

Committee  on  the  Judieiary.  Suhcommittee  on  Improvements  in  Judiciarif 
Machinery,  U.S.  Senate,  Washington,  D.C. 
Dear  Senator  Bubdick  :  This  will  acknowledge  and  thank  you  for  the  ma- 
terials you  have  supplied  me  relating  to  the  proposed  reorganization  of  the 
Fifth  Judicial  Circuit.  I  appreciate  also  this  opportunity  to  submit  comments 
on  the  legislation  from  the  Mississippi  State  Bar. 

The  position  of  the  Mississippi  State  Bar  has  not  changed  since  my  ap- 
pearance before  the  Subcommittee  when  I  gave  testimony  relating  to  this 
legislation  during  September  of  1974.  At  that  time  I  advised  the  Subcommittee 
that  our  Bar  strongly  favored  a  division  of  the  Fifth  Circuit  and  an  align- 
ment of  Mississippi  with  the  States  of  Alabama,  Georgia  and  Florida  as  a 
separate  Circuit. 

Our  Bar  continues  to  support  and  endorse  the  proposed  legislation  to  divide 
the  Fifth  Circuit  and  we  are  appreciative  of  the  efforts  of  you  and  the  other 
members  of  your  Subcom.mittee  and  staff. 
With  kind  regards,  I  am 
Very  truly  yours, 

James  Hugh  Rat,  President. 

Louisiana  State  Bab  Association, 

Neio  Orleans,  La.,  March  10,  1915. 
Re  Realignment  of  the  Fifth  Circuit. 
Hon.  John  j\Iinor  Wisdom, 
Fifth  Circuit  Court  of  Appeals 
Nero  Orleans,  La. 

Dear  Judge  Wisdom:  Mr.  M.  Truman  Woodward.  Jr.,  advised  me  that  you 
plan  to  go  to  Washington  to  testify  before  the  Committee.  Mr.  Woodward 
suggested  I  forward  a  copy  of  ther  resoluticm  adopted  by  our  Board  of  Gov- 
ernors and  respectfully  ask  that  you  be  kind  enough  to  reurge  our  position 
and  file  same  with  testimony. 

With   continued   kindest  regards,   I  am 
Respectfully  yours, 

Kent  Breard,  President. 
Enclosure. 
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RESOLUTI  ON 

WHEREAS,  the  Coninission  on  Revision  of  the  Federal  Court 
Appellate  System  has  in  its  Preliminary  Report  of  November  1973 
invited  comments  and  suggestions  from  all  concerned  with  respect 
to  said  repoit,  anu 

WHEREAS,  the  Board  of  Governors  of  the  Louisiana  State 
Bar  Association  is  deeply  concerned  with  the  proposal  contained 
in  such  Preliminary  Report  that  the  Fifth  Circuit  be  divided  into 
two  circuits, 

NOIV,  TKEREFGP^,  BE  IT  RESOLVED  by  the  Board  of  Governors 
of  the  Louisiana  State  Bar  Association  that  it  strongly  urges  that 
said  Commission  revise  such  reccrjnendations  so  that  it  finally  re- 
port that  the  geographical  limits  of  the  Fifth  Circuit  remain  as 
presently  constituted. 

BE  IT  FURTHER  RESOL\"ED  that  in  the  event  that  the  Commission 
does  not  adopt  the  view  of  this  Board,  above  expressed,  its  purposed 
revision  be  altered  to  include  the  States  of  Texas,  Louisiana, 
Mississippi  and  Alabama  in  one  circuit  and  the  States  of  Georgia 
and  Florida  and  the  Canal  Zone  in  another. 

BE  IT  FURTHER  RESOL\'ED  that  a  copy  of  the  resolution  be  duly 
forwarded  to  the  Commission  on  Revision  of  the'Federal  Court  Appellate 
System. 

CERTI  FI  GATE 


I  certify  that  the  above  and  foregoing  resolution  was  adopted 
hv   the  Board  of  Governors  of  the  Louisiana  State  Bar  Association  at  its 
regular  meeting  held  on  Saturday,  December  1,  1973. 


^-/>r 


SIGMED 


Thomas  0.  Collins,  Jr. ^y 
Executive  Counsel  and    ^ 
Assistant  Secretary 
Louisiana  State  Bar  Association 
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State  Bar  of  Texas, 
Austin,  Tex.,  March  IJf,  1975. 

Hon.     QUENTIX     W.    BURDICK, 

Chairman,  and  to  the  members  of  the  Suhcommittee  on  Improvements  in 
Judicial  Machinery,  hcing  a  subcommittee  of  the  U.S.  Senate  Committee 
on  the  Judiciary,   Washington,  D.G. 

Gentlemen  :  The  State  Bar  of  Texas  would  like  to  express  its  views  about 
S.  729,  insofar  as  it  would  reorganize  the  Fifth  Circuit  by  dividing  it  into 
two  divisions. 

The  State  Bar  of  Texas  previously  expressed  its  support  to  the  Commission 
on  Revision  of  the  Federal  Court  Appellate  System  for  one  of  the  Commis- 
sion's alternatives,  which  would  have  created  two  circuits  from  the  Fifth 
Circuit.  Under  that  proposal,  Texas  would  have  been  in  a  new  Eleventh  Cir- 
cuit with  Louisiana,  Mississippi  and  the  Canal  Zone.  The  new  Fifth  Circuit 
would  have  consisted  of  Alabama,  Georgia  and  Florida.  The  policy  reasons  for 
supporting  that  plan  were  stated  in  a  letter  from  then  President  of  the  State 
Bar  of  Texas,  Leroy  Jeffers,  as  follows:  (1)  The  two  emerging  circuits  would 
have  been  fairly  equal  in  caseload,  based  on  1973  filings,  and  would  likely 
continue  to  be  so,  according  to  the  most  reasonable  projections.  (2)  The  two 
emerging  circuits  would  have  been  cohesive  geographically ;  would  have  con- 
sisted of  contiguous  states  and  transportation  facilities  between  the  states 
were  good.  (3)  No  other  existing  circuit  would  have  been  disturbed  and 
continuity  would  have  been  maintained  by  preserving  the  present  alignments. 
(4)  Variations  in  economies  and  viewpoints  would  have  been  maintained. 

After  considering  S.  729,  the  State  Bar  of  Texas  now  states  its  position  on 
this  bill.  While  this  State  Bar's  reasons  for  its  support  for  the  Commission's 
proposal  can  be  restated  in  support  of  S.  729,  though  not  to  the  same  degree, 
this  Bar  feels  there  are  additional  considerations  respecting  S.  729.  These 
considerations  are  as  follows: 

(1)  By  dividing  the  circuits  into  divisions  rather  than  creating  new  circuits 
and  providing  for  the  adminstration  of  such  divisions,  the  bill  creates  a  statu- 
tory basis  for  flexibility  in  accommodating  any  increase  in  caseload  in  the 
foreseeable  future.  It  allows  for  an  increase  in  manpower  without  .sacrificing 
the  efficiency  and  collegiality  needed  to  foster  consistent  rendition  of  opinions 
within  the  appellate  divisions.  As  the  number  of  judges  within  a  circuit  or 
division  becomes  un wieldly,  new  divisions  can  be  created  without  a  minor 
upheaval  of  our  Federal  judicial  appellate  system. 

(2)  The  bill  will  promote  administrative  efficiency  by  providing  each  di- 
vision with  its  own  chief  judge,  circuit  executive,  judicial  council  and  control 
over  designation  and  assignment  of  both  circuit  and  district  judges.  Further 
administrative  efficiency  is  provided  by  allowing  the  senior  chief  judge  of  a 
divided  circuit  to  assign  district  judges  across  division  lines. 

(3)  The  bill  would  maintain  consistency  in  the  interpretation  of  laws 
within  a  single  state's  jurisdiction,  through  its  conflict-resolving  mechanism  in 
using  joint  en  banc  panels.  While  this  mechanism  would  only  be  applicable  to 
California  as  the  bill  reads  now,  it  accommodates  other  states  which  may 
be  under  the  jurisdiction  of  two  or  more  circuit  divisions  in  the  future. 
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However,  the  State  Bar  of  Texas  feels  very  strongly  that  the  value  of  this 
conflict-resolving  mechanism  is  greatly  diminished  without  some  guarantee 
that  there  will  be  adequate  opportunity  for  oral  argument  before  such  a  joint 
en  banc  panel.  Oral  advocacy  is  a  traditional,  vital  and  important  element 
in  the  adversary  process.  The  steady  erosion  of  advocacy  in  general,  and  oral 
argument  in  particular,  by  Fifth  Circuit  rules  and  procedures  is  a  trend  toward 
the  weakening  of  the  whole  adversary  system.  The  State  Bar  of  Texas 
strongly  expresses  its  feeling  that  the  conflict-resolving  mechanism  is  such  a 
crucial  arena  in  the  adversary  system  that  the  panel  could  not  fully  serve  its 
function  without  the  opportunity  of  hearing  oral  argument. 

Additionally,   we  observe   that  unless  oral  argument  is  assured  before  the 
joint  en  banc  panel  that  at  least  one  third  of  this  panel  will  receive  any  case 
without  having  heard  any  oral  argument  on  that  particular  case. 
Respectfully  submitted, 

Lloyd  Lochridge,  President. 

Stbasbubgeb,  Price,  Kelton,  Martin  &  Unis, 

Attorneys  and  Counselors, 
Dallas,  Tex.,  December  9,  1974- 
Hon.  Quentin  N.  Burdick, 
Siilcommittee  on  Improvements  in 
Judicial  Machinery,  Washington,  D.C. 

Dear  Senator  Burdick  :  Thank  you  for  the  Committee  Print  of  S.  2990  and 
the  proposed  Committee  Report. 

It  is  gratifying  to  see  that  additional  circuit  judges  are  contemplated.  I  have 
always  felt  that  this  was  one  of  the  prime  needs  and  alluded  to  it  before 
both  the  Commission  on  Revision  of  the  Federal  Court  Appellate  System  and 
your  subcommittee. 

S.  2990  puts  forth  a  workable  plan  to  continue  the  judicial  process  rather 
than  making  it  more  than  administrative  process. 

You  and  your  subcommittee  are  to  be  commended. 
Respectfully  yours, 

John  H.  Hall. 
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Senator  Burdick.  With  that,  we  will  be  in  recess  until  tomorrow  at 
10  a.m. 

[Whereupon,  at  12 :45  p.m.,  the  subcommittee  recessed  to  reconvene 
at  10  a.m.  the  next  day.] 


CIRCUIT  REALIGNMENT 


WEDNESDAY  MARCH   19,   1975 

U.S.  Senate, 
Subcommittee  on  lMrR0\T3MENT  in  Judicial  Machinery 

OF  the  Committee  on  the  Judiciary, 

Washington^  D.C. 

The  subcommittee  mot,  pnrsiifint  to  recess,  at  10 :05  a.m.,  in  Eoom 
6202,  Dirksen  Senate  Office  Building,  Senator  Quentin  N.  Burdick 
[chairman  of  the  sulx-ommittee]  presiding. 

Present:  Senator  Burdick  (presiding). 

Also  present:  William  P.  Westphal,  chief  counsel;  William  J. 
Weller,  deputy  counsel,  and  Kathryn  Coulter,  chief  clerk. 

Senator  Burdick.  Today's  hearing  on  S.  729  is  the  first  of  2  days 
of  hearings  devoted  to  hearing  the  views  of  witnesses  from  tlie  ninth 
judicial  circuit  concerning  the  provisions  of  this  bill,  which  would 
divide  the  ninth  circuit  into  a  northern  and  a  southern  division.  We 
will  also  consider  printed  amendment  132,  which  was  introduced  on 
March  17,  and  printed  copies  are  not  yet  available. 

When  the  subcommittee  opened  its  hearings  yesterday,  I  reviewed 
briefly  some  recent  past  history  and  referred  to  the  fact  that  since 
the  subcommittee  first  started  studying  the  problem  of  the  ninth  cir- 
cuit during  the  92d  Congress,  the  caseload  in  the  ninth  circuit  has 
jumped  from  1,936  cases  to  its  present  level  of  2,697  cases.  But  more 
significant  than  this  sharp  increase  in  filings  in  the  ninth  circuit,  and 
more  significant  than  the  fact  that  the  ninth  circuit  court  of  appeals 
has  employed  the  services  of  60  or  more  visiting  judges  in  order  to  cope 
with  this  workload,  is  the  result  of  this  great  effort  expended  by  all 
these  judges. 

The  result  to  which  T  refer-  is  the  fact  that  despite  the  best  efforts 
of  those  judges,  the  volume  of  litigation  in  the  ninth  cii'cuit  has  pro- 
duced unparalleled  congestion  and  delay  in  the  appellate  process  in 
that  circuit. 

"V\nien  this  subcommittee  last  held  hearings  on  this  problem  in 
October  of  1974,  an  exhibit  prepared  by  the  committee  staff  with  the 
assistance  of  the  Administrative  Office  of  the  U.S.  Courts  disclosed 
that  the  average  time  from  notice  of  appeal  to  release  of  the  opinion 
in  the  civil  cases  in  which  the  T"^nited  States  was  a  party  and  where 
the  case  was  decided  by  a  full-blown  signed  opinion  was  715  days. 
While  that  exhibit  was  prepared  on  the  basis  of  1973  data,  we  now 
have  the  benefit  of  data  from  fiscal  year  1974  and  as  will  be  seen  from 
the  revised  version  of  exhibit  E-9  (see  page  61,  supra.),  cases  in  the 
same  category  now  require  747  days  on  the  average  from  filing  of  the 
notice  of  appeal  to  release  of  the  final  opinion.  The  exhibit  also  shows 
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that  private  civil  cases  terminated  by  a  si^ied  opinion  required  an 
average  of  739  days.  Even  criminal  cases  which  are  entitled  to  expedi- 
tion required  almost  11  months  on  the  average  where  the  case  was  de- 
cided by  a  signed  opinion. 

When  the  subcommittee  last  met  on  this  proposal,  it  was  consider- 
ing the  provisions  of  S.  2990  of  the  93d  Congress,  which  was  a  bill 
based  upon  the  recommendation  of  the  Commission  on  Revision  of 
the  Federal  Court  Appellate  System  that  the  ninth  circuit  be  divided 
into  two  separate  circuits,  a  new  twelfth  and  a  new,  but  smaller,  ninth 
circuit.  The  proposal  at  that  time  provided  that  any  conflict  of  deci- 
sion between  the  new  ninth  circuit  and  the  new  twelfth  circuit,  each  of 
which  would  have  jurisdiction  over  appeals  from  two  of  the  judicial 
districts  in  the  State  of  California,  would  have  to  be  resolved  by  the 
Supreme  Court  of  the  United  States.  At  the  hearings  last  October, 
representatives  of  the  State  Bar  of  California  were  most  insistent 
that  the  proposal  for  conflict  resolution  by  the  Supreme  Court  of  the 
XTnited  States  would  be  inadequate  to  meet  the  need  of  California 
litigants.  They  expressed  the  desire  to  have,  within  the  ninth  circuit, 
a  conflict  resolving  mechanism  which  would  have  the  power  to  issue 
decisions  which  would  have  a  binding  precedent  on  all  four  of  the 
judicial  districts  in  California  and  upon  the  two  divisions  of  the 
ninth  circuit.  After  those  hearings,  the  subcommittee's  so-called  clean 
b)ill  was  distributed  which  contained  a  provision  for  the  convening 
of  a  joint  en  banc  panel  composed  of  judges  from  both  of  the  divi- 
sions of  the  ninth  circuit,  which  joint  en  banc  panel  would  have 
authority  to  resolve  conflicts  which  may  develop  for  California  liti- 
gants. Also  the  clean  bill  version  contained  a  provision  for  a  joint 
rules  committee  which  would  reduce  the  possibility  of  diverse  pro- 
cedural rules  followed  by  the  northern  and  southern  divisions. 

Thus,  the  proposal  set  forth  in  S.  729  is  one  which  represents  not 
only  3  years  of  work  by  this  subcommittee  but  almost  two  years  of 
study  by  the  Commission  of  Revision  of  the  Federal  Court  Appellate 
System.  It  also  includes  the  joint  en  banc  procedure  and  the  joint 
rules  committee  provisions  which  were  specifically  designed  to  meet 
the  objections  made  by  the  State  Bar  of  California.  In  the  next  2  days 
we  will  hear  further  testimony  from  and  have  the  opportunity  for 
further  dialogue  with  judges  and  lawyers  from  the  ninth  circuit. 

We  have  received  a  statement  from.  Senator  Howard  Cannon  of 
Kevada,  which  we  will  make  a  part  of  the  record  at  this  time. 

[The  material  referred  to  follows:] 

Prepared  Statement  of  Senator  Howard  W.  Cannon 

Mr.  Chairman,  thank  you  for  this  opportunity  to  present  my  views  regarding 
S.  729.  a  bill  proposing  to  reorganize  the  Fifth  and  Ninth  Judicial  Circuits. 
Since  Nevada  is  now  a  member  of  the  Ninth  Circuit,  and  would  remain  so 
under  Senator  Burdick's  proposal,  I  will  confine  my  remarks  to  the  Ninth 
Circuit. 

S.  729  proposes  to  split  the  Ninth  Circuit  into  two  com.ponent  sections ;  the 
Southern  District  which  would  operate  primarily  out  of  Los  Angeles,  and  the 
Northern  District  which  would  be  headquartered  in  San  Francisco.  While  few 
will  argue  that  reorganization  of  the  Circuit  is  not  long  overdue,  there  does 
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seem  to  be  much  question  regarding  the  location  of  the  proper  dividing  line; 
whether  Nevada  should  be  included  in  the  Southern  or  the  Northern  District,, 
or  for  that  matter;  whether  it  should  be  split  as  is  being  proposed  for 
California. 

First,  let  me  state  that  there  will  likely  be  short-term  problems  no  matter 
what  decision  is  made.  However,  I  can  foresee  an  even  greater  number  of  prob- 
lems arising  is  Nevada  is  split  such  that  half  is  in  the  Northern  District  and 
half  is  in  the  Soutliern.  Administrative  problems  would  no  doubt  arise.  More 
cases  would  be  dismissed  due  to  errors  in  venue,  breeding  increased  cost  in 
terms  of  both  time  and  money.  Everything  possible  should  be  done  to  maintain 
the  sanctity  of  each  state  as  an  entity.  Based  on  this,  the  Committee  can 
readily  gather  that  I  would  be  hard  pressed  to  find  justification  for  splittings 
Nevada  internally  between  the  Northern  and  Southern  Divisions  of  the  Ninth 
Circuit. 

If  my  interpretation  of  S.  729  is  correct,  it  appears  to  be  more  advantageous 
to  the  people  of  Nevada  to  associate  entirely  with  the  Southern  Division.  This 
would  tie  us  in  with  Arizona  and  Southern  and  Central  California.  The  1975 
Annual  Report  of  the  Administrative  Office  of  the  United  States  Court  shows 
that  our  of  13,195  "civil"  cases  pending  on  June  30,  1974  in  Ninth  Circuit 
District  Courts ;  5,357  were  in  the  jurisdictions  proposed  for  the  Southern 
District.  The  figures  are  somewhat  reversed  however  when  pending  "criminal" 
cases  are  tallied.  In  that  case  the  breakdown  is  5,6G1  Circuit-wide,  3.898  of 
which  can  be  attributed  to  the  proposed  constituents  of  the  Southern  District. 
Overall,  a  more  even  split  could  not  be  asked  for  at  the  District  Court  level. 

While  each  and  every  District  Court  case  has  potential  for  appeal,  a  sta- 
tistical analysis  shows  that  proportionately  only  a  very  few  cases  are  ever 
appealed  to  the  Courts  of  Appeals.  In  the  Ninth  Circuit  2,697  cases  were 
appealed  in  Fiscal  Year  1974.  Ninety-five  of  these  appeals  originated  in 
Nevada.  One  thousand,  one  hundred  and  sixty-four  originated  in  the  proposed 
Southern  District.  This  is  43%  of  the  Ninth  Circuit  cases  actually  appealed. 

Weighty  consideration  must  also  he  given  to  other  factors,  such  as  that 
Nevada's  population  increase  is  percentagewise  the  second  highest  in  the 
country  behind  only  Florida.  No  doubt  Arizona  is  not  far  behind.  Evidence 
of  the  growth  factor  is  found  in  many  forms.  The  number  of  bankruptcy 
filings  is,  for  example,  up  33%  nationwide  this  year.  In  Nevada  it  is  up 
66%.  The  number  of  appeals  to  Courts  of  Appeals  in  Nevada  has  steadily  risen 
since  1971.  Between  Fiscal  Year  1973  and  Fiscal  Year  1974  however,  they  rose 
by  61%.  There  is  little  hope  for  a  drop-off  when  one  accounts  for  the  general 
population  shift  from  East  to  West  and.  in  particular,  to  my  home  state. 

A  letter  from  my  State  Bar  indicates  that  Nevadans  are  fairly  evenly 
divided  on  whether  they  wish  to  be  included  in  the  Southern  or  the  Northern 
District,  but  are  in  full  accord  that  the  Circuit  must  be  reorganized.  Those 
in  the  Northern  part  of  Nevada,  the  main  population  center  being  in  the  Reno 
area,  favor  affiliation  with  the  Northern  District  due  to  Reno's  proximity  to 
San  Francisco.  Those  in  the  Southern  part  of  the  state  have  similar  feelings 
regarding  Los  Angeles.  Convenience,  cost,  and  the  travel  time  are  no  doubt 
the  prime  considerations ;  however,  they  fail  to  account  for  the  most  important 
factor — service ! 

It  is  my  understanding  that  S.  729  would  create  five  new  judgeships  for  the 
Southern  District  and  two  for  the  Northern  District.  This  means  that  by 
associating  with  the  Southern  District.  Nevada  would  be  served  by  a  total  of 
eleven  appellate  judges,  whereas,  by  associating  with  the  Northern  District  the 
number  would  be  nine. 

A  desire  for  the  best  appellate  judicial  service  possible  woiild  thus  seem  to 
mandate  that  Nevada  be  included  in  the  tri-state  Southern  District  as  opposed 
to  the  multi-stote  Northern  District. 

For  the  record  please  note  that  Nevada's  main  population  center  is  Clark 
County  which  is  approximately  280  miles  from  Los  Angeles :  a  .5iA  hour  drive 
at  55  m.p.h..  or  an  hour's  flight.  It  would  be  highly  impractical  for  a  Reno 
attorney  and  his  client  to  drive  the  distance  since  another  400  miles  would 
be  tacked  on,  however  the  flight  time  would  still  be  little  more  than  an  hour. 
Of  course,  the  same  considerations  work  in  reverse.  Clark  County  contains 
approximately  3/5  of  the  state's  population  and  is  the  source  of  the  greatest 
number  of  Ninth  Circuit  Nevada  cases. 
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Mr.  Chairman,  I  hope  that  this  information  assists  you  in  achieving  a  fnne- 
tionable  reorganization  for  the  Ninth  Circuit.  I  have  attempted  to  present 
objective  considerations  in  an  effort  to  point  out  the  unique  situation  of  my 
home  state,  a  state  of  divergent  views,  sparse  population,  and  massive  physical 
size.  Thanlc  you  for  this  opportunity  to  address  the  Committee. 

Senator  Btjrdtck.  Our  first  witness  today  will  be  Thomas  G.  Nel- 
son, president  of  the  Idaho  Bar,  Twin  Falls,  Idaho. 

^>h\  Nelson,  a  number  of  years  ago  I  had  the  privilege  of  being 
in  Twin  Falls.  It  is  a  delightful  city. 

STATEMENT  OF  THOMAS  G.  NELSON,  PRESIDENT  OF  THE  IDAHO 

BAR  ASSOCIATION 

Mr.  Nelson".  It  is  not  a  place  you  get  to  by  accident,  Senator. 

I  am  Thomas  G.  Nelson,  president  of  the  Idaho  State  Bar. 

I  have  given  the  staff  a  written  statement  which  I  will  ask  be 
included  in  the  record. 

Senator  Buedick.  It  will  be  included  in  the  record,  without  ob- 
jection. 

[The  material  referred  to  follows:] 

Prepared   Statement  of  Thomas  G.  Nelson 

Mr.  Chairman,  members  of  the  Committee.  My  name  is  Thomas  G.  Nelson. 
I  am  a  lawyer  in  Twin  Falls,  Idaho,  and  am  President  of  the  Idaho  State  Bar. 
The  Idaho  State  Bar  is  an  integrated  bar,  so  all  lawyers  practicing  in  Idaho 
are  members.  The  bar  is  administered  by  a  four-man  Board  of  Commissioners 
elected  by  the  members. 

The  Board  of  Commissioners  supports  the  plan  of  reorganization  of  the 
Ninth  Circuit  Court  of  Appeals,  as  set  out  in  S.  729.  We  understand  that  the 
bill  also  involves  reorganization  of  the  Fifth  Circuit,  but  since  Idaho  is  in 
the  Ninth  Circuit,  I  will  limit  my  comments  to  that  circuit.  Before  writing 
this  statement,  I  contacted  the  presidents  of  each  of  the  local  bar  associations 
and   found  them   to  be  in   support   of  the  views  I   express  herein. 

There  .seems  to  be  little  question  about  the  necessity  of  taking  some  action 
to  provide  relief  to  the  Ninth  Circuit  from  the  large  and  increasing  caseload 
in  that  circuit.  The  question  revolves  around  the  form  the  relief  should  take. 
Certainly  more  .iudif^ial  manpower  is  required,  and  some  administrative 
changes  also  seem  indicated. 

The  two  division  concept  embodied  in  S.  729  appears  to  offer  the  be.st 
solution  for  providing  the  extra  iudges.  and  also  retaining  the  elements  of 
strength  in  the  Ninth  Circuit  which  has  been  of  great  benefit  to  the  states 
involved.  As  I  understand  it.  the  judges  of  the  Ninth  Circuit  are  in  favor  of 
this  nroposal,  with  only  a  few  excentions.  Since  this  is  a  question  of  admin- 
istration. I  accept  their  view  that  this  is  the  best  administrative  solution. 

The  other  alternative  which  has  been  suggested,  that  of  leaving  northern 
California  in  the  Ninth  Circuit  and  splitting  the  northwest  states  off  into  a 
new  Twelfth  Circuit  appears  to  be  a  poor  choice.  From  the  standpoint  of  the 
basic  nroblem.  the  remaining  Ninth  Circuit  would  continue  to  he  nnwieldv, 
since  ^S%  of  the  load  of  the  nresent  Ninth  Circuit  would  remain  there.  The 
problpms  of  a  in-judge  circuit  outlined  by  the  Chairman  in  his  statement 
introducing  R.  729  would  still  be  present,  so  the  basic  problem  is  not  ad- 
drp^jsed  hv  the  Twelfth  Circuit  nroposal. 

From  the  stnndnoint  of  thp  State  of  Idaho,  the  Twelff-h  Clr-^uit  nrnnosai 
is  unpalatable.  Trifihn's  basic  law  has  been  oriented  toward  California  sinf^e 
the  time  of  Idaho's  territorial  days.  To  snlit  the  federal  courts  in  Idaho  off 
from  California  law  in  Ninth  Circait  decisions  would  not  be  consistent  with 
Idaho's   history   nor  he  in   its   best  intpre<5ts. 

An'-^^her.  and  perhaps  more  co.nnelling  argument,  is  that  the  proposed 
Twelfth  Circuit  would  probably  cnly  require  the  services  of  three  circuit 
judges.    A   three-judge  panel    simpl/   does   not   offer    the   opportunity    for   the 
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interplay  of  personalities  and  ideas  as  does  a  larger  number.  The  new  Twelfth 
■Circuit  would  not  provide  the  number  or  quality  of  decisions  as  would  the 
Ninth  Circuit,  and  it  would  probably  be  many  years  before  the  caseload 
increased  to  the  point  of  requiring  more  judges.  The  question  of  whether  the 
Twelfth  Circuit  is  an  acceptable  alternative  for  this  reason  should  be  of 
concern  to  the  lawyers  of  all  the  states  proposed  for  inclusion  in  that  circuit. 
The  Board  of  Commissioners  of  the  Idaho  State  Bar  rejects  the  Twelfth 
Circuit  as  an  alternative  to  the  concept  embodied  in  S.  729. 

The  federal  judges  in  the  Ninth  Circuit  offer  a  pool  of  trained  judicial 
oflScers  who  can  be  assigned  any  place  within  the  circuit  where  their  services 
are  needed,  including  the  Circuit  Court  itself.  This  flexibility  and  ability  to 
respond  to  changing  needs  is  an  asset  to  the  Ninth  Circuit.  The  splitting  oflF 
■of  the  northwest  states  would  reduce  the  number  of  district  judges  available, 
since  inter-district  use  of  federal  judges  is  not  automatic,  as  I  understand  it, 
and  thus  reduces  the  ability  of  the  Ninth  Circuit  to  respond  to  the  changing 
needs  of  the  federal  courts  in  the  circuit. 

S.  729  will  probably  not  satisfy  everyone,  but  it  appears  to  offer  the  best 
solution  with  the  least  violence  to  the  traditions  and  quality  of  the  Ninth 
Circuit.  The  two  division  concept  offers  an  opportunity  for  all  circuit  judges 
to  participate  fully  in  the  work  of  the  circuit,  while  the  inter-Division  en  iano 
proposal  avoids  the  unacceptable  situation  of  having  two  rules  of  decision  in 
•California. 

This  bill  is  a  good  and  workable  solution  to  the  problem,  and  we  support  it. 
Our  position  has  been  communicated  to  Senator  Church  and  Senator  McClure, 
with  the  request  that  they  support  it. 

Thank  you  for  giving  me  this  opportunity  to  appear  before  the  Subcommittee. 

Mr.  Nelson.  Rather  than  read  it.  T  might  simply  summarize  it. 

Idaho  is  not  one  of  the  major  problems  of  the  ninth  cireTiit  in 
terms  of  caseload,  but  we  are  vitally  concerned  with  whe^^e  Idaho 
would  fit  and  vitally  concerned  with  what  happens  in  the  ninth 
circuit. 

It  is  our  feeling  that  the  interests  of  Idaho  are  best  served  by 
the  ninth  circuit  remaining  essentially  as  it  is  with  the  two  divisions. 
Idaho  has  copied  its  law  from  California  since  Idaho  was  a  territory. 
As  a  matter  of  fact,  our  criminal  code  has  been  known  for  vears 
as  the  "scissors  code"  because  we  cut  up  the  California  code  in 
order  to  draft  it  back  in  1864. 

I  do  not  know  that  that  is  a  particularly  heavy  argument  as  to 
what  happens  to  Idaho,  since  I  think  we  contribute  about  1  percent 
of  the  load  of  the  ninth  circuit. 

I  have  been  concerned  somewhat  about  tlie  proposals  for  a 
twelfth  circuit.  I  do  not  think  that  that  particular  proposal  is  in 
the  best  interests  of  any  of  the  States  in  the  present  ninth  circuit. 
In  my  judgement,  the  ninth  circuit  which  has  created  for  itself  a 
reputation  of  good  opinions  and  their  opinions  are  of  considerable 
weight.  I  think  the  twelfth  circuit  would  be  years  in  reachins;  that 
particular  pinnacle,  and  you  would  certainly  restrict  the  ninth  cir- 
cuit from  access  to  the  pool  of  judicial  manpower. 

I  think  one  of  the  great  stren2:ths  is  the  larc:e  number  of  ludges 
available  for  needed  assignments  as  the  case  loads  change  in  the 
Federal  district. 

Mv  statement  is  in  the  record.  I  would  not  go  on  any  further. 

If  tlip  chairman  or  the  staff  have  any  questions  about  the  position 
of  the  Idaho  State  Bar  I  would  be  happy  to  respond  to  them. 

Senator  Burdick.  Thank  you  very  much  for  your  contribution 
this  morning. 


86 

I  have  just  two  questions. 

I  want  to  thank  you,  Mr.  Nelson,  not  only  for  taking  the  time 
and  trouble  to  appear  before  the  committee,  but  I  want  to  both 
thank  and  congratulate  you  on  the  clarity  of  your  analysis  of  the 
issues  which  the  subcommittee  must  decide. 

In  your  statement  you  indicated  that  not  only  the  board  of  com- 
missioners of  the  Idaho  State  Bar,  but  also  each  of  the  local  bar  asso- 
ciations support  the  proposals  set  forth  in  S.  729.  Did  these  local  bar 
presidents  authorize  you  to  state  that  fact  to  the  subcommittee  ? 

Mr.  Nelson.  Yes;  I  did  ask  them  if  they  had  any  objections  to 
my  stating  that,  and  I  heard  from  all  but  I  think  one  at  the  time 
I  left  Washington,  and  there  was  no  objection. 

Senator  Btjrdick.  Thank  you. 

We  have  also  received  a  letter  from  Mr.  Douglas  Drysdale,  pres- 
ident of  the  Montana  Bar  Association,  indicating  that  the  IMontana 
bar  generally  supports  the  proposal  to  divide  the  ninth  circuit  and, 
in  the  event  of  such  division,  the  State  of  Montana  desires  to  be 
aligned  with  that  portion  of  the  circuit  which  would  be  head- 
quartered at  San  Francisco  and  also  sitting  in  Portland  and  Seattle. 
Have  you  had  occasion  to  discuss  this  proposed  legislation  with 
either  Mr.  Drysdale  or  other  members  of  the  Montant  bar? 

Mr.  Nelson.  Yes;  we  did  discuss  it  generally  with  Mr.  Drysdale 
and  other  delegates  from  Montana.  As  I  remember  their  position, 
even  though  they  are  not  a  community  property  State,  their  feel- 
ings are  much  the  same  as  Idaho's,  that  they  feel  their  best  inter- 
ests are  with  the  ninth  circuit  with  the  division  concept. 

Senator  Buedick.  I  believe  the  staff  has  a  question. 

Mr.  Westphal.  Mr.  Nelson,  as  you  attempted  to  summarize  your 
prepared  statement,  you  said  that  the  interests  of  Idaho  would  be 
best  served  by  having  the  ninth  circuit  remain  as  it  is  with  two 
divisions.  Now,  could  you  clarify  it? 

Mr.  Nelson.  What  I  meant  to  say,  and  I  probably  said  it  very 
badly,  was  we  would  prefer  to  see  the  ninth  circuit  remain  in  the 
same  geographic  area  so  that  we  would  remain  a  part  of  the  ninth 
circuit  as  presently  constituted,  so  that  even  though  there  would 
be  two  divisions  we  would  have  the  benefit  of  what  is  frankly  the 
California  bias  or  leaning  of  many  of  the  ninth  circuit  decisions. 

Mr.  Westphal.  And  as  you  understand  the  provisions  of  this 
bill.  S.  729,  it  would  reorganize  the  ninth  circuit  into  a  northern  and 
southern  division  rather  than  splitting  it  into  a  separate  twelfth 
circuit  and  a  separate  new  and  reduced  circuit? 

Mr.  Nelson.  That  is  my  understanding. 

Mr.  Westphal.  And  in  that  alignment  Idaho  would  be  part  of  the 
proposed  northern  division  and  would  therefore  retain  those  ties 
to  California  which  you  have  indicated  were  important  to  Idaho 
lawyei-s  because  of  the  fact  that  part  of  your  civil  code  has  been 
borrowed  from  the  State  of  California ;  is  that  correct  ? 

Mr.  Nelson.  That  is  correct. 

Mr.  Westphal.  You  indicated  that  one  of  the  factors  that  entered 
into  the  decision  of  your  board  of  commissioners  to  support  this 
bill  was  the  fact  that  within  the  ninth  circuit  states,  all  nine  in 
number,   there   is   available   what   Judge   Chambers   always   refers 
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to  as  the  blood  bank,  and  do  you  understand  that  under  the  pro- 
visions of  S.  729,  notwithstanding  that  the  circuit  is  reorganized 
ntoKvo  divisions,  that  the  senior  chief  Judge  -'^uld  still  re  am 
the  po^Yer  to  assign  judges  from,  one  division  to  another,  both  at 
the  district  level  and  or  at  the  circuit  levelj  ^^  .  ,     .        .  . 

Mr  Nelson.  That  is  my  understanding.  I  think  that  is  one  of 
the  real  advantages  to  this  concept.  i        j      j: 

Mr  Westphal.  Your  statement  indicates  that  your  board  of 
commissioners,  before  arriving  at  its  position  to  support  this  oiii, 
considered  other  alternatives,  such  as— well,  you  mentioned  spiit- 
tino-  the  Northwest  States  off  into  a  new  twelfth  circuit,  which  would 
iiot"  include  any  part  of  California  but  you  would  eave  northern 
California  attached  to  southern  California  and  the  balance  of  the 
circuit.  A^liat  were  the  reasons  why  your  board  of  commissioners  did 
not  feel  that  that  proposal  was  as  acceptable  as  the  hrst  one  set 

°Mr  NeJson.  First,  of  course,  would  be  the  strength  of  courts  from 
California.  Second,  the  twelfth  circuit  would  be  very  sinall  and 
probably  would  justifv  no  more  than  three  judges  on  the  circuit 
panel.  I  do  not  think  a  three-judge  circuit  is  big  enough  to  get  the 
•entire  play  of  mobility  and  personality.  One  strong  judge  would 
run  that  circuit  very  easily,  and  selfishly,  I  think.  Idaho  might  have 
a  circuit  judge  about  every  100  years  under  that  system,  and  would 
simply  be  overpowered  by  Washington  and  Oregon  m  terms  ot 
sizef  i  think  that  would  be  true  of  Montana  and  Alaska,  likewise. 
I  think  the  real  disadvantage  in  splitting  up  the  circuit  is  in 
eliminating  the  flexibility.  You  have  eliminated  that  naany  district 
judges  and  that  many  circuit  judges  from  the  ninth  circuit. 

Mr  Westphal.  In  discussing  this  matter  with  various  Idaho  law- 
yers and  in  the  discussions  within  the  board  of  commissioners,  plus 
these  conversations  you  had  with  the  presidents  of  local  bar  asso- 
ciations within  Idaho,  did  you  glean  any  impression  from  talking 
to  those  lawyers  as  to  whether  they  are  disatisfied  with  the  type  ot 
congestion  and  delay  that  exists  in  the  ninth  circuit  today  as  de- 
scribed by  the  chairman  in  his  opening  statement? 

Mr.  Nelson.  Well,  I  think  it  is  a  unanimous  feeling  of  those 
lawyers  who  have  business  before  the  ninth  circuit  that  something 
has  to  be  done.  If  you  have  a  nonpriority  civil  case  in  the  ninth 
circuit— and  I  understand  there  are  something  like  100  different  cal- 
endar priorities  that  the  circuit  has  to  face— you  are  looking  at  a 
delay  much  greater  than  the  average  that  the  chairman  mentioned. 
You  are  looking  at  perhaps  3  years. 

Some  of  these  civil  cases,  even  though  nonpriority,  are  certainly 
of  great  significance,  not  only  to  the  litigants,  but  to  the  other 
Western  States.  . 

There  are  a  couple  of  water  questions  now  pending  m  the  ninth 
circuit  which  could  have  great  impact  on  many  of  the  states  in 
the  West.  They  have  been  sitting  there  for  18  and  24  months  re- 
spectively, and  I  am  not  being  critical  of  the  ninth  circuit,  but 
that  sort  of  delay  when  other  rights  and  other  cases  are  awaiting 
that  decision  simply  does  not  do  much  for  the  problems  that  we 
face. 
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Mr.  Westphal.  That  is  all  the  questions  I  have,  Mr.  Chairman. 
Senator  Burdick.  Thank  you  very  much. 
Mr.  Nelson.  Thank  you. 

Senator  Burdick.  Our  next  witness  is  Judge  Shirley  M.  Hufsted- 
ler,  Ninth  Circuit  Court  of  Appeals,  Los  Angeles,  Calif. 
Welcome  to  the  committee,  Judge. 

STATEMENT  OF  JUDGE  SHIRLEY  M.  HUFSTEDLER,  NINTH  CIRCUIT 
COURT  OF  APPEALS,  LOS  ANGELES,  CALIF. 

Judge  HuESTEDLER.  Good  morning,  Mr.  Chairman,  gentlemen. 
You  have  heretofore  been  furnished  copies  of  the  prepared  state- 
ment, and  I  would  like  to  submit  that  for  the  record  at  this  time. 
[The  material  referred  to  follows :] 

Prepared  Statement  of  Shirley  M.  Hufstedler.  Circuit  Judge, 
U.S.  Court  of  Appeals,  Ninth  Circuit 

Mr.  Chairman  and  Members  of  the  Subcommittee:  I  fully  support  the 
premises  of  S.  729  that  the  Ninth  Circuit  is  seriously  overburdened,  that  the 
court  presently  needs  20  active  judges  to  carry  the  load,  and  that  existing 
en  banc  mechanisms  are  inadequate  to  maintain  intracircuit  decisional 
harmony.  I  nevertheless  must  oppose  the  bill  because  the  division  will  (1) 
increase  the  appellate  litigation  in  the  circuit,  (2)  impose  unjust  and  un- 
reasonable burdens  on  the  citizens  of  California,  (3)  increase  the  burdens 
of  the  Supreme  Court,  (4)  escalate  en  banc  proceedings,  (5)  generate  serious 
problems  for  which  the  bill  provides  no  answers,  and  (6)  increase  systemic 
and  dollar  costs  without  offsetting  benefits. 

The  bill  is  built  on  the  foundation  of  two  unarticulated  assumptions,  both 
of  which  are  wrong;  (1)  The  only  state  adversely  affected  by  the  split  is 
California  which  is  cut  in  two,  and  (2)  the  problems  created  by  splitting 
California  can  be  resolved  by  the  "joint  en  banc  panel." 

The  fallaciousness  of  these  assumptions  can  be  demonstrated  by  a  concise 
illustration:  In  a  case  arising  in  Oregon,  the  Northern  Division  holds  that  a 
federal  tax  statute  as  applied  to  taxpayer  A  is  unconstitutional.  Taxpayers 
identically  situated  to  A  are  located  in  San  Francisco.  Los  Angeles,  and  Ari- 
zona. Stare  decisis  will  bind  the  San  Francisco  taxpayer  to  the  Northern 
Division's  decision.  The  taxpayers  in  Los  Angeles  and  Arizona  are  not  thereby 
bound.  Taxpayer  B  in  Phoenix  makes  the  same  constitutional  challense  to  the 
statute.  The  Southern  Division  holds  that  the  statute  is  constitutional  as 
applied  to  him. 

1.  Can  Phoenix  taxpayer  B  seek  a  resolution  of  the  conflict  by  the  joint 
en  banc  panel  under  section  1291  (bl  which  limits  joint  en  banc  panel  jurisdic- 
tion to  "any  decision  by  a  division  of  that  circuit  which  is  in  conflict  with 
a  decision  by  the  other  division  of  that  circuit  and  affecting  the  validity, 
construction,  or  application  of  any  statute  or  administrative  order,  rule,  or 
regulation,  state  or  federal,  ri-Tiic'h  affect/^  persnvnl  or  prnperfp  HfjJit.f  iv  fhe 
same  fitnfe'">  (Emphasis  added.)  Or  is  taxpayer  B's  sole  remedy  a  certiorari 
petition  to  the  Supreme  Court? 

2.  Does  the  joint  en  banc  panel  have  jurisdiction  to  resolve  the  conflict  by 
sua  sponte  action,  and,  if  it  does  have  jurisdiction,  does  it  have  any  obligation 
to  exercise  it? 

R.  Los  Angeles  taxpayer  C  appears  to  have  no  standing  to  seek  any  relief 
because  he  is  not  a  party  to  either  the  Oregon  or  the  Arizona  action.  How 
can  he  obtain  a  resolution  of  the  conflict?  Of  course,  he  can  relitigate  the 
issue  in  the  Tax  Court  (which  may  or  may  not  be  bound  to  follow  one  divi- 
sion's decision  rnther  than  the  other),  or  in  the  district  court  within  the 
Southern  Division  in  which  he  must  lo«e  because  the  district  court  Is  honrid 
bv  the  decision  in  the  Arizona  case.  He  can  then  anneal  to  the  Southern 
Division,  which  is  likewise  bound  to  its  prior  decision,  unless  it  takes  the  case 
en  banc.  Suppose  the  Southern  Division  rejects  his  en  banc  suggestion.  Does 
the  joint  en  banc  panel  then  have  jurisdiction  to  entertain  his  petition  to  it  to 
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hear  tlae  case  en  banc  to  resolve  the  interdivision  split?  Or  is  his  sole  re- 
course to  petition  the  Supreme  Court  for  certiorari? 

Suppose  that  taxpayer  C  has  conducted  identical  transactions  in  both  San 
Francisco  and  Los  Angeles — a  very  common  phenomenon  in  respect  of  cor- 
porate taxpayers.  During  all  the  months  and  even  years  consumed  by  all  of 
this  litigation,  what  law  must  C  follow  in  filing  his  tax  returns? 

4.  Is  the  Government  bound  either  by  collateral  estoppel  or  by  stare  decisis 
in  the  Southern  Division  by  the  adverse  decision  in  the  Northern  Division?^ 
Does  it  have  any  standing  to  seek  joint  en  banc  panel  determination  of  the 
Northern  Division's  adverse  decision?  If  it  has  standing  and  if  the  joint  en 
banc  panel  has  jurisdiction,  does  the  Government  have  any  obligation  to  sug- 
gest en  banc  hearing  (a)  before  the  Northern  Division's  internal  en  banc 
court,  or  (b)  before  the  joint  en  banc  panel,  with  or  without  prior  en  banc 
application  to  the  Northern  Division? 

The  questions  raised  by  the  illustration  and  its  variants  are  serious  and 
pervasive.  The  problems  will  recur  constantly  because  decisions  interpreting 
and  applying  the  Federal  Constitution,  federal  statutes,  federal  administrative 
orders,  rules,  and  regulations  constitute  the  bulk  of  the  work  of  this  circuit, 
and  all  of  the  federal  law  necessarily  flows  across  the  California  fracture 
line  and  permeates  every  corner  of  the  circuit.  The  bill  confronts  none  of 
these  problems  and  answers  none  of  them. 

Moreover,  the  bill  fails  to  recognize  that  the  division  inherently  generates 
litigation  at  both  district  and  appellate  levels  for  three  reasons:  (1)  the  split 
breeds  conflict  and  uncertainty,  and  conflict  and  uncertainty  always  breed 
more  litigation;  (2)  losers  with  the  motivation  and  ability  to  relitigate  an 
issue  lost  in  one  division  will  relitigate  in  another  to  work  up  a  conflict  for 
resolution  by  en  banc  proceedings,  certiorari  petitions,  or  both  (litigants  in 
this  category  abound  in  the  circuit,  e.g.,  federal  and  state  governments  in  all 
of  their  many  capacities,  big  corporations,  taxpayers,  class  litigants,  conserva- 
tionists) ;  (3)  the  existing  curb  on  conflict  due  to  the  obligation  of  all  judges 
in  the  circuit  to  follow  the  prior  law  of  the  circuit  imless  it  is  overturned 
en  banc "  apparently  is  intended  to  be  removed  between  divisions,  with  the 
exception  of  the  decisions  by  the  joint  en  banc  panel.  I  say  "apparently"' 
because,  while  the  bill  does  not  directly  address  that  question,  the  jurisdic- 
tional limitations  on  the  joint  en  banc  panel  suggest  that  that  is  the  intent. 
and  commentary  of  the  draftsmen  to  the  effect  that  the  division  is  expected 
to  relieve  non- joint  en  banc  panel  members  of  the  biirdens  they  now  have  in 
maintaining  intracircuit  harmony  reinforces  the  suggestion. 

The  effect  of  the  division  and  the  fragmented  en  bancing  procedure  is  to 
shift  the  bTirden  of  maintaining  intracircuit  harmony  from  the  circuit  court 
to  the  litigants  and  to  the  Supreme  Court.  The  Supreme  Court  cannot  absorb 
the  added  burdens.  The  litigants  liave  little  motivation  and  little  or  no  means 
to  maintain  interdivisional  harmony.  Litigants  are  interested  in  winning  lawsuits, 
not  in  maintaining  institutional  harmony.  The  burden  falls  especially  unjustly 
and  unreasonably  on  the  people  of  California,  who  will  be  forced  to  file  two 
or  more  apiiellate  proceedings  in  every  case  in  which  a  key  federal  law  issue 
has  been  deeded  differently  by  the  two  divisions.  Moreover,  when  the  conflict 
has  arisen  in  the  circuit  through  cases  originating  in  states  other  than  Cali- 
fornia, they  may  have  no  jurisdictional  access  to  the  joint  en  banc  panel, 
and  they  may  be  remitted  solely  to  the  Su.preme  Court  of  the  United  States. 
They  are  further  unreasonably  burdened  when  California  law  issues  have 
been  decided  differently  by  the  two  divisions  because  they  must  both  appeal 
to  the  division  and  suggest  hearing  by  the  joint  en  banc  panel.  If  the  joint 
panel  rejects  the  suggestion,  access  to  the  Supreme  Court  is  closed  for  want 
of  a  federal  question,  and  they  would  then  have  to  relitigate  the  issue 
through  the  state  courts  of  California  if  they  can  avoid  preclusion  by  res 
judicata.  How  can  the  citizens  and  governmental  entities  of  California  sensibly 


^  The  oollaterfl  estoppel  issue  is  difficult  in  the  Intercircuit  context  (e.fi..  Divine  v. 
rnminissionor   of  Internal   Revenue    (2d  Cir.   1974)  F.   2d  [No.    7.3-17.32]    hdlding 

that  the  Government  was  not  precluded  from  relitiiratin?  a  tax  question  in  one  circuit 
that  it  had  lost  in  another).  It  is  even  more  difficult  in  the  interdivisional  setting 
because  there  is  no  suidance  at  all  on  the  question. 

~  The  nature  and  extent  of  the  obligation  of  judges  of  the  Ninth  Circuit  to  maintain 
Intesrity  of  the  law  of  the  circuit  by  following  prior  decisions  unless  thev  are  overruled 
en  banc  is  accurately  described  by  Alexander,  "En  Banc  Hearings  in  the  "Federal  Courts 
of  Appeals:  Accommodating  Institutional  Responsibilities,"  40  N.Y.U.L.  Rev.  563  (1966). 
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plan  and  conduct  their  affairs  in  this  situation?  Why  should  they  be  forced 
to  do  so?  Why  should  this  jurisdictional  and  procedural  morass  be  created? 

The  assumed  justifications  for  creating  all  of  these  problems  are:  (1)  the 
split  will  reduce  circuit  overburden,  (2)  it  will  permit  the  court  to  function 
in  small  units,  and  (3)  a  circuit  with  more  than  10  and  as  many  as  20  judges 
is  inherently  unmanageable,  or  is  manageable  only  with  untoward  difficulty. 
The  assumptions  are  demonstrably  unsound. 

The  split  will  elevate  the  litigation  burden  for  reasons  heretofore  men- 
tioned. The  small  unit  function  is  illusory,  because  the  split  will  force  con- 
tinuous en  bancing  both  within  the  divisions  and  across  division  lines.  Finally, 
circuit  courts  of  more  than  10  and  as  many  as  20  judges  are  not  tmmanageable. 

The  Ninth  Circuit  has  operated  effectively,  although  imperfectly,  with  more 
than  3  times  20  judges  for  several  years.  Last  year  our  court  used  the  services 
of  75  judges.  In  1973  we  used  66  judges.  Our  active  judge  complement  is  13. 
In  1974  we  had  13  active  judges  and  4  senior  judges,  until  Judge  Merrill 
took  senior  status  last  Fall.  We  had  59  different  visiting  judges,  the  great  ma- 
jority of  whom  are  active  district  judges  from  our  circuit,  who  left  their  own 
trial  calendars  to  assist  us  by  sitting  with  us  one  or  two  days  during  one  or 
more  of  our  monthly  calendars  during  the  year.  The  other  visitors  were  senior 
district  judges  from  our  circuit  and  other  circuits,  and  out-of-circuit  senior 
circuit  judges  assigned  to  sit  with  us  for  five  days  on  one  or  more  of  our 
monthly  calendars.  With  occasional  exceptions,  one  out  of  every  three  panel 
members  has  been  and  now  is  a  visiting  judge. 

No  one  suggests  that  any  coTirt  can  operate  with  optimal  efiiciency  with  13 
full  time  judges,  4  part  time  judges,  and  59  visitors  whose  regular  duties  are 
elsewhere  and  whose  services  turn  over  from  week  to  week  and  even  from 
day  to  day.  We  know  that  this  is  not  a  desirable  way  to  run  a  court,  any 
more  than  it  would  be  a  desirable  way  to  run  a  congressional  office.  We  have 
been  driven  to  this  system  because  our  court  is  seriously  and  chronically  under- 
staffed. The  key  point  is,  however,  that  the  coiirt  is  being  effectively  managed 
in  spite  of  the  large  number  of  judges  and  the  turnover.  The  logistical  and 
administrative  problems  involved  in  managing  a  20-member  full  time  judicial 
complement  are  very  slight  as  compared  with  the  present  administration  of  a 
constantly  shifting  group  of  75  judges  from  all  over  the  nation. 

A  20-iudge  court  can  be  managed  every  bit  as  effectively  and  efficiently  .i.s 
a  10-judge  court  as  long  as  management  methods  are  adjusted  to  accommo- 
date the  larger  size.  Panel  assignments,  locations,  and  times  of  sitting  can 
be  adjusted  to  reach  the  results  of  division  with  no  split  of  the  circuit  and 
with  none  of  the  added  systemic  and  dollar  costs. 

I  appreciate  the  affection  for  the  small  court  concept,  and  I  share  the  re- 
luctance of  judges  to  change  the  internal  operating  procedures  of  our  courts 
with  which  each  of  us  is  comfortably  familiar.  The  attachment,  however,  is  a 
luxury  that  we  can  no  longer  afford  because  the  demands  on  our  circuit 
cannot  be  met  while  we  cling  to  our  old  ways. 

Our  situation  can  be  illustrated  by  an  analogy  to  the  development  of  law 
firms.  A  9-lawyer  firm  is  a  pleasant  working  organization.  Without  much 
difficulty,  every  lawyer  can  keep  himself  informed  of  the  work  of  every  other 
lawyer  in  the  firm.  The  firm  does  not  need  an  administrative  partner  or  an 
office  manager.  The  9-lawyer  firm  can  occasionally  accept  a  very  large,  com- 
plex Inw.suit,  but  it  cannot  undertake  several  complicated  lawsuits  in  a  single 
year.  If  several  complicated  lawsuits  are  offered  to  the  firm,  it  must  either 
hire  more  lawyers  or  turn  away  the  new  clients.  If  it  accepts  the  litigation, 
the  firm  must  grow  rapidly  to  15,  20.  or  more  lawyers.  Law  firms  of  20  or 
more  lawyers  can  and  do  operate  very  effectively:  indeed  their  operations  can 
be  much  more  efficient  than  a  small  firm,  but  they  do  not  manage  themselves 
in  the  same  way  as  do  small  firms.  The  analogy  between  the  law  firm  and  a 
circuit  court  holds  true  with  one  criticnl  excention :  Law  firms  can  remnin 
small  by  choosing  to  reject  m.ore  litigation.  Circuit  courts  do  not  have  that 
choice. 

During  the  last  decade  California  has  experienced  explosive  growth  of  law 
firms  and  of  extremely  cnm.plex  litigation.  Our  coui't  cannot  process  the  result- 
ing caseload  with  the  judicial  personnel  and  the  internal  operating  procedures 
that  sufficed  in  bygone  days  when  caseloads  were  much  lighter  and  simpler. 

In  briefest  comnass.  here  is  a  partial  list  of  the  systemic  and  dollar  costs 
that  circuit  splitting  engenders : 
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(1)  Appellate  litigation  will  increase  in  both  divisions;  unsettled  law  always 

^'("rLitSatfonT  me  district  courts  will  increase  by  reason  of  forum 
shopping  and  relitigation  of  issues  lost  in  tl^e  other  dmsion 

(3)    En  banc  proceedings  mil  multiply  rapidly,  "^^^^^ ^^"  ,«"S.estions  t^^^^ 
banc  hearings  and  in  en  banc  hearings  necessarily  granted,  withm  divisions 

^"'ul'^Ti^viovle  of  California  will  be  in  constant  uncertainty  about  how  to 
plan^hi  Sns  because  they  will  be  unable  to  predict  what  law  will  be 

"'TsfMnaf decision  of  pending  appeals  will  be  further  delayed  while  en  banc 
petnLs    are    filed    and    while    awaiting    the    results    of    numerous    en    banc 

^'Jef  ^Thf  Td'dftional  legal  work  and  the  extended  delay  will  escalate  the 
costs  to  litigants ;  California  litigants  will  be  particularly  oppressed. 

f7\   •Rnrripn'5  on  the  Suoreme  Court  will  be  increased. 

Is)  Tnew  circuit  executive  will  be  added  and  a  new  clerk's  office  will  have 
to  be  created,  staffed,  and  housed. 

riTiTw'o?  fStSes  Who  are  not  members  ot  the  en  bane  panel  may 
'^"IS)%¥e"ung™o?  the  Clromt  Connoil  may  be  slightly  shorter  it  10,  rather 

'1".Srf™r'the\";n:flf  S.tn?'any\argot  inOiyidual  .iu<lge's  time  by 
1   omit  rrom  ^"'; J^^;;  „  ,         ^y^         ^^  iudges  in  interdivision  en  bancs 

reruse°Lf  beS  mXt'°cLd  flow  £*m  a"ew  en  banc  mechanism  is  a  func- 
;Sf  „f  that  chan-'e  and  not  a  function  of  circuit  division.      .   . 

to  include  all  intracircuit  conflicts. 

tniiiprf  in  this  bill,  S.  72«,  of  the  serious  problems  of  the  Wmth  Uii- 
ruit  thi^  is  a  ma  ter  of  2^reat  importance,  and  I  think  essential  to 
do^c.  slethin'Xi^  oiu^  problems.  I  am  rather  imhappy  to  have 
to"^^ this,  because  it  is  true  that  we  must  have  20  active  judges 
to  carry  the  burdens  of  the  Ninth  Circuit  „  u,,,^ 

Moreover,  I  think  it  is  also  true  that  the  proposal  for  an  en  banc 
mechanism  is  a  highlv  valuable  one.  I  have  some  specific  sugges- 
dons  ^30ut  the  coniposition  of  that  panel  which  I  will  address  my- 

^^BuU^seems  to  me  as  a  concept  of  judicial  sitting,  upon  analvsis 
of  how  it  will  function,  I  have  come  to  the  reluctant  conclusion 
that  it  creates  a  great  deal  more  problems  than  it  resolve^,  and 
that   the   costs   vastly    exceed   the  benefits   which   can   be    thereby 

''''Thrfundamental  premises  upon  which  this  concept  was  erected, 
it  seems  to  me,  are  that  a  circuit  of  more  than  10  judges  becomes 
inhprentlv  unmanageable,  and  that  therefore  there  must  be  some 
means  of  division  to  keep  a  circuit  down  to  this  so-called  optimum 


Second,  the  problems  generated  by  the  split  of  the  circuit  into 
divisions  can  be  successfully  resolved  by  the  joint  en  baii^^  panel 
mechanism.  I  think  both  of  these  premises  are  wrong,  and  i  think 
thev  can  be  demonstrated  to  be  wrong. 

'  As  Senator  Burdick  has  fully  pointed  out,  last  year  our  cx)urt 
-used  the  services  of  75  judges.  That  is  an  enormous  load  ot  judges, 
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and  the  difficulties  of  management  of  that  mechanism  with  judges 
who  are  with  us  sometimes  only  for  1  d^^v  or  '2  days,  or  o  clays, 
create  manao-ement  problems  of  extreme  difficulty. 

But  if  we  had  20  active  judges,  to  use  the  vernacular,  manage- 
ment would  come  to  a  snap.  •  i     .•     n        i  „,, 

It  is  quite  true  vou  cannot  manage  your  aftairs  iclentically  when 
vou  have  20  iudo-es  as  vou  can  when  you  have  nme.  But  that  means 
reallv  onlv  an  adiustment  of  the  general  operatmg  procedures  of 
the  court.  That  means  some  difficulty,  but  it  is  by  no  means  unseem- 

inslv  difficult.  ^     „  .-^    j_    ■  i     i     i 

It  «eems  to  me  tliat  one  of  the  difficult  factors  that  was  overlooked 
in  the  divisional  concept  is  that  the  division,  particularly  ot  the 
State  of  California,  will  create  continuing  uncertainty  and  wul  gen- 
erate litio-ation,  both  in  the  district  courts  and  m  the  circuits. 

Moreover,  the  proceeding  contemplates  having  three  ditlerent^en 
banc  mechanisms,  one  intradivisional  en  banc  mechanism  and  then 

the  ioint  en  banc  mechanism.  _  .    t   ■  -,     i    •    i 

What  this  means,  amono-  other  things,  is  that  individual  ]udges 
who  are  qualified  to  sit  on  tlie  joint  en  banc  panel,  and  ot  course 
were  also  qualified  to  sit  on  intradivisional  en  banc  panels,  can  end 
up  seeing  the  same  case  three  times,  first  being  on  the  panel  itselt, 
next  on  the  en  banc  mechanism  within  the  division,  and  third  on  the 
intercircuit  or  interdivisional  en  banc  panel. 

Frankly,  I  think  that  is  a  colossal  waste  of  judicial  time.  At  the 
present  time,  at  maximum,  a  judge  will  sit  twice  and  it  is  a  rela- 
tively rare  circumstance,  because  there  is  an  obligation  withm  tne 
court  that  each  member  of  the  court  must  follow  a  decision  withm 
the  circuit  unless  the  matter  is  taken  en  banc.  We  regularly  xollow 
decisions  with  which  we  do  not  particularly  agree,  because  we  fol- 
low the  discipline  within  the  circuit.  . 

But  when  vou  divide  the  circuit  there  is  no  need,  nor  is  there 
any  oblioation,  for  the  members  of  the  southern  division  to  follow 
the  northern  division,  and  if  there  were  you  are  exactly  where 
you  started  from  in  terms  of  the  overall  burden  m  keeping  up  with 

It  seems,  therefore,  to  me,  that  the  problem  should  be  faced 
more  directly  by  keeping  the  circuit  together  and  giving  us  the 
help  Ave  need  without  making  anv  divisions  or  cuts.  Indeed,  the 
conce])t  of  the  bill  is  contrary  to  the  concept  developed  m  judicial 
systems  across  the  country,  which  is  not  to  break  up  into  more  little 
pieces,  but  to  put  moi-e  li'ttlc  pieces  tosfether.  That  is  true  when  you 
are  talking  about  judicial  systems.  It  is  also  true  when  you  are 
talking-  about  municipal  governments.  ^ 

Moreover,  it  was  suggested,  I  think  in  the  early  aays  of  this 
bill,  that  the  only  real  problem  created  by  dividing  California  would 
be  difficulties  probablv  in  diversity  cases  in  which  you  would  have 
diiferinff  decisions  of 'the  two  divisions  about  California  law.  That, 
again,  in  vernacular  is  a  drop  in  the  bucket.  The  real  problem  is 
that  the  law  of  the  circuit,  which  is  being  made  daily  and  which 
is  the  primarv  burden  of  the  court,  is  the  interpretation  and  appli- 
cation and  construction  of  the  Federal  constitution,  of  Federal  stat- 
utes, rules,  and  administrative  orders.  There  is  no  possibility  of  pre- 
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ventin.e  decisions  in  cases  of  this  kind  from  AvafTling  from  one  side 
of  the  division  line  over  into  the  other  division. 

It  seems  to  me.  in  that  particuhir  that  wo  would  be  faced  Avith  con- 
tinnins  and  constant  en  bancs,  interdivisional,  and  acrosS-division 

lines. 

For  example,  a  panel  in  the  Northern  division  derides  a  case 
one  way,  a  panel  in  the  southern  division  decides  it  anotliei-.  First, 
there  Avould  be  an  eil['ort.  I  pros\nne.  to  resolve  the  conflict  V)y  virtue 
of  requirin<y  an  en  banc  intradivisional  hearinj::.  But  suppose  they 
adhere  to  the  position  that  their  prior  panel  determination  made? 
Then  you  face  the  same  problem  in  the  southern  division  with 
another  en  banc  proceeding  before  that  division,  and  suppose  there 
is  still  not  a  resolution.  Then  finally  you  must  have  a  joint  en  banc 
panel  undertake  the  problem,  and  I  must  say  I  think  there  is  built 
into  that  a  need  that  tliere  will  be  a  division  with.in  the  joint  en 
banc  panel,  because  people  do  not  yield  to  decisions  they  have  taken 
once  or  twice  or  three  times.  It  seems  to  aggravate  the  prol)lems  we 
presently  have  and  creates  problems  within  the  divisions  themselves 
of  following  a  decision  upon  which  a  majority  of  the  judges  of  the 
opposite  division  have  reached  a  contrary  conclusion.  That  in  turw 
jrenerates  more  problems,  potentially  resolvalde  only  by  the  17. S. 
Supreme  Court. 

Tiather  than  no  into  a  recital  of  each  and  every  one  of  t]w?^v 
things.  I  would  appreciate  it  if  you  would  care  to  question  me  about 
anv  phase  of  this. 

Senator  BruDicK.  Thank  you  veiy  much  for  your  testimony,  and 
you  will  have  some  questions. 

Judge.  I  have  listened  to  your  testimony  with  gi-eat  interest.  In 
your  testimony,  you  have  reiterated  your  opposition  to  the  propr.=;aT 
ito  split  the  ninth  circuit  an.d  more  particularly  to  the  so-called 
splitting  of  four  judicial  districts  in  California. 

The  reason  I  have  listened  with  such  interest  is  that  the  testimony 
which  you  have  given  here  today  seems  to  be  at  great  variance  with 
the  testimony  which  j-ou  gave  before  the  Commission  on  Revision 
of  the  Federal  Court"^  Appellate  System  on  August  ol.  19T.J.  at  a 
commission  hearing  in  Los  Angeles.  I  would  like  now  to  quote  from 
your  pi'ior  testimony  on  that  occasion : 

In  summary.  I  bplieve  thnt  circuit  stilittine  makes  hnrl  prnltlcms  worse- 
without  snlviris  anything.  If  thp  Ninth  rirrr.it  is  nevpvtlieless  to  he  s!)!it.  we- 
ave ohliiiPcl  to  try  to  find  the  least  hnrmful  way  to  do  it.  Tlie  less  of  a  had' 
tldnfr.  tlie  better.  Therefore.  I  would  divide  the  Ninth  in  twain  and  no  more. 
The  place  to  begin  is  California  becaii.se  California  produces  the  intractable 
ca.'-e  load.  Two  proposals  have  been  made:  Create  a  circuit  of  California  onlv 
or  cut  California  in  rwo.  If  the  object  of  division  is  to  distrit)ute  caseload  and 
to  keep  a  circuit  close  to  the  mystical  ft.  the  latter  is  the  only  effecrive  method, 
because  rhe  ]iresent  California  appellate  litisation  together  with  the  anticipafefT 
increment  will  outstrip  the  capacity  of  9  to  handle  the  whole  state.  I  woulrT 
make  the  cut  in  the  mid  San  Joaquin  Valley.  The  Northern  Nintli  conren- 
ientlv  includes  the  Pacific  Northwest.  Alaska.  Montana,  and  Idaho.  The- 
Sonthern   Ninth   annexes   Nevada.    Arizona,    Hawaii,    and    Guam. 

Judo-e^  does  your  testiniviny  today  indicate  that  you  have  cljana-ed 
your  mind  from  the  position  you  took  before  the  revision  commis- 
sion ? 

Judge  HursTEDLER.  No.  it  dt>?s  not.  Senator  Bui-dick.  The  reason 
is.  as  I  stated  in  that  statement,  and  I  elaborated  on  it  earlier,  I 
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disagree  with  the  premise  that  we  must  keep  a  court  to  nine  or  close 
to  nine.  I  disagree  with  that  thought. 

If,  however,  I  am  forced  to  accept  the  premise,  whether  I  agree 
or  not,  that  you  should  not  have  a  court  of  more  than  10,  then  it 
is  not  possible  to  handle  the  case  load  in  California  without  divid- 
ing California.  It  is  that  simple. 

But  the  premise  is  wrong.  As  usual,  you  know,  if  I  give  you  the 
premise  then  you  win  the  argument;  if  you  give  me  mine,  I  feel  I 
can  win. 

Senator  BrrRDiCK.  While  we  are  on  that  subject,  do  you  not  think 
there  is  a  point  beyond  which  a  court  begins  to  operate  inefficiently 
with  too  many  judges  ? 

Judge  HuFSTEDLER.  Of  course,  but  I  do  not  think  that  point  has 
been  reached,  and  if  and  when  it  does  then  one  must  confront 
the  much  more  serious  and  basic  problem  which  is  Congress'  pen- 
chant for  giving  more  business  to  the  Federal  courts  and  never 
taking  any  away. 

Senator  Btjkdick.  This  cofnmittee  has  been  trying  to  take  some 
away.  This  committee  has  been  very  active  in  trying  to  get  rid  of 
three- judge  courts. 

Judge  HursTEDLER.  I  thoroughly  commend  the  subcommittee,  and 
I  was  not  pointing  my  finger  at  the  subcommittee,  but  at  Congress 
generally. 

Senator  Bihidick.  Since  the  California  bar  has  been  opposing  this 
bill,  I  do  not  see  them  coming  in  with  a  resolution  to  change  diversity 
jurisdiction. 

Judge  HursTEDLER.  Well,  you  are  going  to  find  a  good  deal  of 
division  within  the  State  bar  on  questions  of  that  kind,  and  I  do 
not  purport  to  speak  for  them,  nor  am  I  going  to  offer  a  defense  for 
something  I  do  not  believe  in,  which  is  the  maintenance  of  Federal 
diversity  jurisdiction. 

Senator  Burdick.  The  point  is,  if  we  do  not  change  diversity  juris- 
diction, if  we  do  not  get  rid  of  three  judge  court  procedures,  if  we  do 
not  do  these  things,  there  is  only  one  thing  we  can  do — create  more  and 
more  judges.  Do  we  not  reach  a  point  that  economists  call  diminish- 
ing returns  ? 

Judge  HuFSTEDLER.  I  think  you  will  eventually,  but  I  can  not 
agree  that  a  circuit  court  of  20  is  too  many  or  unmanageable.  It  is 
not  any  more  unmanageable  than  the  Senate  when  it  used  to  have 
40  Senators  and  now  has  100  Senators. 

But  it  is  quite  true  that  when  you  do  business  in  the  Senate  today 
you  do  not  do  it  identically  to  the  course  of  conduct  when  we  had 
a  much  fewer  number  of  States.  You  have  individual  hearings,  you 
do  not  sit  on  every  single  question.  I  think  that  is  true  in  handling 
a  court.  There  is  nothing  unreal  or  unmanageable  about  having 
a  20-judge  court. 

We  need  the  manpower,  and  I  think  the  proof  of  that  pudding 
is  that,  even  though  we  are  not  doing  it  perfectly,  we  are  in  fact 
managing  75,  and  a  court  of  75  in  which  your  personnel  turn  over 
constantly  creates  extreme  difficulties  that  are  entirely  avoided  when 
you  liave  a  bench  of  20  judges. 
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Senator  Burdick.  There  is  some  question  in  my  mind  at  least 
about  your  operating-  efficiency  with  all  those  extra  judges  commg 
in  fori  day  or  2  davs  and  flying  out  again. 

Judge  HursTEDLER.  Senator,  it  is  not  efficient,  but  at  the  same 
time  we  have  to  get  our  blood  where  we  can  create  a  transfusion, 
and  when  we  are  having  to  rely  on  the  services  of  district  judges 
because  we  do  not  have  enough  bodies  otherwise,  and  I  do  not  mean 
that  in  any  derogatory  sense  at  all,  but  we  can  not  take  them 
from  their  "^  own  calendars.  It  is  a  very  bad  system,  but  we  must 
have  the  manpower,  and  since  we  have  not  had  the  manpower  o± 
our  own  we  have  had  to  do  a  cut-and-paste  job  to  get  the  courts 
troing.  If  we  get  the  judges  we  can  do  a  much  more  efficient  ]ob. 
*  Senator  Burdick.  Do  you  really  think  that  20  judges  can  turn 
out  per  judge  the  same  as  11  or  15  ? 

Judge  HuFSTEDLER.  Ycs ;  I  do. 

Senator  Burdick.  I  think  the  record  will  dispute  you. 

Judge  HuFSTEDLER.  Everybody  is  not  going  to  agree  with  the 
other  person's  statistics,  but  in  terms  of  the  experience  we  liave 
right  now,  remindinjr  you  of  75  judges,  it  is  my  experience,  and  I 
think  the  statistics  will  bear  me  out,  that  each  judge  produces  about 
the  maximum  of  opinions  he  or  she  can  produce,  no  matter  how 
many  judges  you  have  on  the  court.  A  kind  of  par  is  the  court's 
average  on  the  California  Court  of  Appeals  of  approximately  100 
opinions  or  memorandums  per  judge  per  year.  That  really  does  not 
seem  to  change  very  much  whether  or  not  you  add  or  substract 
judges. 

Senator  Bttrdick.  Do  you  not  think  it  impairs  the  efficiency  of  the 
court  when  you  have  20' judges  rather  tlian  11?  Does  every  opinion 
not  have  to  be  floated  and  circulated  around  to  20  people  as  against 
11? 

Judge  Ht'fstedler.  The  opinions  are  not  circulated  prior  to  Qling 
in  the  ninth  circuit  anyway.  To  the  extent  that  is  a  problem,  it  is 
a  problem  that  does  not  go  away  under  S.  729,  because  each  judge 
has  some  responsibility  to  keep  up  with  the  law  in  the  other  divi- 
sion. He  must  do  so  because  it  will  be  called  to  his  attention  regu- 
larly by  way  of  petitions  for  internal  en  banc  hearing  when  the 
other  division  has  decided  the  particular  issue. 

Senator  Burdick.  But  you  have  a  great  bulk  of  your  cases  that 
are  disposed  of  on  lavr  in  which  there  is  no  dispute  between  the 
two  circuits  or  the  two  divisions?  '    '    '     "  ■    '■'■' 

Judge  Hufstedler.  That  is  entirely  correct.  Senator  Burdick,  but 
when  you  begin  to  create  the  conflicts  which  are  intrinsic  in  this 
plan  you  are  going  to  escalate  the  number  of  en  bancs  very,  very 
greatly,  both  internally  and  divisionally. 

Senator  Burdick.  Let's  continue  with  these  questions  informally, 
Judge. 

In  any  event,  after  you  gave  that  testimony  in  Los  Angeles  yon 
were  asked  these  questions  and  gave  these  answers  when  Senator 
PIruska  questioned  you,  and  I  quote : 

Senator  Hrnska.  Judge  Hufstedler,  I  just  listened  with  great  interest  to  tlie 
idea  that — one  of  the  prnblems  is  to  avoid  conflicts  on  circuits. 
Judge  Hufstedler.  Right. 
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Senator  Ilruska.  And  it  is  not  a  way  to  do  it,  by  either  adding  more  circuits 
or  more  judges. 

Judge  Hufstedler.  That  is  right,  because  all  you  do  is  create  more  conflicts 
without,  at  the  present  time,  any  existing  iutrucircuit  mechanism  other  than 
the  Supreme  Court. 

Now  Judge  Hufstedler,  my  question  to  you  is  this:  Does  S.  729 
provide  a  mechanism  for  resolving  iiitracircuit  or  interdivisional 
conflicts  by  other  than  the  Supreme  Courts' 

Judjge  Hufstedler.  It  does  in  part,  but  it  does  not  go  the  whole 
distance. 

Eather,  tlie  interdivisional  mechanism  provides  a  mechanism  short 
of  the  Supreme  Court,  but  because  of  the  problems  I  have  already 
mentioned,  I  do  not  think  it  is  going  to  spare  the  Supreme  Court 
that  much  work,  not  only  because  of  the  conflict-generating  problem 
I  earlier  mentioned,  but  because  the  bill  as  presently  drafted  simply 
provides  no  mechanisms  for  some  of  these,  and  I  would  ask  you 
please  to  look  at  the  provision  of  the  bill  which  limits  the  en  banc 
mechanism  to  resolving  conflicts  within  a  state.  "Wlien  the  conflicts 
involve  more  than  one  state,  wliicli  they  necessarily  will,  the  pres- 
ent draftsmanship  does  not  even  reach  those  conflicts. 

Senator  RrRDiCK.  Thank  you  for  calling  it  to  our  attention.  We 
can  make  tlie  correction. 

Judge  Hufstedler.  If  you  make  that  correction  you  can  resolve 
them  all  and  you  are  right  back  to  square  one.  in  that  I  think  the 
most  desirable  feature  of  this  bill,  aside  from  the  additional  judges, 
is  the  creation  of  an  en  banc  mechanism  for  less  than  the  entire 
court.  That  is  a  highly  valuable  contribution.  I  think  we  could  make 
a  good  thing  there  by  altering  the  desigji  very  modestly,  which  is 
to  say  that  the  en  banc  panel  for  the  entire  circuit,  your  interdivi- 
sional panel,  would  consist  of  9  judges,  the  number  one  judge  always 
to  be  the  chief  judge  of  the  circuit  unless  he  is  eligible  to  retire,  and 
the  next  8  to  he  initially  all  those  wlm  were  senioi-  in  point  of  serv- 
ice not  eligible  to  retire,  but  that  every  6  months  one  judge  would 
be  rotated  otf  the  en  banc  panel.  For  the  purpose  of  rotating  off 
it  does  not  make  a  great  deal  of  clitference  whetlier  you  start  it  off 
at  the  number  two  judge  or  take  it  at  the  ntunber  nine  judge. 

The  net  product  would  be  that  each  judge  Vv'ould  serve  approxi- 
mately 414  years  on  that  panel,  but  you  would  have  a  rotation  in 
such  a  way  tltat  the  other  members,  junior  and  senior,  would  grad- 
ually be  worked  into  the  panel. 

But  I  would  cut  off  the  rotation  to  the  point  that  you  would 
not  dip  in  rotation  below  the  point  at  which  tlie  active  iudge  had 
less  than  2  years  of  service  on  the  court.  It  can  be  Inindled  in  a  me- 
chanical way  rather  simply,  numerically,  so  that  there  is  certainty 
that  it  will  give  the  stability  that  is  required  to  make  the  mecha- 
nism attractive  and  to  work.  It  does  not  lock  people  into  the  situation 
of  en  bancing  while  depriving  he  juniormost  in  service  of  an  oppor- 
tunity to  sit  on  the   en  banc  panel. 

But  with  that  kind  of  addition  I  think  it  is  a  very  effective  means 
of  resolviner  what  is  otherwise  a  very  hard  question. 

Senator  Bit^dick.  We  will  follow  you  and  listen  to  your  recom- 
mendations Avith  ureat  interest.  We  will  give  that  consideration, 
you  can  be  sure  of  that. 
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Well,  let's  o-o  on  with  this  little  thino:  that  T  am  readiiiir  to  you. 
You  T\-ere  asked  the  followiufr  questions  at  the  Los  Au^ieles  heann":: 
Judg-e  Suhnonetti:  "Judoe  Ilufstpdlor,  do  you  think  that  a  judicial 
system  can  be  so  larae  that  it  linally  reaches  a  point  Avheie  it  lacks 
the  capacity  to  govern  itself,  and  that  you  get  more  efficiency  when 
you  break  the  system  down  into  more  manageable  units?"  Judge 
Hufstedlor:  "'I  am  not  prepared  to  say  that  there  is  not  a  Ineak- 
point  on  it.  but  nobody's  proposals  Avith  respect  to  circuit  S])litting 
really  meet  that  problem.  It  seems  to  me  that  the  curse  of  excess  is 
to  feed  less  into  the  system.  Granted,  you  finally  reach  a  point,  my 
illustration  is  the  New  Yoi'k  area,  in  \vhich  you  haye  essentially  an 
umnanageable  city,  but  breaking  np  the  city,  unless  you  could  moye 
it  physically  apart,  does  not  really  resolve  the  problems."  Judge 
Sulmonetti  :*  "Can  you  produce  greater  efficiency  by  breaking  a  sys- 
tem into  more  manageable  units"?  I  think  this  has  been  demonstrat- 
ed." Judge  Hufstedler:  "Well,  in  some  respects  you  can,  and  in 
some  respects  you  cannot." 

I  suppose  your  testimony  today  is  that  in  this  case,  it  is  the  re- 
spect in  which  you  cannot? 

Judge  Hufstedler.  Well,  that  is  right.  I  do  not  tliink  there  is 
any  inconsistency  at  all  betAveen  what  I  said  then  and  what  I  am 
saying  now. 

Senator  BrRDiric.  But  you  recognized  there  was  a  bi'eaking  point? 
Judge  Hufstedler.  That's  right,  but  this  is  not  it. 
Senator  Burdick.  Well,  not  too  many  years  ago  the  eighth  cir- 
cuit got  a  little  oxerburdened  and  we  created  a  tenth  circuit.  Do 
vou  think  that  was  a  wise  move  by  Congress? 

Judge  Hufstedler.  I  think  that  old  solutions  to  old  problems 
sometimes  work  very  well,  but  when  the  problems  change  you  have 
to  change  your  solutions. 

Senator  Burdick.  But  sometimes  the  methods  that  have  been 
used  in  the  past  and  have  proved  successful  might  be  a  guide  to 
the  future,  too. 

Judge  HiFSTEDLER.  Indeed  they  may  and  can  and  are.  Senator 
I^urdick.  We  can  ]iut  it  the  other  Avay.  If  l.")  circuits  are  good  and 
1.5  are  better  would  not  25  even  be  better  than  that.  You  can  overdo 
even  a  irood  thing,  and  sometimes  it  creates  more  problems  than 
it  resolves.  Avhich  is  ti-ue  in  this  instance.  Particularly  indefensible 
to  me  is  the  splitting  of  California.  Tliere  is  no  reason  to  impose 
the  kinds  of  burdens  that  are  placed  upon  California  citizens  and 
laAvyers  and  judges  by  the  split.  It  is  a  split  I  have  never  endorsed 
except  from  sort  of  a  mathematical  servitude  that  if  vou  are  going 
^o  divide  a  caseload  evenly  and  you  must  have  10  judges  then  you 
must  divide  California. 

What  I  Avas  trying  to  argue:  does  that  not  mean  you  haA-e  to 
examine  tlie  original  premise? 
Senator  Burdick.  I  understand. 
Well,  you  would  like  to  add  20  judtres  to  the  circuit? 

Judge  HiFSTEDLER.  I  would  not  add  20,  sir 

Senator  Bt-rdick.  T  mean  add  until  you  get  20? 
Judge  Hufstedler.  Yes. 


98 

Senator  Buedick.  What  is  your  solution  as  to  en  banc  number 
under  those  conditions? 

Judge  HuFSTEDLEK.  Preciselv  the  one  that  has  been  outlined  in 
S.  729  with  modification  I  have  heretofore  sugaested  of  having  ro- 
tation of  the  en  banc  panel  of  one  judge  every  6  months. 

Senator  Burdick.  Judge,  I  will  turn  you  over  to  the  staff  for 
a  few  extra  questions. 

Judge  HuFSTEDLER.  Thank  you.  I  shoidd  have  issued  an  instan- 
taneous disclaimer.  I  think  it  is  always  built  into  these  conversa- 
tions. 

I,  of  course,  do  not  purport  to  speak  for  the  ninth  circuit.  I 
speak  for  myself. 

Mr.  Westphal.  Judge,  you  and  I  have  discussed  this  problem 
in  the  company  of  many  others  trying  to  come  up  with  the  answer 
to  something  which  is  a  considerable  problem.  Is  that  not  true  ? 

Judge  Htjfstedler,  We  have  indeed,  Mr.  Westphal.  You  have 
been  very  generous  in  listening  a  lot. 

Mr,  Westphal.  Now,  the  dimension  of  that  problem  is  that  with 
a  caseload  of  some  2,700  cases,  approximately,  in  the  ninth  circuit, 
a  caseload  which  just  in  3  short  years  has  grown  by  700  cases,  your 
court  has  indeed  been  overwhelmed,  has  it  not? 

Judge  HuESTEDLER.  That  is  correct. 

Mr.  Westphal.  In  an  effort  to  meet  that  caseload  you  have  re- 
sorted to  the  calling  up  of  district  court  judges,  botli  active  and 
senior,  to  sit  as  a  member  of  a  three-judge  panel.  You  have  used 
all  the  services  of  visiting  judges  from  other  circuits  that  you  could 
possibly  obtain.  Can  you  give  us  anv  estimate  of  what  the  equiva- 
lent judgeships  would  be  for  all  these  supernumeraries  that  vou 
employ  in  the  ninth  circuit?  '\^^iat  has  been  the  equivalent  judge- 
ships from  all  these  judge  hours  and  judge  days  and  judge  sittings 
that  you  used? 

Judge  HuESTEDLER.  Mr.  Westphal,  if  I  had  the  power  to  program 
a  computer  and  feed  it  data,  I  could  probably  give  you  the  answer, 
but  now  I  can  not,  because  there  are  too  many  variables  for  me  to 
compute  at  this  time. 

We  lose  a  great  deal  of  time  in  trying  to  deal  vrith  people  wliose 
primary  job  is  not  serving  our  court,  so  that  jou  can  not  compute 
it  simply  on  the  basis  of  how  manv  sittings  per  case  or  per  day, 
because  you  lose  so  much  in  terms  of  trying  to  acquaint  the  visiting 
judge  with  the  procedures  of  the  court  and  all  the  negotiations 
that  go  on  after  or  during  an  argument. 

So  without  being  able  to  feed  in  these  innumerable  variables  I 
do  not  think  you  can  come  out  with  a  very  sound  figure.  It  can  be 
done,  but  I  cannot  do  it  without  somebody  who  is  a  statistician  and 
with  a  computer  handy. 

Mr.  Westphal.  The  administrative  office  compiles  what  is  known 
as  visiting  judge  tables,  you  are  familiar  with  those,  are  you  not? 

Judge  Htjfstedler.  Yes,  indeed. 

Mr.  Westphal.  They  show  both  the  number  of  davs  of  an  assign- 
ment to  your  court,  the  number  of  sittings  that  judge  participated 
in  and  a  sitting,  of  course,  is  one  case  that  he  hears,  so  that  if  on 
a  given  day  a  panel  heard  three  cases  each  judge  on  that  panel  would 
have  three  sitting's  to  liis  credit.  Is  that  not  true? 


TucVe  HursTEDLER.  No;  sittings  are  the  days  upon  which  the 
Derson  sitfon  a  particula;  panel,  and  the  number  of  cases  we  cal- 
Ldai  pel  day  ^arfes  a  great  deal.  AVe  set  very  heavily  our  criminal 
Sltd^rs  bT^use  by  and  large  those  cases  do  -t  in^dje  ^  d^^^^ 
onlt  ==ets  of  leo-al  questions  as  the  civil  cases  do.  That  does  not  mean 
tty".?e  lesslmp'ortant,  but  the  questions  -^  l-f^.^^Jf^^,  tn'l 
will  sometimes  set  10  or  14  cases  before  a  single  panel  on  a  smgie 

'irr^V^TPHrfll  ngllt'^^^^^  there  are  tables  that  are 

a^lall^e^ Ay  il  administrative  office  Ui a.  wiH  sh.w  W 
much  uidicial  effort  in  the  way  of  days  and  or  sittings,  wliateyei 
Z  siting  factor  really  means,  there  are  tables  from  wh.ch  this 
matter  of  equivalent  iudgeships  can  be  computed  Is  it  not  a  oate 
estimate  to  say  that  the  number  of  equivalent  judgeships  that  you 
obtain  out  of  all  these  visiting  judge  services  which  you  receive 
will  be  the  equivalent  of  anywhere  from  three  to  six  additional 

''''^^\^:^1  will  have  to  say  I  can  not  deny  it,  neither 
can  I  affirm  it,  because  I  simply  do  not  have  enough  mformation 

before  me  to  make  that  estimate.  ,  .   ,     •     ^i     i    n    „  .1.  -R„f 

It  sounds  to  me  that  that  figure  is  certainly  m  the  ballpaik.  But 
ao-ain,  it  is  very  difficult  for  me  to  agree  across  the  board,  because 
there  ore  variables  in  addition  to  simply  the  bare  statistics  of  how 
many   judges,   which   accounts   for   whether   you   get  more   or   less 
from  a  visiting  judge  rather  than  an  active  ]udge.  . 

Mr  Westphal.  Judge,  whatever  the  actual  figure  is  in  the  way  of 
equivalent  judgeships,  and  it  will  be  something  between  an  addition- 
al three  or  an  additional  six,  whatever  the  figures  show,  the  fact 
of  the  matter  is  that  with  a  bench  strength  of  somewhere  between 
16  and  19  judges,  the  ninth  circuit  has  still  been  unable  to  cope  with 
this  huge  caseload  that  has  been  thrust  upon  your  circuit,  is  that 

'^^ Judge  HuFSTEDLER.  Well,  it  is  true  that  we  cannot  cope  with  the 
caseload  we  have  now  with  the  sporadic  kind  of  help  that  we  have. 
If  von  are  asking  me  could  we  handle  tlie  caseload  we  have  now 
if  we  had  20  judges,  I  say  I  think  we  can,  and  if  I  am  wrong  about 
that,  S.  729  is  also  wrong  about  that. 

Mr.  Westphal.  Because  S.  729  proposes  to  create  m  the  circuit 

onlv  20  judges.  .  ^  .     .  ,  i        -4.  •     o 

judge  HursTEDLER.  That  is  true,  so  if  it  is  my  problem  it  is  te. 

729 's  problem  as  well.  . 

Mr  Westphal.  We  have  received  testimony  m  the  course  ot  tlie 
hearings  on  this  problem  indicating  that  with  the  exception  of  the 
last  fiscal  year,  that  is,  1974,  in  which  the  ninth  circuit  had  five 
en  banc  hearings,  that  in  the  3  years  prior  to  that  there  had  been 
only  one,  a  total  of  one  in  3  years  in  the  ninth  circuit. 

judae  HuFSTEDLER.  I  think  your  figures  are  inaccurate,  Mr.  West- 
phal. That  is  not  correct.  We  have  had  really  a  great  many  m  the 

last  2  years. 

Moreover,  that  does  not  show  in  the  record  as  well,  we  have 
steadily  a  flow  of  en  banc  votes  within  the  court.  Some  of  these  are 
lost  by  narrow  margins  and  those  who  dissent  from  taking  a  case 
en  banc  have  expressed  their  views  in  dissent. 
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Mr.  Westpiial.  What  I  was  referriiiii-  to.  you  are  saying  that  in 
1974  and  1975  you  have  held  a  number  of  en  banc  hearings. 

Judire  HuFSTKDLER.  That  is  correct. 

Mr.'WESTPHAL.  What  I  am  saying  is  that  in  1978—1972  and  1971 
I  think  the  records  compiled  by  the  administrative  office  showed 
that  A' our  court  only  had  one. 

Judge  HursTEDLEiR.  That  is  also  correct,  aiid  I  think  that  all  of 
us  realize  that  Ave  had  a  far  greater  responsibility  to  maintain  the 
law  of  the  circuit,  which  burden  we  finally  undertook  Avithin  the 
last  2  years. 

Mr.  Westptial.  And  the  testimony  the  committee  has  received 
and  this  has  been  received  from  many  of  the  lawyers  in  the  ninth 
circuit,  to  the  elfect  that  there  were  too  many  conflicts  either  di- 
rect or  so-called  sideswipes  within  the  ninth  circuit,  which  the  cir- 
cuit sitting  en  banc  Avas  not  resolving,  and  that  there  Avas  a  great 
deal  of  uncertainty  about  AA-hat  Avas  the  laAv  of  the  circuit  in  the 
ninth  circuit  on  a'  particular  question.  You  have  heard  complaints 
of  that  kind  from  laAvyers,  have  you  not? 

Judge  HursTEDLER.  I  think  tlic  complaint  has  foundation,  ]Mr. 
Westphal,  and  I  think  that,  again,  that  is  one  of  the  reasons  why 
the  use  of  the  modified  en  banc,  Avhich  is  suggested  in  S.  729,  is  a 
very  good  idea. 

Mr!  Westphal.  All  right.  Rut  the  pi-oblem,  tlien.  Avith  the  sub- 
committee is  that  here  are  these  complaints  from  laAvyers  in  the 
ninth  circuit  about  the  lack  of  en  bancs,  which  they  feel  creates  un- 
certainty as  to  Avhat  is  the  laAv  of  the  circuit,  and  the  committee 
has  to  give  consideration  to  that  and  at  the  same  time  to  he  thought 
you  expressed  this  morning,  or  at  least  your  fear,  that  under  tlie 
proposal  set  forth  in  S.  729  there  Avould  also  be  some  uncertainty  as 
to  what  AA-ould  be  the  law  of  the  circuit.  So  it  is  a  matter  of  balanc- 
ing one  type  of  uncertainty  aaainst  the  other  type. 

Judge  HuFSTEDLER.  I  think  it  is  a  different  dimensional  problem, 
if  I  may  say  so.  Mr.  Westphal. 

In  short,  here  is  another  example  of  hoAv  the  bill  makes  problems 
without  sohdng  anything.  If  Ave  are  haA-ing  difficulty  Avith  en  bancs 
noAv.  if  we  are  dealing  Avith  a  situation  in  Avhicli  Ave  do  not  have 
confiict-efeneratino:  mechanism  of  the  kind  created  bA'  the  divisional 
circuit,  certainly  Ave  end  up  haAnng  a  great  mauA'  more  of  those 
problems.  We  have  not  simply  one  en  banc  mechanism,  Ave  have 
three. 

Mr.  Westphal.  The  committee  has  also  received  testimony  indi- 
cating that  part  of  the  reason  that  the  ninth  circuit  has  not  held 
more  en  banc  liearings  is  the  fact  that  your  1?>  judges  are  scattered 
over  nine  States  that  extend,  as  someone  has  said  from  virtually  the 
Sea  of  Japan  on  the  west  to  the  ]Missouri  RiA^er  on  the  east  and 
from  Alaska  to  the  Mexican  border,  and  that  the  difficulty  of  get- 
ting 18  judges  together  in  any  one  place  from  that  A-ast  geographical 
area  has  been  a  contributing  factor  to  shortcomings  of  the  existing 
en  banc  practices  in  the  ninth  circuit.  Do  you  concede  that  is  a 
contributing  factor  in  the  problem? 

Judge  HrFSTEDi>ER.  No. 

We  have  our  court  meetin.<is  early  every  montli  and  all  the 
judges  of  the  circuit  attend  unless  they  are  oh  A'acation  or  excused. 
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We  do  not  have  that  kind  of  trouble  gettin,"-  our  judges  together, 
but  to  the  extent  there  is  any  such  problem  it  does  not  go  away 
for  example  by  splitting  San  Francisco  from  Los  Angeles.  More- 
over, it  does  not  go  away  in  any  event  because  the  judges  who  choose 
to  maintain  their  residences  at  distances  very  substantially  away 
from  Los  Angeles  and  San  Francisco,  if  those  judges  choose  to 
maintain  their  residences,  for  example  one  in  Hawaii  and  two 
in  the  Pacific  Northwest,  will  have  to  travel  in  any  event,  whether 
the  circuit  is  divided  or  not. 

Mr.  Westphal.  Are  you  aware  of  an  order  or  a  decision  of  the 
court  that  someone  called  our  attention  to,  which  in  etfect,  says 
that  the  petition  for  an  en  banc  hearing  was  denied  because  it  would 
be  logistically  impossible  to  convene  the  court? 

Judge  HrFSTEDLER.  I  am  unaware  of  that  decision  and  if  it  were 
made  I  disagree  with  it  profoundly,  because  as  I  say,  we  get  togeth- 
er every  single  solitary  month  without  any  great  difficulty. 

We  have  had  a  problem,  it  is  true,  in  finding  acceptable  dates  to 
have  en  banc  hearings  b}-  reason  of  tAvo  practical  difficttlties.  One  is 
the  need,  in  order  to  make  the  case  en  banc,  to  remove  all  other 
cases  from  the  calendar  that  day  and  relieve  the  judges  of  rspon- 
sibility  for  having  the  normal  number  of  sittings  every  month,  and 
because  en  banc  hearirigs  Avill  only  practically  be  held  as  long  as 
they  require  a  full  judge  complement  in  San  Francisco,  because  we 
do  not  have  the  physical  facilities  in  Los  Angeles  ot  seat  all  those 
judges. 

]\fr.  Westphal.  Xow.  as  I  would  understand  your  testimony,  you 
like  that  feature  of  S.  729  wiiich  could  create  an  additional  seven 
judgeships  in  the  ninth  circuit. 
Judge  HrrsTEDLER.  In.deed.  I  do. 

]Mr.  Westphal.  And  you  like  that  feature  of  S.  T20  Avhich  Avould 
create  a  joint  en  banc  panel  as  a  mechanism  for  resolving  conflicts 
msofar  as  California  litigation  is  concerned? 

Judge  HuFSTEDLER.  On  that  later  point,  I  think  I  have  been 
inarticulate,  like  the  bill,  in  terms  of  having  nine  members  of  an 
undivided  circuit  to  resolve  intracircuit  conflicts. 

Mr.  Westphal.  Your  suggestion  is  that  rather  than  have  the  cre- 
ation of  two  divisions  within  the  ninth  circuit  you  Avould  like  to 
see  the  ninth  circuit  left  as  it  is  today  with  an  increase  in  the 
nmnber  of  judges  from  13  to  20.  and  a  proAnsion  that  any  litigant 
who  feels  adversely  affected  by  the  decision  of  a  three-judge  panel 
could  then  petition  the  9-most  senior  members  of  that  court  for 
en  banc  consideration? 

Judge  HrFSTEDLER.  Well.  I  Avould  have  a  footnote  that  there  is 
no  reason  to  encourage  en  banc  hearings  simply  because  a  disap- 
pointed Titiofant  thinks  the  panel  decision  is  Avrong.  But  I  knoAv 
they  Avill  do  that. 

But  of  course  the  en  banc  mechanism  primarily  should  be  a 
device  bv  which  Ave  keep  the  circuit  laAV  in  order. 

Mr.  Westphal.   T  should  haA-e   modified  my   question   bv  saving 
that  a  party  aaIio  feels  adversely  affected  by  the  decision  of  a  three- 
judge  panel   can  Avithin  the  framework  of  rule  35  suggest  to  the 
court  the  propriety  of  an  en  banc  consideration  of  that  piol>lem  ? 
Judge  HrFSTEDLER.  Yes. 
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Mr.  "Westphal.  All  ri<i:lit. 

Judge  HuFSTEDLER.  And  of  course,  I  add,  Mr.  Westplial,  and  I 
am  sure  you  intended  to  say  so  parenthetically,  that  any  judge,  as  is 
true  in  the  court  at  the  present  time,  can  ask  for  an  en  banc  vote 
sua  sponte,  and  that  would  be  true  with  the  diminished  size  of  the 
en  banc  mechanism  here  proposed,  that  is  any  active  judge  could 
request  an  en  l^anc  vote  but  the  vote  itself  would  be  confined  to 
the  nine-member  panel  of  the  court. 

Mr.  Westphal.  So  that  as  I  would  understand  the  so-called  per- 
fecting amendment  w^hich  you  have  suggested  to  the  subcommittee, 
that  given  a  court  of  20  judges  you  would  have  an  en  banc  function 
performed  by  9  of  those  20  judges? 

Judge  PIursTEDLER.  Correct. 

]Mr.  Westphal.  And  that  the  en  banc  panel  would  consider  not 
only  cases  involving  a  conflict  affecting  California  litigants,  but 
cases  arising  from  any  of  the  judicial  districts  within  the  ninth 
circuit  and  having  been  decided  by  any  of  your  three- judge  panels 
where  the  case  involves  either  a  conflict  or  is  of  sufficient  importance 
that  it  should  be  passed  upon  by  the  court  sitting  en  banc? 

Judge  Hufstedlet;.  That  is  true. 

Mr.  Westphal.  All  right.  Are  you  at  all  troubled  b}'  the  fact  that 
in  that  kind  of  a  setup,  11  judges  of  the  court  would  have  no  voice 
in  determining  the  law  of  the  circuit  which  may  be  set  by  a  decision 
of  the  0-jndge  en  banc  court,  and  yet  each  of  those  11  judges  would 
be  bound  by  principles  of  stare  decisis  to  follow  that  decision  in 
which  they  have  no  voice? 

Judge  Hufstedler.  Well,  IN'Ir.  Westphal,  I  have  two  responses  to 
that. 

First :  If  that  is  a  problem  it  is  a  problem  that  adheres  in  the 
present  draft  bill. 

Second :  I  do  not  think  it  is  a  very  big  problem.  The  reason  is, 
as  I  earlier  mentioned,  we  already  have  an  obligation  within  the 
circuit  to  follow  prior  law  of  the  circuit,  wliether  we  agree  with  it 
or  we  do  not.  The  only  potentiality  being  to  ask  for  an  en  banc 
liearing  by  the  whole  court. 

The  number  of  those  en  banc  hearings  which  individual  judges 
have  requested,  and  have  been  denied  tliat  hearing,  is  verv  substan- 
tial, far  and  away  the  great  majority  of  cases  in  which  a  judge  asks 
to  have  the  matter  heard  en  banc  which  he  does  not  agree  with  the 
decisions  by  another  panel  are  rejected. 

We  all  live  with  that  all  the  time.  He  has,  ne^'ertheless,  got  to 
follow  the  law  of  the  prior  case  even  if  he  was  turned  down.  The 
only  possibility  he  or  she  has  for  expressing  a  contrary  view  is  to 
file  an  opinion  dissenting:  from  the  request  for  the  en  banc  hearing, 
and  that  in  and  of  itself  is  relatively  rare. 

Mr.  Westphal.  You  suggest  that  the  problem  that  I  point  out, 
which  is  a  majority  of  the  members  of  the  court  being  bound  by  a 
decision  arrived  at  by  a  minority  of  the  court  would  l^e  the  same 
under  the  provisions  of  S.  729? 

Judge  Hufstedler.  Yes. 

Mr.  Westphal.  I  would  call  to  your  attention  that  under  S.  729 
judges  in  the  northern  division,  vrhen  they  considered  that  case  en 
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banc  each  of  the  nine  would  have  had  some  input  into  the  decision 
that  that  division  arrived  at  in  that  particular  case.  Also,  if  that 
decision  conflicts  with  one  from  the  southern  division  each  of  the 
11  judges  there  would  have  had  some  voice  into  the  decision  which 
that  court  arrived  at.  So  that  in  the  procedure  we  set  up  under 
S.  729  each  of  the  20  judges  at  sometime  gets  some  measure  of  input 
into  the  development  of  the  legal  issue  and  its  ultimate  resolution., 
and  only  in  the  event  that  there  is  a  conflict  between  them  would 
the  9  pass  upon  it  on  the  joint  en  banc  panel.  Do  you  not  recognize 
that  is  a  difference  between  the  procedure  set  forth  in  this  bill  and 
the  procedure  which  you  suggest  to  the  committee? 

Judge  HuFSTEDLER.  I  think  not,  in  the  first  instance  suppose,  to 
take  a  hypothetical  case,  10  judges  from  tlie  northern — I  am  not 
using  hypothetical  figures — but  as  opposed  to  9  judges  in  the  north- 
ern division  all  agree  the  case  should  go  one  way  on  that  issue,  ,and 
the  9  from  the  south  have  exactly  the  opposite  view,  and  they  have 
decided  that  at  the  division  level  individually  en  banc.  They  must, 
nevertheless,  yield  to  whatever  the  decision  is  that  is  readied  by 
the  majority  of  the  en  banc  panel.  They  will  not  be  any  happier 
or  unhappier  by  reason  of  having  decided  it  once.  .  . 

To  the  extent  they  have  input,  they  have  input  to  the  suggestion 
that  I  have  already  discussed,  and  that  is  any  active  judge  on  the 
court  can  request  the  en  banc  even  though  he  does  not  vote  on  the 
en  banc.  If  lie  feels  particularly  put  out  by  the  result  he  can  always; 
be  permitted  to  file  an  opinion  dissenting  from  the  en  Iniiic  panel 
decision  to  take  the  case. 

jSIr.  Westphal.  Continuing  along  on  this  analysis  of  what  differ- 
ence there  may  or  may  not  be  between  the  en  banc  procedure  which 
you  suggest  and  that  which  was  called  for  in  this  bill,  under  the 
procedure  which  you  suggest,  you  would  have  the  en  banc  panel 
consist  of  the  nine  most  senior  judges? 

Judge  HuFSTEDLER.  Yes,  unless  the  chief  judge  were  eligible  to- 
retire  in  w^iich  event  he  would  not  be  on  the  en  banc  panel  anyway. 

Mr.  Westphal.  I  understand  that  qualification  also. 

But  your  proposal  is  that  among  the  8  members,  other  than  the 
chief  judge,  that  1  of  those  judges,  by  some  system  that  could  be 
devised,  would  be  rotated  off  the  en  banc  panel  and  his  place  would 
be  filled  by  1  of  the  other  11  judges  who  had  more  than  2  years' 
service  on  the  court. 

Judge  HuFSTEDLER.  Ycs. 

Mr.  Westphal.  Now,  in  the  period  of  51/2  years  these  other  11 
judges  would  each  get  their  turn  to  sit  on  the  joint  en  banc  panel 
under  j^our  system? 

Judge  HuFSTEDLER.  That  is  correct. 

Mr.  Westphal.  Is  your  proposal  to  rotate  1  of  the  judges  designed 
to  overcome  this  possible  objection  that  the  11  might  have  to  the 
extent  that  they  do  not  have  any  voice  in  determining  the  law  of 
the  circuit? 

Judge  HuFSTEDLER.  Well,  to  the  extent  that  there  is  substance  to 
the  assumed  complaint,  it  would  certainly  go  a  substantial  distance 
in  alleviating  that  situation. 

Mr.  Westphal.  Is  that  the  reason  w^hy  you  have  suggested  it  to 
the  committee? 
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Jiid^e  PIursTEDLEK.  I  have  suggested  it  for  two  reasons.  First,  I 
believe  there  should  be  not  only  a  high  degree  of  stability  in  the 
en  banc  panel,  but  there  also  should  be  injection  of  some  degree 
of  fresh  blood  on  a  regular  basis  and  also  to  give  a  greater  amount 
of  participation  for  the  various  members  of  the  court. 

But  it  is  also  to  provide  new  blood  that  is  not  necessarily  supplied 
on  a  sufficiently  regular  basis  by  virtue  of  retirements. 

Mr.  Wj^stphal.  So  that  under  your  system  you  could  have  a  deci- 
sion setting  the  law  of  the  circuit  made  by  the  nine-judge  en  banc 
panel  in  a  5-i  decision? 

Judge  PlrrsTEDLER.  That  is  right. 

Mr.  Westphal.  And  the  following  month  one  of  those  five  would 
be  rotated  off  and  his  place  would  be  filled  by  some  fresh  blood,  and 
if  in  a  companion  case  an  identical  question  were  raised  you  would 
then  face  the  possibility  that  your  joint  en  banc  panel  by  a  differ- 
ent 5-to-4  vote  could  reverse  the  prior  decision? 

Judge  Hufstedler.  I  could  say  it  is  possible.  It  is  extremely  un- 
likely, but  after  all,  it  is  only  a  difference  in  degree  and  not  in 
kind^  In  the  present  situation  in  which  we  have  an  en  banc  split 
T-6,  the  six  are  obliged  to  follow  the  law  made  by  the  seven  even 
though  they  do  not  agree. 

Mr.  Westptial.  But  this  likelihood  that  by  rotating,  either  through 
your  system  or  through  a  system  where  the  9  most  senior  members 
could  be  changed  by  1  judge  retiring  or  reaching  retirement  age 
and  his  place  being  taken  by  another  judge  from  the  circuit,  under 
either  of  those  systems  there  is  a  possibility  when  the  en  banc  is 
limited  to  only  9  of  the  20  of  having  the  law  of  the  circuit  either 
be  determined  by  a  very  small  majority  of  the  20  judges  or  being 
subject  to  being  reversed  once  you  shift  the  5  to  4  from  one  side 
of  the  question  to  the  other? 

Judge  Hufstedler.  Well,  that  is  true,  but  it  is  true  right  now  by 
A'irtue  of  a  senior  status  or  vacancies  which  result  in  a  change. 

Mr.  Westphal,  The  other  thing  that  enters  into  this,  and  it  is 
somewhat  related  to  this :  in  your  testimony  you  suggest  that  the 
division  system  will  produce  a  great  deal  of  conflict  and  seem  to 
suggest  that  the  9  judges  in  the  north  will  arrive  at  an  opposite 
legal  conclusion  on  the  same  issue  under  the  same  facts  as  will  the 
11  judges  from  the  south.  But  again,  this,  like  my  suggestion  that 
the  five  to  four  would  shift  here  to  there,  presupposes  that  judges 
serving  on  a  court  of  appeals  of  the  United  States  gets  so  polarized 
on  legal  issues  that  the  second  court,  to  pass  upon  a  question,  will 
willy-nilly  say:  "We  would  rather  do  it  our  way  and  we  will  not 
give  any  persuasive  effect  whatsoever  to  the  decision  of  our  brethren 
from  the  southern  division  who  happened  to  pass  in  tliis  question 
in  the  first  place."  In  other  words,  what  I  am  suggesting.  Judge, 
is  that  in  the  instance  where  you  have  a  legal  issue  which  affects 
activities  within  the  State  of  California  that  in  actual  practice  there 
will  not  be  a  sort  of  a  willy-nilly  desire  to  create  conflicts  by  decid- 
ing this  case  adversely  to  a  reasoned  opinion  from  the  other  divi- 
sion. 

Judge  Hufstedler.  Well,  I  certainly  would  agree  with  you  that 
we  do  not  decide  cases  willy-nilly  and  we  would  not  under  any 
system. 
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But,  there  is  a  great  deal  of  difference  in  the  obli|>ation  to  follow 
the  law  of  the  circuit  not  as  a  matter  of  stare  decisis,  but  to  follow 
tlie  law  and  to  look  to  another  opinion  for  whatever  may  be  their 

pei-suasive  effect. 

Moreover,  when  we  talk  about  what  aff:ects  California,  I  revert 
to  my  earlier  thouoht.  The  problem  is  that  in  dealino:  with  the 
innnense  variety  of  Federal  statutes,  constitutional  issues  and  the 
like,  those  are  problems  that  do  not  just  affect  California.  It  does 
not  matter  how  we  decide  in  San  Francisco  or  Los  Angeles,  they 
affect  the  whole  circuit,  as  well  as  California.  These  are  matters 
which  judges  have  reasonal)le  differences  of  view. 

Indeed,  in  many  instances  on  the  difficult  questions  our  court  can 
already  split  five  ways  and  they  are  not  going  to  become  more 
agreeable  with  one  another  simply  because  there  is  a  division  line 
placed  between  them.  They  are  not  fungible  and  they  will  agree 
to  disagree  a  good  deal,  but  the  occasion  for  disagTeement  is  sub- 
stantially exacerbated  when  you  relieve  tlie  judges  of  the  obligations 
to  folloAv  the  other  decisions  in  other  divisions.  When  you  pull  that 
stop,  then  you  have  created  a  situation  in  which  a  conflict  will  be 
endemic. 

Mr.  Westphal.  My  time  has  expired,  but  thank  you. 

STATEMENT  OF  WARREN  CHRISTOPHER,  PRESIDENT  OF  THE  LOS 
ANGELES  COUNTY  BAR  ASSOCIATION 

My.  Christopher.  Mr.  Chairman,  before  you  close  the  record 
could  I  be  heard  for  just  a  second  or  two  for  the  purpose  of  filing 
a  statement  i     ' 

Senator  Burdick.  Well,  you  are  a  noted  jurist,  lawyer,  former 
Assistant  Attorney  General.  The  Seii^te  has  ordered  us  to  quit. 
What  shall  we  do  about  it? 

Mr.  Christopher,  I  understand.  I  am  fully  sympathetic  to  that 
and  intend  to  comply.  Mi"-  Chairman.  I  simply  wondered  if  I  could 
file  my  statement  with  the  committee  because  I  am  obligated  to  go 
back  to  California. 

Senator  Burdick.  Your  full  statement  will  be  filed. 

Mr.  Christopher.  I  am  Warren  Christopher,  president  of  the  Los 
Angeles  Bar  Association.  I  will  file  the  statement  I  intended  to 
make  this  morning. 

[The  material  referred  to  follows :] 

Prepared  Statement  of  Wasrex  Christopher,  President  of  the 
Los  Angeles  County  Bar  Association 

Mr.  Chairman  and  Members  of  the  Subcommittee:  ^lay  I  bejan  by  expressing 
my  appreciation  for  this  opportunity  to  appear  before  this  Subcommittee  and 
to  present  my  views  on  the  pending  legislation,  S.  72f>,  which  would  reorganize 
the  Fifth  and  Ninth  Judicial  Circuits.  My  comments  today  are  directed  pri- 
marily at  issues  that  involve  the  Ninth  Circuit  and  more  particularly  with 
regard  to  the  State  of  California. 

This  statement  will  outline  some  very  serious  problems  with  S.  720  as  it  is 
currently  drafted,  but  I  would  emphasize  at  the  outset  that  the  Subcommittee 
and  its  staff  merit  high  prai.se  and  our  deep  appreciation  for  their  construc- 
tive efforts  to  addre,ss  the  problems  arising  from  a  virtually  geometric  in- 
crease in  cases  tiled  in  the  Ninth  Circuit  over  the  last  decade.  The  Board  of 
Trustees   of  our  Association   has   adopted   a   resolution  opposing   the  current 
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version  of  the  legislation  for  the  Ninth  Circuit,  and  endorsing  an  increase 
in  the  number  of  judges  to  20,  with  an  enbanc  powers  to  be  exercised  by  a 
panel  of  seven  or  nine  circuit  judges  (copy  attached).  Our  differences  with  the 
present  bill,  however,  do  not  detract  in  any  way  from  our  sense  of  respect 
and  gratitude  for  the  expert  work  of  the  Subcommittee  and  its  staff  on  an 
exceedingly  difficult  problem  of  judicial  administration. 

To  conserve  your  time,  I  will  go  directly  to  problems  and  disadvantages 
which  I  perceive  in  S.  729. 

1.  The  ''joint  en  banc  paneV  is  an  mckward  device  rcliich  would  create 
many  more  problems  than  it  toould  resolve.  It  is  important  to  recognize  that 
S.  729  would  create  four  layers  of  decision  making  for  each  case  brought 
within  the  Ninth  Circuit:  (1)  the  District  Court:  (2)  a  panel  of  three  circuit 
judges  in  a  division;  (3)  an  en  banc  panel  consisting  of  all  judges  of  the 
for  certiorari  in  the  Supreme  Court,  and  they  would  tend  to  aggravate  rather 
appropriate  division;  and  (4)  a  joint  en  banc  panel  drawn  from  the  two 
divisions.  These  four  layers  would  precede  the  filing  of  an  appeal  or  petition 
than  diminish  the  caseload  of  the  Supreme  Court.  In  short,  one  could  wonder 
how  we  will  avoid  drowning  in  our  own  complexity. 

Confusion  and  uncertainty  will  abound  from  this  four  layered  cake.  Judge 
Hufstedler  has  analyzed  in  some  detail  before  this  Subcommittee  the  perplex- 
ing and  often  unanswerable  questions  that  will  arise  from  the.  proposal,  and  I 
will  not  repeat  the  analysis.  It  is  important  to  emphasize,  however,  the  fun- 
damental flaw  in  the  assumption  of  the  bill  that  the  unique  problems  pertain- 
ing to  California  can  be  solved  by  placing  the  judicial  machinery  of  our  state 
in  a  walled  off  water-tight  compartment.  S.  729  makes  this  assumption  by 
providing  that  the  only  decisional  conflicts  within  the  jurisdiction  of  the  joint 
en  banc  panel  are  those  affecting  "personal  or  property  rights"  in  California 

■  (§1291(bn. 

Quite  the  contrary  is  true.  California  citizens  are  today  deeply  affected  by 
decisions  originating  from  almost  every  state  in  either  of  the  proposed  divi- 
sions. For  example,  a  Southern  California  litigant  may  be  as  much  aggrieved 
iJy  an  appellate  decision  on  a  federal  question  in  an  Arizona  cnse  as  h"  would 
be  if  the  case  came  from  Los  Angeles.  Tet,  under  S.  729  the  Ai-izona  litigant 
apparently  would  not  have  access  to  the  joint  en  banc  panel  to  seek  resolution 

.  of  a  conflict  between  the  decision  in  his  case  and  a  decision  in  the  Northern 
Division.  Thus  a  high  potential  exists  that  one  rule  might  apply  in  Northern 
California  in  direct  conflict  with  a  rule  pertaining  to  the  exact  same  issue 
in  Southern  California. 

'-  In  this  situation,  the  Southern  California  litigant  would,  of  cour.se,  have  no 
standing  to  seek  joint  en  banc  review  in  the  Arizona  case.  Moreover,  a 
Southern  California  litigant  commencing  a  new  case  in  the  same  issue  would 
probably  find  the  Arizona  case  controlling  against  him  in  the  first  two  of  the 
four  layers  (district  court  and  three  judge  panel).  Finally,  it  might  also  be 
a  barrier  to  his  obtaining  an  en  banc  hearing  in  the  Southern  Divi.<?ion.  Thus. 
in  trying  to  remedy  the  split  of  California  into  different  divisions,  the  en 
banc  mechanism  of  S.  729  opplies  a  cumbersome  bandage  that  does  not  even 
cover  the  wound. 

2.  The  four  decif<ional  layers  within  the  circuit  irill  caiise  an  increase  in  the 
delay  and  e-rpense  involved  for  California  litifjants.  Under  the  structure  en- 
visaged by  S.  729.  there  will  be  enormous  pressure  on  California  litigants  to 
seek  a  hearing  before  the  joint  en  banc  panel.  However,  the  delay  and  ex- 
pense involved  will  by  no  means  be  limited  to  the  extra  time  and  expense 
of  one  en  banc  panel — though  that  might  be  sufficient  detriment  wilhont  more. 
Rnther,  the  California  litigants  might  be  impelled  to  seek  an  en  lianc  hearing 
within  their  division  in  order  to  preserve  their  application  for  a  joint  en  banc 
hearing. 

Thus,  in  compnrison  to  litigants  who  usnallv  reach  tlie  Supreme  Court  after 
two  he.irings  or  decisions  Cone  by  the  District  Court  and  one  bv  the  Court  of 
Appeals'  regular  panel),  under  S.  729  it  is  likely  that  four  would  be  required. 
No  one  can  be  sure  how  long  these  four  separate  decision-making  bodies  might 
take,  bnt  it  will  inevitablv  entail  a  long  and  expensive  process.  Three  judare 
nanels  in  the  Ninth  Circuit  now  frequently  take  well  over  a  yenr  between  the 
filinsr  of  a  Notice  of  Appeal  and  decision.  For  example,  in  1973.  it  took  an 
average  of  428  days  from  the  filing  of  a  Notice  of  Appeal  until  a  decision  was 
rendered  in  cases  decided  after  oral  argument  or  submission  of  briefs,  and  in 
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cases  disposed  of  with  a  signed  opinion,  the  average  was  528  days.  More- 
over, historically  it  has  taken  a  long  time  for  en  banc  panels  to  assemble  and 
decide  the  cases  they  hear,  and  there  is  no  reason  to  think  that  separate 
hearings  involving,  first,  the  nine  or  eleven  judge  divisions  en  banc  and, 
second,  the  nine  judge  joint  en  banc  panel  can  be  expected  to  act  more  swiftly. 
Indeed,  greater  delay  is  likely.  ' 

In  summary,  the  four  layer  mechanism  will  make  it  difficult  and  perhaps 
unlikely  for  a  case  to  be  ready  for  the  appeal  or  petition  to  the  Supreme 
Court  until  five  years  after  it  is  filed.  As  most  practicing  lawyers  w'ill  attest, 
this  delay  can  have  a  critical  impact  on  the  settlement  posture  of  litigant.s  and 
the  very  quality  of  federal  adjudication.  Thus,  S.  729  runs  directly  counter  to 
the  urgent  need  to  streamline  and  expedite  federal  litigation,  which  has  be- 
come increasingly  complex. 

3.  The  serious  dangers  of  a  divided  California  remain  under  the  pmrisions  of 
8.  129.  The  earlier  proposal  of  the  Commission  on  Revision  of  the  Federal 
Court  Appellate  System  which  would  have  divided  the  Ninth  Circuit  into  two 
new  circuits — and  would  have  divided  the  State  of  California  in  the  process — 
engendered  strong  opposition  in  California  and  elsewhere.  While  the  Sub- 
committee's "two-divi.sion"  approoch  is  a  well-intentioned  effort  to  minimize 
the  problems  of  a  divided  California,  the  solution  does  not  come  to  grips  with 
the  fundamental  problems. 

Under  S.  729,  California  would  be  united  for  purposes  of  appellate  review 
in  form  only.  In  practical  terms,  it  makes  little  difference  whether  California 
is  split  between  two  circuits  (as  it  was  under  the  earlier  proposal  of  S. 
2990)  or  between  two  divisions  (as  under  S.  729),  because  the  defects  of  the 
old  proposal  persist. 

For  example,  one  of  the  most  serious  problems  created  by  a  divided  Cali- 
fornia is  the  potential  for  inconsistent  judgments  in  cases  involving  the  same 
parties  and  same  issues  but  brought  in  different  parts  of  the  state.  In  Cali- 
fornia there  are  a  tremendous  number  of  statewide  businesses,  and  many 
disputes  are  brought  within  the  jurisdiction  of  District  Courts  in  both  the 
Northern  and  Soutliern  part  of  the  State.  Inconsistent  judgments  in  two 
branches  of  litigation  could  put  a  litigant  in  the  intolerable  situation  in  which 
he  might  not  be  able  to  avoid  disobedience  of  one  court. 

Perhaps  more  serious  than  the  possibility  of  inconsistent  judgments  is 
the  problem  of  conflicts  as  to  the  legal  rules  applicable  in  a  given  situation. 
In  California  were  bifurcated,  there  is  a  high  risk  that  the  Northern  Divi- 
sion would  interpret  California  or  federal  law  in  one  way,  while  the  Southern 
Division  would  interpret  it  in  an  opposite  or  significantly  different  way.  This 
would  lead  to  uncertainty,  unequal  treatment,  and  an  unattractive  inducement 
to  forum  shopping.  The  possibility  of  Supreme  Court  review  in  any  case  is 
highly  uncertain  in  view  of  its  own  burdened  docket. 

In  addition,  if  the  two  divisions  in  California  should  interpret  state  or 
federal  law  in  different  ways,  there  is  the  unpleasant  prospect  that  California 
citizens  would  be  held  to  markedly  different  standards  of  conduct  simply 
by  virtue  of  where  their  cases  were  brought  or  where  they  happened  to  be 
living  or  travelling  in  the  state.  It  is  hard  to  believe  that  the  architects  of  our 
federal  system  intended  that  citizens  of  the  same  state  should  be  governed  in 
such  a  fortuitous  and  haphazard  manner,  and  this  seems  particulai'ly  true  in 
our  highly  mobile  and  interdependent  society. 

At  the  risk  of  some  repetition  I  would  summarize  and  re-emphasize  that  the 
joint  en  banc  panel  simply  does  not  provide  a  satisfactory  solution  to  the 
numerous  problems  created  by  a  bifurcated  California.  As  pointed  out  earlier, 
the  mechanism  is  awkward  and  slow.  At  best,  it  would  leave  California 
citizens  subject  to  the  risk  of  inconsistent  judgments  and  conflicts  of  interpre- 
tation of  state  and  federal  law  for  many  years  while  cases  move  up  and  down 
through  four  layers  of  decision  making.  Moreover,  there  is  no  assurance  that 
the  joint  en  banc  panel  will  agree  to  hear  and  resolve  cases  presenting  these 
problems.  Finally,  as  spelled  out  above.  S.  729  does  not  permit  n  joint  en  banc 
review  of  a  decision  from  a  non-California  district  even  though  it  may  be  in 
conflict  with  a  decision  of  one  of  the  California  divisions  and  even  though  it 
may  have  the  most  serious  ramifications  for  Calif ornions. 

Without  going  into  great  detail,  it  nrobably  bears  mention  that  there  have 
been  many  efforts  to  split  California  for  one  purpose  or  another.  Suffice  it  to 
say  here  that  such  efforts  are  as  old  as  the  State  itself,  going  back   to  the 
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time  of  Admission  in  1850  when  it  was  proposed  that  California  be  divided 
between  slave  and  free  territory.  Only  a  decade  ago  tliere  was  talk  of  a 
division  of  Califoi'iiia  in  the  wake  of  the  reapportionment  decisions  by  the 
Supreme  Court.  All  of  these  attempts  to  split  California,  I  am  happy  to  say, 
have  failed. 

Against  this  background,  bifurication  would  pose  a  more  fundamental  danger 
over  and  above  these  problems  we  have  been  discussing.  It  would  breed 
a  sense  of  separation  in  our  state,  exactly  contrary  to  the  direction  in  which 
we  should  be  moving.  After  having  resisted  political  division  of  the  state  for 
more  than  a  century,  it  would  seem  most  unfortunate  to  take  a  backward  step 
in  the  judicial  tield. 

4.  In  spite  of  my  grave  douhts  about  the  icorknhility  of  the  changes  pro- 
posed by  S.  729,  I  would  also  underscore  tioo  of  the  aspects  of  the  proposal 
that  have  high  promise.  First,  it  is  unquestionably  necessary  to  increase  the 
number  of  judges  in  the  circuit.  It  is  time  to  end  the  very  heavy  reliance  on 
visiting  judges  and  district  court  judges  to  handle  the  work  of  the  Ninth 
Circuit,  with  the  inevitable  delays  and  inefficiencies  of  that  approach. 

Second,  there  is  much  merit  in  the  concept  of  a  seven  or  nine  member  en 
banc  panel  to  resolve  conflicts  among  the  panels  of  the  circuit.  The  method 
of  selection  of  the  en  banc  panel  is  a  thorny  question.  Personally.  I  would 
prefer  random  .selection,  with  judges  serving  three  year  terms,  and  two  or 
three  going  off  each  year,  but  this  is  only  a  suggested  approach  and  it  needs  a 
good  deal  of  study  and  careful  thought. 

Again,  'Sir.  Chairman,  may  I  express  my  appreciation  for  the  opportunity  to 
appear.  We  .shall  look  forward  to  the  further  recommendations  of  the  Sub- 
committee on  the  underlying  problems  of  the  appellate  process  as  well  as 
further  consideration  of  the  circuit  realignment  question. 

Los    AXGELES    CpUNTY   BAR  ASSOCIATION 
RESOLUTION' 

(Board  of  Trustees.  Adopted  January  S.  1975> 

Whereas.  United  States  Senate  Bill,  S.  2990  (committee  print  dated  Decem- 
ber 2.  1974)  and  an  accompanying  draft  report  of  the  United  States  Senate 
Committee  on  the  Judiciary  have  been  examined  by  the  Federal  Courts  and 
Practices  Committee  of  the  Los  Angeles  Connty  Bar  Association,  and  the 
Committee  having  reported   thereon  with  its  recommendations :  and 

Whereas,  the  Board  of  Trustees  of  the  Los  Angeles  County  Bar  Association, 
a  voluntary  bar  association  of  11.500  members,  has  considered  the  report  and 
recommendations,  and  after  full  debate,  the  Board   resolves  as  follows : 

1.  The  Association  opposes  the  basic  proposal  in  .said  Bill  to  divide  the 
Nintth  Circuit  into  two  divisions,  which  would  split  the  State  of  California. 

2.  The  concept  that  the  en  banc  powers  of  the  court  be  exercised  by  a  panel 
of  less  than  the  whole  number  of  circuit  judges  is  a  workable  and  useful 
concept. 

3.  This  Association  endorses  the  proposal  of  the  Board  of  Governors  of  the 
State  Bar  of  California  that  a  simpler  Bill  be  drafted  to  accomplish  the 
following : 

(a)  Increase  the  number  of  circuit  judges  as  proposed  in  the  existing  Bill: 
(1))  Provide  for  a  selected  or  designated  "en  banc  panel"  of  less  than  all  the 

circuit  judges,  such  as  7  or  9  circuit  judges,  to  exerci.se  all  the  en  banc  powers 

of  the  circuit : 

(c)  Select  or  designate  the  circuit  judges  to  serve  on  the  "en  banc  panel"  in 

some  appropriate  manner. 

Senator  BntniCK.  We  mi^ht  send  yon  some  interroofatories. 

Mr.  Christopher.  I  will  be  very  ^lad  to  respond  and  I  will  be 
here  all  dav  in  case  the  decision  is  reversed. 

Senator  Btt^dick.  The  committee  stands  in  recess  until  the  further 
call  of  the  Chair. 

[Whereupon  the  subcommittee  recessed  at  11 :20  a.m.] 
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TUESDAY,   MAY  20,    1975 

U.S.  Sen-ate. 
Subcommittee  ox  iMPRo^T.ivrEXT  ix  JuniciAL  Machinery 

or  THE  Committee  ox  the  Judiciary, 

Washington,  D.C. 

The  subcommittee  met,  pursuant  to  recess,  at  10  a.m.,  in  room  457, 
Russell  Senate  Office  I^uildino-,  Senator  Quentin  X.  Burdick  (chair- 
man of  the  subcounnittee) ,  presidino". 

Present:  Senator  Burdick  (presiding). 

Also  Present:  William  P.  Westphal,  chief  counsel:  AVilliam  J. 
Weller.  deputy  counsel :  and  Kathryn  M.  Coulter,  chief  clerk.^ 

Senator  Burdick.  The  subcommittee  has  scheduled  today's  and 
tomorrow's  hearings  to  replace  "2  days  of  hearings  which  we  were 
forced  to  suspend  and  cancel  last  March  19  and  '20. 

In  these  2  days  of  hearings,  we  wnll  receive  the  testimony  or  pre- 
pared statements  from  witnesses  and  organizations  who  are  inter- 
ested in  S.  729.  and  in  the  printed  amendment  to  S.  729,  offered  by 
Senators  Tunney  and  Cranston. 

S.  729  represents  a  subcommittee  modification  to  the  recommenda- 
tion of  the  Commission  on  Revision  of  the  Federal  Court  Appellate 
System  to  the  effect  that  tlie  ninth  circuit  be  divided  so  as  to  create 
a  new  and  separate  Twelfth  circuit.  The  subcommittee  modification 
would  create  within  the  ninth  circuit  two  divisions. 

The  southern  division  would  consist  of  the  States  of  Arizona  and 
Nevada,  and  the  central  and  southern  judicial  districts  of  California. 

The  northern  division  would  consist  of  the  eastern  and  northern 
districts  of  California,  Hawaii,  and  all  other  unnamed  States  in  the 
ninth  circuit. 

The  subcommittee  modification  resulted  primarily  fi'om  the  fact 
that  in  hearings  held  last  September  and  October,  witnesses  from 
the  State  of  California  objected  to  the  Revision  Commission's  plan 
which  would  place  part  of  the  judicial  business  of  the  courts  of 
California  into  each  of  two  separate  and  distinct  circuits. 

As  a  result,  the  subcommittee  modification  creates  separate  divi- 
sions within  the  ninth  circuit,  and  provides  that  any  conflict  between 
those  two  divisions  with  respect  to  the  validity  construction  or  ap- 
plication of  any  State  or  Federal  statute  affecting  rights  of  litigants 
in  California,  would  be  resolv^ed  by  a  joint  en  banc  panel  consisting 
of  the  four  most  senior  judges  in  point  of  service  from  each  of  the 
divisions,  plus  the  senior  chief  judge  of  the  two  divisions. 

On  March  17,  my  colleagues.  Senators  Tunney  and  Cranston,  in- 
troduced Printed  Amendment  Xo.  132,  which  would  amend  S.  729. 
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The  basic  thrust  of  the  printed  amendment,  which  I  believe  was  sug- 
gested by  the  California  State  Bar  Association,  is  to  leave  the  ninth 
circuit  intact  from  a  geographic  standpoint,  to  increase  the  number 
of  judges  from  13  to  20,  and  to  provide  that  the  en  banc  function  for 
the  entire  circuit  be  handled  by  nine  of  the  20  judges. 

Thus,  the  basic  question  would  appear  to  be  one  of  choosing  be- 
tween the  suggestion  of  the  printed  amendment  that  Congress  au- 
thorize a  20-judn-o  circuit  or  as  suggested  by  the  Revision  Commis- 
sion that  Congress  authorize  a  large  circuit  of  that  size  to  function 
in  two  separate  divisions,  consisting  of  9  and  11  judges  respectively. 

It  seems  to  me  that  the  basis  for  a  choice  must  rest  upon  which 
alternative  is  most  calculated  to  improve  judicial  efficiency  and  to 
promote  administration  of  justice, 

I  think  it  would  be  well  to  point  out  what  the  Revision  Commis- 
sion has  to  say  about  the  possibility  of  simply  adding  more  judges 
to  the  ninth  circuit  without  making  some  change  in  the  structure  of 
the  circuit. 

In  its  report  of  December  1973,  the  Commission  stated : 

At  the  Commission's  hearings,  held  in  four  cities  of  the  ninth  circuit  the  vast 
majority  of  the  witnesses  recognized  tliat  some  change  in  the  structure  of  the 
circuit  is  necessary. 

It  was  also  generally  recognized  that  the  problems  faced  by  the  court  could 
not  be  adequately  resolved  by  simply  increasing  the  number  of  judges.  Adding 
judges  without  more  is  no  solution.  The  fifth  circuit  judges,  having  lived  with 
a  court  of  15,  have  repeatedly  gone  on  record  as  opposing  any  increase  beyond 
that  number. 

Indeed,  a  majority  of  the  active  judges  of  the  fifth  find  15  too  many.  Some 
of  the  ninth  circuit  judges,  too,  have  pointed  to  the  difficulties  encoimtered  by 
their  own  court  of  13,  in  maintaining  institutional  unity. 

Indeed,  in  m.ore  ways  than  one,  the  ninth  circuit  is  close  on  the  heels  of  the 
fifth,  where  a  majority  of  judges,  despite  their  remarkable  efforts  to  cope  with 
a  burgeoning  caseload  and  a  vast  geographical  area,  have  requested  im.mediate 
relief.  It  should  not  be  necessary  for  the  ninth  circuit  to  relieve  the  history  of 
the  fifth  circuit  before  its  problems  of  caseload  and  geographical  size  are 
ameliorated. 

I  should  also  point  out  at  this  time  that  in  October  of  1971.  the 
Federal  Judicial  Center  submitted  a  questionnaire  to  all  Federal 
judges  in  the  United  States.  A  total  of  241  judges  responded  to  the 
questionnaire. 

Of  special  concern  to  us  is  the  response  of  these  Federal  iudfi-es  to 
the  following  two  questions :  "Assuming  a  circuit  reorganization  is 
undertaken,  what,  in  your  opinion,  should  be  the  optim.um  number 
of  judges  per  circuit  court?"  And.  "Since  it  will  be  difficult  to  create 
the  required  number  of  circuits  so  that  each  one  has  precisely  the 
optimum  number  of  judges,  what  should  be  the  maximum  and 
minimum  number  of  judges  per  circuit  court?" 

Responses  to  these  questions  as  to  what  is  the  optimum  number 
of  judges  for  an  appellate  court  indicated  a  clear  majority  felt  that 
a  nine-iudge  court  was  preferred.  "\'\nien  the  response  of  only  appel- 
late judges  was  considered,  almost  two-thirds  felt  that  nine  was  the 
preferred  number  of  judges. 

However,  in  response  to  the  second  question  as  to  what  is  the 
maximum  court  size,  the  Federal  Judicial  Center  reported  responses 
as  follows: 

While  41  percent  favored  nine  as  the  maximum  court  size,  sizable  number 
of  judges  felt  that  a  court  could  contain  11,  12,  or  even  15  judges,  and  still 
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function.  It  is  perhaps  significant  that  no  judge  thought  that  a  court  of  more 
than  15  judges  would  be  acceptable.  On  the  other  side  of  the  coin,  many  judges 
felt  that  five  was  the  minimum  size  for  an  appellate  court.  However,  a 
significant  number  of  judges  suggested  three,  six,  and  seven,  as  the  minimum 
size  of  a  court. 

In  our  prior  hearing  on  ]March  19,  we  received  the  testimony  of 
Mr.  Thomas  Nelson,  president  of  the  Idaho  Bar  Association,  of 
Judge  Shirley  Hiifstedler  and  of  Mr.  Warren  Christopher,  presi- 
dent of  the  Los  Angeles  County  Bar  Association.  We  have  addi- 
tional witnesses  scheduled  today  and  tomorrow. 

Before  calling  our  first  witness,  let  me  state  that  at  the  conclu- 
sion of  today's  hearing  record,  we  will  incorporate  into  the  record 
copies  of  correspondence  from  the  following  individuals  and  organ- 
izations: A  letter  from  Mr.  Earl  Hill,  advising  that  the  State  Bar 
of  Nevada  supports  the  proposal  to  divide  the  ninth  circuit  into  two 
parts  and  stating  that  a  majority  of  the  lawyers  would  favor  Nevada 
being  aligned  with  southern  California. 

A  letter  from  JNIr.  Diclv  Wong,  advising  that  the  Hawaii  State 
Bar  Association  supports  S.  729 ; 

A  letter  from  Mr.  Douglas  Drysdale,  advising  that  the  Montana 
State  Bar  Association  supports  the  proposal  to  divide  the  ninth 
circuit,  and  advising  that  Montana  desires  to  remain  attached  to 
that  part  of  the  ninth  circuit  which  would  sit  in  San  Francisco, 
Portland,  and  Seattle; 

A  letter  from  Mr.  John  Holloway,  advising  that  the  board  of 
governors  of  the  Oregon  State  Bar  Association,  by  resolution,  sup- 
ports legislation  to  split  the  ninth  circuit  as  recommended  by  the 
Eevision  Commission ; 

A  letter  from  Mr.  Eugene  Thomas,  of  the  Idaho  State  Bar  Asso- 
ciation, supporting  the  provisions  emliodied  in  S.  7'29,  and  recogniz- 
ing that  the  possibility  of  a  so-called  "northwest  circuit"  must  await 
future  events;  and,  a  letter  from  Mr.  Edward  Friar,  advising  that 
the  Washington  State  Bar  Association  favors  the  creation  of  a 
northwest  circuit,  and  opposes  any  division  which  would  include  the 
State  of  Washington  with  any  part  of  California. 

Because  one  of  our  witnesses  today  is  Chief  Judge  Richard  H. 
Chambers,  of  the  ninth  circuit,  and  because  Judge  Chambers  urged 
us  to  consider  the  views  of  all  13  of  the  judges  in  his  circuit,  we  will 
include  in  the  hearing  record  correspondence  from  the  following 
judges  of  the  ninth  circuit:  Judge  Herbert  Choy;  Judge  Eugene 
Wright ;  Judge  Jam^es  Browning ;  Judge  Alfred  Goodwin ;  Judge 
John  Kilkenny;  and  Judge  Ozell  Trask.  A^^iile  the  majority  of  these 
judges  support  S.  729,  the  letters  they  have  written  will  speak  for 
themselves. 

Also.  I  will  include  in  the  record  a  copy  of  a  letter  from  Judge 
Eussell  Smith  to  Senator  Mansfield,  advising  that  the  IMontana  dis- 
trict court  judges  support  S.  729. 

I  will  also  include  a  letter  from  Chief  Judge  Harry  Phillips  of 
the  sixth  circuit  and  a  letter  from  Professor  Noel  Keyes  of  Pepper- 
dine  University  School  of  Law.  There  will  also  be  included  letters, 
dated  February  14  and  April  25,  1975,  together  with  a  prepared 
statement  of  Honorable  Evelle  Younger,  the  attorney  general  of 
California,  who  advised  me  that  his  office  was  unable  to  have  a 
witness  to  attend  our  hearing  today. 
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(The  letters  referred  to  are  printed  at  the  end  of  this  day  of 
hearings.) 

I  understand  that  my  colleague,  Senator  Tunney  of  California, 
desires  to  submit  a  written  statement  because  his  commitments  in 
connection  Avith  otlier  hearings  prevent  his  attendance  here  today. 

(The  prepared  statement  of  Senator  Tunney  follows:) 

Prepared   Statement  of   Senator  John   V.   Tuxnet 

Mr.  Chairman :  Thank  you  for  this  opportunity  to  comment  on  S.  729,  a  bill 
to  revise  the  Nintli  and  Fifth  Circuits.  I  am  pieased  that  this  Subcommittee 
has  undertalven  the  difficult  tasli  of  providing  relief  for  these  two  beleaguered 
circuits;  such  reform  has  long  been  needed.  As  a  Senator  from  California.  I 
am  particularly  concerned  v^irh  those  aspects  of  the  bill  dealing  with  the 
Ninth  Circuit.  Although  its  case  load  has  increased  substantially  in  recent 
years,  the  number  of  judges  on  the  Circuit  has  not  increased  since  1968,  so 
that  by  1973  the  court  had  a  backload  of  170  cases  per  judge.  To  deal  with 
this  situation,  the  court  has  had  to  make  more  use  of  district  court  judges 
and  retired  members  on  its  three-person  panels,  but  even  these  measures  have 
not  alleviated  the  problem.  It  is  obvious  that  Congress  should  provide  a 
remedy. 

Unfortunately,  I  do  not  feel  that  the  solutions  offered  by  this  bill  are  viable, 
S.  729  propo.ses  an  increase  in  the  number  of  judges  for  the  Ninth  Circuit 
from  13  to  20  together  with  the  creation  of  two  '•divisions"  of  tlie  circuit  of 
nearly  equal  coseload  and  population.  This  numerically  balanced  revision 
would  cut  California  into  halves,  placing  the  northern  part  of  the  State  in 
one  division  and  the  soutliern  part  in  another.  I  fear  that  such  a  division 
would  place  intolerable  burdens  on  California  State  government  officials  and 
litigants  concerned  with  California  law  issues  who  would  have  to  deal  with 
both  divisions  of  the  Circuit  between  which  there  might  be  conflicts  of  inter- 
pretation. ^Moreover,  this  novel  approach  to  judicial  reform  might  cause  more 
delays  in  the  handling  of  complete  cases  and  would  certainly  contribute 
further  intricacies  to  an  already  complicated  Federal  appellate  system. 

In  an  effort  to  avoid  these  problems.  Senator  Cranston  and  I  have  intro- 
duced an  amendment  to  S.  729.  co-sponsored  by  Senator  Laxalt  of  Nevada, 
which  would  iiicrease  the  nuniber  of  judgesliijis  from  13  to  20.  but  which 
wouhl  keep  the  circuit  and  California  intact.  I.  therefore,  welcome  this  chance 
to  explain  both  my  objections  to   S.  729  and  the  reasons  for  my  amendment. 

S.  729  is  a  product  of  the  Commission  on  Revision  of  the  Federal  Court 
Appellate  System.  The  Commission  Report  .suggested  that  the  9tli  Circuit  be 
split  into  two  separate  circuits,  and.  because  California  contributes  about  70 
percent  of  the  cases  now  handled  by  tlie  Circuit,  that  the  State  be  divided 
between  the  two  new  circuits.  At  the  Hearings  on  this  proposal,  renresentative.s 
from  the  California  State  Bar  Association,  local  bars,  and  California  State 
government  pointed  out  that  sueli  a  division  of  the  state  could  create  serious 
coTiflicts  Itetween  the  two  new  Circuits,  each  of  which  would  lie  interpreting 
California  law. 

Tn  response  to  these  criticisms  of  the  Comnnssion's  plans.  S.  720  no  loii^er 
envisions  the  creation  of  two  separate  circuits,  lint  proposes  splittinc  tb<^ 
Ninth  Circuit  into  Northern  and  Southern  divisions,  with  the  State  of  Cali- 
fornia again  divided  in  half.  The  bill  would  also  establish  a  7iew  judicial 
entitv.  entitled  a  "joint  ot^  hanc  panel."  Thi*;  ]ianel  would  preside  over  both 
divisions  of  the  circuit  to  resolve  conflicts  in  cases  arising  from  California.  T 
appreciate  the  fact  that  the  Snbcommittpe  has  drafted  a  bill  desiffned  to  over- 
come the  objections  made  to  the  Conunission's  original  susgestiou.  T?y  nrovid- 
ina"  for  the  creation  of  a  '"joint  cti  hniir  panel."  it  has  acknowledged  that  the 
division  of  a  state  between  two  circuits  or  tw(i  divisions  of  the  same  circuit- 
can  creote  special  jurisdictional  and  substantive  legal  problems.  I  am  plea.sed 
that  these  problems  have  been  recognized. 

However.  S.  729  redefines  the  word  "circuit"  in  other  statutes  and  provisions 
of  the  law  so  that  each  "division"  is  actually  a  judicial  circuit  with  tlie  power 
to  sit  ev  hnitc.  Tluis  the  same  problems  that  would  occur  with  two  circuit.^!, 
intenu'eting  California  law  will  occur  between   two  separate  divisions  of  the 
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Nintli  Circuit  interpreting  the  same  law.  Conflicting  judgments  or  orders  be- 
tween the  two  divisions  arising  from  California  cases  remain  a  problem. 
Moreover,  a  statewide  California  agency  under  S.  729  might  still  be  faced  with 
the  dilemma  of  following  inconsistent  rulings  in  the  northern  and  southern 
parts  of  the  state. 

Nor  are  these  objections  to  the  division  of  the  Ninth  Circuit  and  California 
academic  or  limited  to  unusual  situations.  In  his  prepared  statement  to  this 
Subcommittee  on  March  20.  California  State  Attorney  General  Evelle  J. 
Younger  listed  six  areas  in  the  Held  of  criminal  law  alone  where  such  conflicts 
co\ild  easily  occur.  In  cases  of  statewide  impact,  such  as  tho.se  arising  out  of 
California's  billion  dollar  water  project  which  runs  the  length  of  the  state, 
conflicting  decisions  are  a  very  real  possibility  ;  challenges  in  Federal  court 
are  likely  to  be  brough  against  such  a  project  or  state  agency  actions  from 
both  the  north  and  south  parts  of  the  state,  which,  under  S.  729.  would  place 
these  cases  in  different  divisions  of  the  circuit.  It  is  clear,  then,  that  the  bill 
invites  forum  shopping  and  conflicting  interpretations.  Indeed,  it  is  because 
such  conflicts  will  occur  that  the  Subcommittee  has  provided  for  the  creation 
of  a  "'joint  cii   banc  panel"  in  S.  729. 

Since  most  of  the  cases  presently  handled  by  the  Ninth  Circuit  come  from 
California,  tliis  special  panel  will  prol)ably  liave  a  heavy  caseload.  Yet,  it 
may  not  be  erpial  to  its  task.  En  have  panels  are  now  rarely  held  in  all  the 
circuits  because  of  the  difliculty  in  getting  a  large  number  of  judges  together 
at  one  time.  This  is  particularly  true  in  the  geographically  large  Ninth  Circuit 
wliich  held  no  en  hanc  liearings  in  Fiscal  Year  1971  or  Fiscal  Year  1972.  Be- 
cau.se  of  a  similar  difficulty  in  getting  together  the  nine  judge;  from  botli 
divisions  who  are  to  comprise  tliis  "joint  en  Ixinc  panel,"'  there  may  well  be  a 
tendency  for  it  to  meet  occasionally  to  resolve  only  the  most  obvious  cases  of 
conflict  between  the  two  divisions.  Ca.ses  in  which  a  potential  conflict  may 
exist  or  which  are  not  seen  to  be  of  the  utmost  importance  may  not  be  heard 
by  this  "joint  en  hone  panel."  Yet.  the  failure  to  resolve  such  cases  may  create 
uncertainties  in  the  law  which  will  make  pl:;nning  diflieult  in  both  the  public 
and  private  sectors.  Even  in  cases  which  are  scheduled  to  be  heard,  going 
through  an  additional  tier  of  appeal  will  add  to  the  delay  of  resolving  them. 

This  joint  en  lane  panel  is  also  objectionable  as  a  reform  measure  because 
it  will  add  to  the  costs  of  litigating  cases  concerned  with  California  law  and 
will  be  a  substantial  burden  to  tlie  Federal  bar  in  California.  Lawyers  in  my 
State  who  litigate  in  Federal  Court  will  have  to  follow  cases  in  both  divisions 
and  will  be  penalized  by  the  added  costs  and  delays  if  they  unfortunately 
liave  to  appeal  a  case  on  the  grounds  that  a  conflict  exi.sts  l)etween  the  divi- 
sions. This  burden  will  be  particularly  great  for  the  California  State  govern- 
ment which  v.ill  have  to  monitor  decisions  in  both  divisions  and  appeal  any 
conflicts  which  exist  to  insure  that  state  agencies  can  apply  uniform  proce- 
dures and  orders  throughout  the  entire  State. 

The  jurisdiction  of  this  special  panel  may  also  be  too  circumscribed  for  it  to 
deal  with  all  the  potential  or  actual  conflicts  that  may  exist  between  the 
divisions  in  the  interpretation  of  California  law.  As  Warren  Christopher. 
President  of  the  Los  Angeles  County  Bar  Association,  pointed  out  in  his 
testimony  before  this  Stibcommittee  in  March,  an  Arizona  litigant  will  a])- 
parently  not  have  standing  l)efore  this  "joint  en  hone  panel"  to  resolve  a  con- 
flict between  his  case,  which  arose  in  his  own  state,  and  a  decision  in  the 
Northern  Division.  Thus  different  orders  or  rules  of  law  could  apply  in  the- 
northern  and  southern  parts  of  California  which  could  not  be  resolved  except 
by   an   apjieal   to  the   Supreme  Court. 

Because  of  the  complexities,  uncertainties  and  problems  presented  by  S. 
729.  Senators  Cranston.  Laxalt  and  I  have  offered  an  amendment  which 
would  not  alter  the  proposed  increase  in  the  number  of  judges  in  the  Ninth 
Circuit  from  13  to  20  but  would  keep  the  circuit  find  California  intact.  T 
believe  that  we  are  all  in  agreement  that  these  additional  judges  ar^  needed 
to  help  the  court  rediice  its  cu^-rent  backlog  of  cases.  As  S.  729  recognizes, 
though,  a  method  must  be  found  to  provide  for  the  managealiility  of  such  a 
large  circuit:  20  judges  would  rarely  be  able  to  sit  en  hane.  Therefore,  this 
amendment  authoiizes  the  use  of  an  "d?  Innc  panel"  of  nine  judges  selected 
by  seniority  or  by  any  other  method  chosen  by  the  Circiiit.  "While  it  mav  bp 
preferable,  as  the  Commission  Report  found,  to  have  circuits  of  nine  members 
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each,  in  the  Ninth  Circuit  this  is  not  possible  without  the  division  of  the 
State  of  California,  which  presents  problems  that  outweigh  the  advantages 
of  the  9  judge  model. 

Mr.  Chairman,  there  has  been  some  criticism  of  our  amendment  to  the 
effect  that  limiting  the  en.  'banc  function  in  all  cases  to  nine  judges  is  not 
conductive  to  harmony  in  a  court  containing  more  than  nine,  and  would  have 
the  effect  of  creating  "first-  and  second-class"  circuits  judges.  Such  a  division 
of  authority,  though,  is  found  in  every  judicial  system  and  in  every  form  of 
governmental  and  private  organization.  Moreover,  this  same  criticism  can  be 
made  against  S.  729  is  creation  of  a  .special  ''joint  en  hano  panel,"  for  it  too 
would  be  comprised  of  nine  judges  who  would  decide  certain  cases  for  all  the 
circuit's  20  members.  In  short,  I  believe  that  nine  circuit  judges  selected  by 
an  appropriate  procedure  similar  to  that  proposed  for  the  "joint  en  banc  panel" 
is  S.  729  would  be  a  suitable  tribunal  to  make  and  settle  the  law  of  the 
circuit.  With  such  a  review  jurisdiction  explicitly  provided  by  statute,  I  do  not 
believe  that  there  would  be  any  "disharmony"  in  the  circuit. 

Moreover,  this  amendment  provides  a  method  for  insuring  the  managability 
of  a  20  judge  circuit  without  requiring  any  changes  in  the  procedural  or 
structural  characteristics  of  the  court.  It  requires  neither  drastic  changes  in 
court  procedure  nor  the  creation  of  new  rules  to  be  added  to  the  sufficiently 
complicated  nature  of  Federal  appellate  procedure.  It  is  also  consistent  with 
the  fourth  criterion  listed  in  the  Commission  report  for  the  successful  revi- 
sion of  the  circuits  which  states  that  excessive  changes  from  present  patterns 
are  undesirable.  By  providing  for  a  nine-judge  en  banc  panel,  this  amendment 
creates  no  other  changes  in  current  circuit  practice — unlike  S.  729  which 
would  have  to  be  implemented  with  many  new  rules  and  procedures. 

In  sum.  this  amendment  represents  a  simpler  method  to  revise  the  Ninth 
Circuit  which  will  create  fewer  problems  and  avoid  unnecessary  changes.  It 
accomplishes  everything  that  S.  729  does  in  a  more  direct  fashion  and  .should 
not  be  thought  of  as  a  "stop  gap"  measure.  Both  our  amendment  and  S.  729 
increase  the  number  of  judges  on  the  Circuit  from  13  to  29 ;  our  amendment 
however,  accomplishes  this  without  dividing  the  Circuit  and  the  State  of 
California  or  creating  a  cumbersome  additional  level  of  appeal.  The  amend- 
ment has  the  support  of  the  California  State  Bar  Association  and  the  Cali- 
fornia State  Attorney  General.  Judge  Shirley  Hufstedler,  a  distinguished 
member  of  the  Ninth  Circuit,  also  supports  the  l)asic  ideas  embodied  in  the 
amendment.  The  Los  Angeles  Times,  The  Sacramento  Bee  and  Biverside  Press 
Enterprise  have  written  editorials  in  support  of  the  amendment,  and  have 
expressed  their  dismay  at  the  possible  adverse  consequences  of  S.  729. 

In  light  of  this  supnort  and  the  problems  which  the  bifurcation  of  Cali- 
fornia would  create,  I  respectfully  submit  that  the  subcommittee  consider 
favorably  the  amendment  which  Senators  Cranston,  Laxalt  and  I  have  offered. 
In  the  interests  of  simplicitv.  continuitv  and  uniformity  of  decision  within 
the  Ninth  Circuit.  I  believe  that  it  should  be  adopted. 

I  would  like  to  submit  the  editorials  I  have  mentioned  as  attachments  to  this 
statement. 

[From  the  Riverside  Press  Enterprise,  March  21.   1975] 

One  Appellate  Courts  Indtvistble 

A  bill  before  the  U.S.  Senate  would  split  California  into  two  federal  appel- 
late court  jurisdictions,  which  might  not  sound  especially  unworkable,  but 
would  probably  produce  confusion  in  determining  the  applicability  of  appeals 
court  rulings. 

The  Ninth  District  Court  of  Appeals  comprises  the  nine  western  states, 
including  California.  It  has,  as  courts  everywhere  do.  a  growing  caseload. 
More  judges  are  needed,  and  a  bill  introduced  by  Sen.  Quentin  Burdiek. 
D-N.D.,  would  increase  the  number  of  Ninth  District  justices  from  13  to  20. 

Good  enough.  But  the  Burdiek  bill  would  also  .split  the  Ninth  District  into 
two  subdivisions,  one  of  which  would  include  Northern  California  and  the 
other  of  which  would  get  Southern  California.  That  is  better,  but  not  by 
much,  than  the  recommendation  of  a  federal  commission  in  1973.  that  the 
Ninth  ought  to  be  split,  not  into  two  siibdivisions,  but  into  two  distinct  appel- 
late court  districts,  again,  with  part  of  California  in  each. 

The  problem  posed  by  any  such  division  of  the  state  is  that  appellate  court 
decisions  are  applicable  only  within  the  area  of  their  jurisdiction,  and  it  is 
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not  liard  to  conjure  a  situation  in  which  the  controlling  appellate  court  rulings 
on  a  particular  issue  would  differ  from  Northern  California  to  Southern  Cali- 
fornia, and  perhaps  differ  diametrically. 

California's  two  Democratic  senators,  Alan  Cranston  and  John  Tunney.  plan 
to  introduce  an  amendment  to  the  Burdick  bill  which  would  drop  the  sub- 
division proposal  and  substitute  a  special  panel  of  nine  justices  to  expedite 
appeals.  That  seems  the  better  way,  because  where  possible  the  federal  courts 
(and  federal  jurisdictions  of  all  kinds)  ought  to  observe  local  and  state  gov- 
ernment boundaries. 

[From  the  Los  Angeles  Times,  May  6,  1975] 
The  Burden  in  the  9th  Circuit 

.  Federal  appellate  courts  are  burdened  by  an  oppressive  workload.  The  litiga- 
tion is  heavy  in  the  huge  9th  Circuit,  which  extends  from  the  Arctic  Circle  to 
the  Mexican  border  and  from  Montana  to  Guam.  Roughly  two-thirds  of  the 
workload  of  the  U.S.  Court  of  Appeals  for  the  9th  Circuit  is  generated  in 
California.  Something  should  be  done. 

But  legislation  pending  in  Congress  that  would  split  the  circuit  into  two 
divisions,  with  Northern  California  and  Northwestern  states  in  one  division 
and  Southern  California  and  Southwestern  states  in  the  other,  is  certainly 
not  the  answer. 

It  would,  as  Judge  Shirley  Hufstedler  of  the  9th  Circuit  told  a  Senate 
judiciary  subcommittee,  create  "a  jurisdictional  and  procedural  morass."  The 
measure,  said  Warren  Christopher,  president  of  the  Los  Angeles  County  Bar 
Assn.,  runs  directly  counter  to  the  urgent  need  to  expedite  and  streamline 
federal  litigation.  And  California  Atty.  Gen.  Evelle  J.  Younger  told  tlie  same 
subcommittee  that  there  could  be  confusion  and  delay  in  obtaining  clear  and 
final  decisions  affecting  state  law  and  state  programs. 

Their  concerns  are  thoroughly  justified.  The  northern  division  of  the  court 
might  interpret  state  or  federal  law  in  one  way  while  the  southern  division 
might  interpret  it  in  nn  exactly  opposite  manner.  The  potential  conflict  is 
great.  It  embraces — ^to  name  but  a  few  subjects — water  law,  welfare  rights, 
public  housing,  educational  aid,  revenue  sharing  and  the  administration  of 
criminal  laws. 

Hufstedler  gave  the  committee  a  partial  list  of  systemic  and  dollar  costs 
that  circuit  splitting  would  engineer.  It  included  increased  appellate  and 
district  court  litigation,  further  delay  of  decisions  on  pending  appeals,  escalated 
costs  to  litigants  and  increased  burdens  on  the  U.S.  Supreme  Court. 

The  solution  lies,  we  think,  in  scrapping  the  two-division  concept,  increasing 
the  13-judge  court  to  20  members  and  providing  a  more  expeditious  procedure 
for  the  relatively  infrequent  en  banc  decisions  that  are  necessary  in  cases  of 
overriding  importance  or  far-reaching  effect. 

Present  law  requires  the  participation  of  all  1.3  judges  for  en  banc  decisions. 
Sens.  John  V.  Tunney  and  Alan  Cranston  of  California  plan  to  after  an  amend- 
ment that  would  eliminate  the  two-division  proviso  and  permit  en  banc  deci- 
sions by  9  judges,  rather  than  the  hnped-for-20.  The  amendment  has  been 
drawn  with  the  assistance  of  the  State  Bar  of  California.  Although  Hufstedler. 
Younger  and  Christopher  have  differing  views  as  to  how  the  en  bane  panel 
should  be  constituted,  they  all  support  the  basic  idea.  We  urge  its  adoption  by 

Congress. 

[From  the  Sacramento  Bee.  April  28,  1975] 

The  Halving  of  California 

We  are  disturbed  by  proposals  to  divide  California  into  two  distinct  legal 
sectors  as  the  way  to  relieve  the  logjam  of  cases  before  the  9th  Circuit  Court 
of  Appeals. 

There  is  no  denying  arguments  put  forth  by  the  Chief  Justice  of  the  United 
States,  that  federal  appellate  courts  generally  face  an  oppressive  workload. 

The  11  courts  he  spoke  of  experienced  a  H  per  cent  increase  in  new  cases 
filed  last  year,  for  an  all-time  high  of  16.430.  To  get  by.  Burger  said,  they  had 
to  "resort  to  some  draconian  measures,"  such  as  curtailing  oral  arguments. 
The  number  of  authorized  circuit  judges  (97)  has  remained  constant  since 
1968. 

The  9th  Circuit  Court,  in  our  own  baliwick,  is  among  tho.se  with  a  heavy 
backlog  and  it  has  a  special  problem  in  its  far-reaching  jurisdiction.  But  we 
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find   no    redeeming   excuse   for   tbe   severe   surgery    advocated   in   and    out    of 

The  13-iudge  court  covers  an  area  stretching  from  the  Arctic  Circle  to  the 
Mexican  border,  from  Montana  to  Guam.  Its  nine  western  states  include 
California,  the  most  populous  in  the  nation. 

\  plan  conceived  bv  a  special  commission  last  year  called  for  cuttmg  the 
9th  Circuit  in  half— and  in  the  process  establishing  two  separate  systems  of 
federal  law  in  California.  -^^    ,„ 

Lawyers  protested  the  plan  would  lead  to  an  intolerable  situation  if,  as 
sometimes  happens  between  various  federal  appellate  courts,  the  northern  and 
southern   California  courts  disagreed  on  an  all-California  problem. 

One  example  cited  is  not  academic.  It  deals  with  current  litigation  over  the 
California  Water  Proiect.  which  extends  almost  the  entire  length  of  the 
state.  With  two  circuits,  it  is  possible  they  would  wind  up  issuing  conflicting 
orders   on   water   contract-s— and   then   what?    Stand   in   line   before   the   U.te. 

Supreme  Court?  ,         ^        .^.        ^     •        i. 

The  conflicts  could  affect  prisons,  welfare  departments,  cities  tr.vmg  to 
enforce  statewide  statutes  and  even  private  business— banks,  especially,  iiie 
state  attorney  general's  office  says  the  problems  would  be  "horrendous. 

Sen  Ouentin  Burdick.  D-N.D..  who  failed  to  get  the  divided  court  bill 
through  "last  vear,  has  introduced  a  revised  version  which  would  create  a 
special  nine-judge  panel  to  resolve  conflicts  between  the  two  divisions  of  what 
would  become  a  2(>-.iudge  9th  Circuit.  The  new  approach  makes  the  plan  only 
slightly  less  objectionable.  ,      .       .     ,  «, 

It  seems  reasonable  to  expect  that  legal  and  academic  circles  can  offer  a 
solution  without  going  to  the  extreme  of  partitioning  California.  Such  a 
stringent  step  is  totally  unacceptable. 

Senator  Bfedick.  Our  first  witness  ^viU  be  the  Honorable  Eobert 
Duncan,  tlie  Congressman  from  Oregon. 
Welcome  to  the  committee.  Congressman. 

STATEMENT  OE  HON.  EOBEUT  DUNCAN.  A  EEPEESENTATIVE  IN 
CONGEESS  EEOM  THE  THIED  CONGEESSIONAL  DISTEICT  OF  THE 
STATE  OF  GEEGON 

^Ir.  DrxrAX.  Senator,  it  is  very  kind  of  you  to  have  me.  I  come 
here  as  a  Memlier  of  Congress,  and  as  one  who  practiced  law  for  a 
number  of  vears  in  the  State  of  Oregon.  I  do  not  come  before  you 
as  a  regular  practitioner  in  the  court  of  appeals.  I  come  as  one  ot 
the  frreat  number  of  Orffeon  lawwers,  some  of  whom  practice  m  the 
small  towns,  some  in  Portland,  'avIio  from  time  to  time  come  into 
contact  with  the  Federal  courts. 

T  mio-ht  say  the  office  I  was  with  in  Portland  had  a  great  volume 
of  work  in  the  Federal  court,  although  I  participated  only  spasniod- 
icallv.  T  wrote  a  letter  earlier  this  year  to  the  committee,  which  I 
would  like  included  in  the  record.  I  addressed  myself  to  the  problem 
•of  congestion  in  the  ninth  circuit. 

Senator  Bn^DicK.  Without  obiertion,  that  will  be  included. 

[The  letter  referred  to  follows :] 

March  7.  1975. 

"Hon.   .Tames   O.  Eastlaxd. 

Chnirrnon.   Cnmniitfec  on  the  Jucliciary, 

V.St.  SPMate, 

IVrtshnif/tnti.  B.C. 

Dear  Mr.  Chaiemax  :  As  one  recently  returned  from  the  practice  of  law  in 
Portland.  Oreson.  after  eight  years  of  absence  from  the  Congress.  T  want  to 
ndd  my  support  to  the  efforts  to  solve  the  consrestion  and  delay  in  the  Ninth 
Ci'-cuit  calendar.  Mv  last  case  ran  22  months  from  the  final  brief  to  potifica- 
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tion   of   argument  and    in   that   case   the   respondent   had   not   even   made   an 
ai»pearanee. 

While  I  individually  lean  toward  a  split  of  the  Circuit,  the  consensus  is 
apparently  in  favor  of  some  additional  judges  and  the  retention  of  a  single 
Circuit  with  two  divisions.  The  mechanics  are  of  less  importance  than  is  the 
solution   of  the  problem. 

I  know  there  are  many  other  important  matters  before  your  committee,  but  I 
hope  you  will  be  able  to  reach  this  matter  within  a  reasonable  time. 
Sincerely, 

Robert  B.  Duncax, 
Meinhcr  of  Congress. 

Mr.  DuxcAX.  I,  individually,  lean  toward  the  creation  of  two  cir- 
cuits, but  T  understand  the  problems  that  are  involved  with  respect 
to  the  oritiin  of  most  of  the  cases,  the  difficulty  of  splitting-  the  State 
of  California,  and  I  consider  a  solution  to  the  problem  of  congestion 
to  be  much  more  important  than  the  details  thereof,  and  therefore 
Avithout  qualification,  I  would  support  the  effort  of  this  committee 
in  the  bill  to  create  two  divisions  in  the  ninth  circuit,  to  add  some 
a,dditional  manpower,  again,  in  an  effort  to  solve  this  problem. 

I  appeared  in  fi'ont  of  the  ninth  circuit  on  several  occasions  when 
I  practiced  in  Medford.  JMedford  is  a  long  way  from  the  seat  of  the 
U.S.  district  court.  At  that  time,  most  of  the  lawyers  were  literally 
terrified  of  the  chief  judge  of  that  district,  and  our  personal  pref- 
erences were  to  take  our  cases  into  the  Oregon  courts,  where  we  were 
familiar  with  the  procedure  and  where  we  were  in  much  less  trepi- 
dation of  the  chief  judge. 

From  time  to  time,  however,  we  did  go  into  Federal  court.  The 
more  we  went  in  the  better  we  liked  it. 

On  the  rare  occasions  when  I  had  an  appeal  in  those  days,  I  recall 
the  time  for  its  resolution  was  long  but  at  that  time  also  the  time 
for  resolution  of  cases  in  the  State  of  Oregon  Avas  long,  and  so  it 
did  not  appear  to  be  parti<'ularly  a  problem. 

The  last  case  I  took  to  the  ninth  circuit.  Senator,  was  not  a  A'cry 
complicated  case.  It  Avas  one  in  which  rough  justice  had  been  accom- 
plished in  the  District,  but  my  client  felt  that  his  pleas  had  not  been 
sufficiently  considered.  So  we  took  an  appeal  from  that  case. 

]S"oAV,  on  the  day  before  avo  took  the  appeal,  the  respondent's  attor- 
ney resigned.  Thei'e  Avas  no  further  substitution  of  attorneys.  Our 
briefs  Avere  filed.  There  Avas  never  any  appearance  on  the  part  of 
the  respondent. 

As  I  recall  noAv,  it  took  approximately  22  mouths  from  the  time 
that  our  last  brief  Avas  filed  until  we  were  notified  that  the  case  was 
ripe,  and  had  been  set  doAvn  for  an  original  hearing. 

NoAv,  I  do  not  blame  all  of  these  problems  on  the  judges.  T  know 
that  there  are  problems  that  are  created  by  the  laAA-yers  themselves, 
T  assume  this  committee  is  addressing  itself  to  all  of  the  problems  of 
delay  in  the  courts,  and  coming  from  Oregon  where  our  trial  courts 
Avill  get  to  a  case  in  6  to  9  months,  and  where  the  appeals  are  handled 
Avith  equal  expedition,  AA-e  have  difficulty  in  under.standing  why  the 
Federal  appellate  system  should  be  so  far  behind. 

As  a  matter  of  fact,  if  the  chief  judge  Avho  is  in  the  chambers  noAV 
will  forgix^e  me,  I  do  not  think  I  will  ever  forget  in  this  particular 
appeal  Avhen  the  district  court's  opinion  did  not  seem  to  be  amply 
■explanatory  of  the  thought  processes,  he  leaned  over  the  bench  and 
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said,  'Mr.  Duncan,  what  would  you  tliink  if  we  sent  this  case  back,  if 
we  remanded  it  for  additional  explanation  to  the  trial  court's 
opinion  ? 

And  as  a  lawyer  anxious  to  get  an  affirmative  decision,  I  hesitated 
to  respond  quite  as  freely  as  I  wanted  to,  and  I  finally  decided  I 
would  anyway,  and  I  said,  your  Honor,  do  you  really  want  to  know 
what  I  think,  and  he  said  yes;  and  I  said,  well,  I  do  not  think  very 
much  of  it.  I  said  I  am  from  Oregon,  and  I  said  our  courts  are  fairly 
current,  and  I  said  I  have  had  a  difficult  enough  time  trying  to  ex- 
plain to  my  client  why  we  have  had  to  spend  22  months  getting  this 
case  to  oral  argument,  during  which  period  of  time  for  all  we  know 
the  respondent's  assets  have  been  dissipated,  and  our  ability  to  col- 
lect on  any  judgments  which  might  be  entered  accordingly  impaired. 

But  I  said  I  do  not  think  it  would  be  possible  for  me  to  explain 
a  further  delay,  why  this  case  went  back  on  a  remand,  and  fortunately 
the  court  decided  the  case  promptly. 

Now,  as  I  say,  Oregon,  T  think,  has  set  a  pretty  good  exam.ple  to 
the  rest  of  the  States.  We  introduced  an  intermediate  appellate 
court.  We  give  that  court  the  ability  to  make  memorandom  decisions. 
We  give  that  court  the  power  to  actually  make  a  decision  on  the 
bench,  at  the  conclusion  of  oral  arguments,  and  it  has  cut  the  back- 
log of  cases  down  appreciably  without  any  particular  resentment,  I 
think,  on  the  part  of  either  the  litigants  or  the  attorneys. 

I  would  like  to  suggest  also  that  we  can,  as  a  member  of  a  legisla- 
tive bod,y,  help  the  courts  in  cutting  down  the  volume  of  cases.  Tliere 
are  two  situations  that  occur  to  me  immediately. 

One  of  them  is  on  the  question  of  victimless  crimes,  and  having 
scanned  through  the  chief  judge's  testimonv,  I  note  that  he  refers 
to  that,  too,  and  Oregon  again  took  the  lead  with  respect  to  victim- 
less crime,  particularly  the  crime  of  possession  of  marijuana.  It  now 
makes  it  a  civil  offense  with  a  penalty,  I  think,  of  $100  to  be  caught 
in  possession  of  one  ounce  or  less  of  marijuana. 

Now,  I  have  introduced  a  similar  bill  into  the  Congress  of  the 
United  States.  I  have  reserved  judgment  with  respect  to  the  aboli- 
tion or  the  treatm.ent  similarly  of  sales  not  for  profit,  because  I  do 
not  think  we  ought  to  do  anything  to  encourage  the  use  of  mari- 
juana any  more  than  I  think  we  ought  to  encourage  the  use  of 
alcohol,  but  our  experience  in  Oregon  thus  far  has  been  that  the 
volume  of  cases  has  been  cut  down  and  we  think  there  has  been  no 
appreciable  increase  in  the  use. 

I  would  like  to  direct  your  attention  to  one  more  area  where  I 
think  the  Congress  could  help  the  courts  with  their  appeals,  and  that 
is  on  the  question  of  environmental  law.  It  seems  to  me  that  Congress 
has  imposed  upon  the  courts  a  task  for  which  they  have  really  no 
particular  expertise,  and  in  mam^  instances  the  decisions,  the  final 
decisions  as  to  where  bridges  or  highways  are  to  be  built,  which 
logging  areas  are  to  be  logged,  and  a  whole  panoply  of  environmental 
decisions  are  now  being  tlirown  into  the  h.ands  of  the  courts,  and 
they  are  lawyers  and  have  no  particular  expertise  in  this  field. 

I  think  the  great  strides  forward  that  we  have  made  in  the  field 
of  environmental  law  must  be  retained,  and  I  have  tried  to  search 
for  a  solution.  I  have  introduced  no  legislation  but  I  am  thinking 
along  the  terms  of  perhaps  an  administrative  court  with  an  appeal 
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to  the  judiciary  only  on  questions  of  constitutionality,  or  on  ques- 
tions of  arbitrary  and  unreasonable  action  by  the  administrative 
agency  that  made  the  decision,  or  by  tlie  administrative  courts  that 
affirmed  it,  or  changed  it. 

That  is  about  all  I  can  say.  I  endorse  the  proposal  to  split  the 
circuit.  I  think  that  with  your  joint  en  banc  hearings  that  jou  retain 
the  concept  which  is  undesirable  of  a,  I  suppose,  a  first  and  second 
class  judge  on  the  courts  but  I  foresee  that  no  solution  that  we  reach 
is  going  to  be  completely  satisfactory. 

In  my  opinion,  it  is  more  important  that  we  take  a  step  forward, 
that  we  make  a  decision,  than  it  is  that  that  decision  be  in  all 
respects  absolutely  the  perfect  decision,  and  I  thank  you.  Senator, 
for  letting  me  appear  before  you. 

Senator  Buedick.  I  thank  you  for  you  contribution  this  morning. 

]Mr.  Duncan.  Thank  you,  sir. 

Senator  Buedick.  Judge  Richard  H.  Chambers,  chief  judge  of  the 
ninth  circuit.  Welcome  to  the  committee  again,  judge. 

STATEMENT  OF  RICHARD  H.  CHAMBERS,  CHIEF  JUDGE  OF  THE 
NINTH  CIRCUIT,  SAN  FRANCISCO,  CALIF. 

Judge  Chambers.  Thank  you. 

I  am  Richard  H.  Chambers,  chief  judge  of  the  ninth  circuit. 

I  am  sure  he  does  not  object  to  my  saying  so  but  Mr.  Duncan  as- 
sured me,  as  he  went  out  the  door,  that  it  was  someone  else  on  our 
court  that  they  had  been  scared  of,  and  so  far  as  I  know,  I  had  not 
been  aware  of  anyone  in  Oregon  being  afraid  of  the  current  chief 
judge. 

Mr.  Chairman,  I  noted  that  you  did  not  list  any  communication 
from  the  Arizona  State  Bar,  to  go  into  the  record.  I  thought  I 
forwaicled  the  latest  position  on  the  stand  of  the  State  Bar  to  Mr. 
Westphal. 

Mt.  Westphal.  I  do  not  recall  it,  judge.  My  recollection  is  that  the 
last  time  we  talked,  you  said  that  at  a  meeting  in  IMay,  the  Arizona 
State  Bar  had  authorized  you  to — in  your  appearance  here  today — 
speak  on  their  behalf  also. 

Now,  if  I  have  overlooked  a  piece  of  correspondence,  of  course,  we 
will  correct  it. 

You  might  summarize  the  position  of  the  State  Bar. 

Judge  Chambers.  Well,  it  does  exist.  It  is  not  something  that  is 
going  to  be  gotten  up  posthearing. 

Senator  Btjrdick.  "Wlien  the  statement  arrives,  it  will  be  made  a 
part  of  the  record. 

Judge  Chambers.  Very  well,  if  that  may  go  in. 

[Letter  from  Arizona  State  Bar :] 

State  Bab  of  Arizona, 
Office  of  the  President, 
Phoenix,  Ariz.,  April  15,  1975. 
Re  Proposed  Reorganization  of  Ninth  Circuit. 

Hon.  Richard  H.  Chambers, 
U.S.  Cou7-t  of  Appeals, 
Tucson,  Ariz. 

Dear  Judge  Chambers:  At  the  meeting  of  April  11-12  the  Board  of  Gov- 
ernors again  discussed  the  proposed  reorganization  of  the  Ninth  Circuit. 
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At  tliat  time  I  recommended  that  the  Board  take  action  in  accord  with  my 
letter  of  ^larch  27.  a  copv  of  which  was  forwarded  to  you. 

The  Board  instructed  me  to  request  that  when  you  appear  before  the  Senate 
Committee  considering  tlie  matter,  you  indicate  to  them  that  you  are  author- 
ized to  express  the  views  of  the  State  Bar  of  Arizona.  The  position  of  the 
State  Bar  of  Arizona  is  as  follows : 

1.  The  best  and  most  feasible  solution  to  the  problem  is  simply  tlie  appoint- 
ment of  enough  additional  judsres  to  handle  the  work  of  the  Ninth  Circuit. 
The  State  Bar  does  not  feel  that  there  is  an  insurmountable  administrative 
problem   which  would  render  this  solution  unacceptable. 

2.  If.  however,  tlio  Committee  feels  that  the  administrative  jiroblems  in- 
volved in  simply  api)ointing  more  judges  would  be  too  great,  the  only  rational 
alternative  acceptable  to  the  State  Bar  of  Arizona  would  be  dividing  the 
Circuit  into  a  northern  and  soiathern  division  and  appointing  sufficient  addi- 
tional personnel  to  handle  the  case  load.  This,  of  course,  would  require  some 
en  banc  procedure.  The  Board  of  Governors  takes  no  position  on  what  type  en 
banc  procedure  would  be  best,  since  it  feels  you  are  much  more  knowledgeal)le 
about  that  than  we  are.  However,  in  the  event  northern  and  southern  divisions 
are  established  in  the  Ninth  Circuit,  the  Board  of  Governors  feels  that  Arizona 
should  be  part  of  the  southern  division,  but  provisions  should  be  made  for 
transfer  or  assignment  of  trial  judges  from  either  division  to  the  other,  as  the 
need  arises. 

The  Board  does  not  consider  that  any  of  the  other  alternatives  so  far  men- 
tioned are  viable.  Tn  the  event  neither  of  the  suggestions  mentioned  above  cv.n 
be  im])lemented  we  v.^ould  appripciate  your  letting  us  know  as  soon  as  possible: 
we  can  then  take  a  position  on  whatever  other  alternatives  niay  then  be  pro- 
liosed. 

I  am  sending  a  copy  of  this  letter  to  .Judge  Hufstedler  to  inform  her  that 
the  Board  has  decided  to  request  that  you  speak  for  tlie  State  Bar  of  Arizona 
and  to  thank  her  for  her  past  efforts  on  our  behalf.  I  am  not  sure  that  formal 
notice  to  the  Committee  is  necessary  since  you  were  already  scheduled  to 
appear  at  the  hearing.  However,  if  formal  notice  is  required,  T  would  appre- 
ciate your  informing  the  Committee  that  you  speak  for  the  State  Bar  of 
Arizona  :  if  you  prefer,  please  let  me  know  and  I  will  send  them  that  notice. 

Best  personal  regards. 
Yours  very  truly, 

Stanley  G.  FELDMAr^. 

Juflofp  CTiA:vrBEKS.  The  Arizona  State  Bar.  which  authorized  mo 
to  presont  tlioir  posHioii.  T  ^vonhl  pav  Ii^p  first,  last,  and  nlwavsbpon, 
and  pl•edictab]3^  opposed  to  any  proposition  to  annex  Arizona  to  the 
tenth  cironit. 

Now.  th^s  is  not  beranse  of  a7iT  dislike  of  Arizonans  or  Coloradans 
or  Xew  ]\roxican«.  But  it  is  based  on  a  number  of  thin2:s.  I  think  you 
can  find  the  key  to  it  in  this. 

Our  airlines  w-ill  sell  10  times  as  many  tickets  from  Arizona  to 
Californin  as  thev  will  soil  from  Arizona  to  Colorado.  Ani]  the  one 
ticket  sold  to  Colorado,  it  is  probably  an  even  chance  that  someone 
is  jroino;  out  there  huntinff  or  fisiiin<r.  or  a  student  involved,  or  some 
familv  business. 

But  the  only  lep:al  contact  between  Arizona  and  Colorado  is  that 
some  of  our  municipal  bonds  in  Arizona  are  marketed  tlirough 
Denver  houses.  Denver  bond  houses. 

I  practiced  lavr  10  years,  less  the  war  years,  and  I  never  had  occa- 
sion to  pro  to  Colorado  on  lei^al  business.  T  had  two  occasions  to  sro 
to  Lordsburo:.  N.]M..  on  a  State  court  matter,  just  over  the  Arizona 
line,  but  after  a  few  vears  I  was  jzoing  on  business  for  clients  several 
times  a  year  to  California. 

Then,  also,  you  see.  while  Orecon  is  not  a  community  pi-operty 
State,  viitually  all  of  our  States  are  community  i)i'0])erty  States. 
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The  ffreat  majority  of  states  in  the  tenth  cireuit  are  not  community 
property  States.  1  believe  Senator  Fannin  advised  you  of  the  posi- 
tion of  tlie  State  Senate. 

Now,  what  is  the  rest  of  the  Arizona  State  Bars  position?  First, 
as  I  understand  it,  thev  are  willing:  to  go  along  with  the— witli  what 
have  been  characterized  as  the  Tunney-Cranston  amendments.  They 
are  willing  to  go  along  with  that.  Also,  they  are  willing  to  go  along, 
if  the  committee  finds  that  infeasible,  with  S.  T29.  the  two  divisions, 
and  I  would  say  that  they  join  me  in  my  unhappincss  about  any 
proposed    nortliwest   division. 

That  solves  nothing.  I  am  sure,  if  we  are  all  perfectly  honest 
about  it.  that  the  northwest  division,  the  way  you  lead  youi'  statis- 
tics, has  only  IT  percent  of  the  load. 

If  you  are  an  enthusiast  foi-  it,  yon  can  fiirnre  around  and  come  up 
with 'about  19  percent.  But  either  way  you  cut  it,  its  present  load 
is  a  workload  for  31^  judges,  and  that  solves  nothing. 

The  only  reason,  and  I  mean  no  offense  wlien  I  say  this,  the  only 
reason  to  create  the  Northwest  circuit,  that  I  can  see.  is  just  to  be 
doing  something,  and,  of  course.  I  have  a  unique  point  of  view  from 
which  to  observe  it.  I  say  to  you  that  this  mobility  of  district  judges 
that  we  have  in  the  ninth  circuit  is  the  most  wonderful  aspect  that 
any  circuit  has,  and  their  availability  to  be  moved  around  out  of  the 
Northwest  where  they  have  the  time  to  do  their  work  properly,  and 
with  some  dispatch,  "is  largely  because  they  have  few  border  prob- 
lems. 

If  that  mobility  is  destroyed.  I  just  will  be  sick  about  it.  In  San 
Diego,  where  they  have  five  Federal  judges,  by  division  of  labor  it 
takes  41/2  jndges  down  there  to  handle  marijuana  and  heroin,  speed' 
and  cocaine,  amphetamine  cases. 

We  have  transferred  down  here  from  the  east  a  security  and  ex- 
change case  that  will  take  3  months  to  try.  We  cannot  spring  a  man 
for  it. 

All  right.  I  call  up  Judge  McNichols  in  Idaho.  We  have  got  this 
situation  in  San  Diego.  I  cannot  spring  any  man  along  the  coast,  or 
out  of  Arizona,  can  you  take  it  l  Well,  he  says,  I  do  not  want  it,  but 
I  am  part  of  the  ninth  circuit,  and  I  will  do  it. 

I  can  give  3'ou  a  dozen  of  those  types  of  cases  that  the  judges  of 
the  Northwest  have  taken  on  in  the  last  G  or  7  years. 

So,  let  me  give  you  the  picture  on  our  court,  on  the  state  of  our 
business.  Now.  around  1966.  Congress  simultaneously  passed  the  Bail 
Keform  Act  and  the  Criminal  Justice  Act,  which  gives  every  indigent 
or  semi-indigent  a  free  lawyer. 

You  cannot  tell,  the  two  of  them  being  simultaneous,  which  brought 
us  the  most  criminal  business.  I  think  actually  the  two  of  them  put 
together  resulted  in  giving  us  more  than  the  sum  total  of  the  two  if 
they  had  passed  separately. 

Anyway,  the  largest  part  of  this  criminal  business  we  have  is 
Southern  California.  Central  California,  Los  Angeles,  and  Arizona. 

Now,  in  California  criminal  appeals  run  about  11  months  from 
sentence  to  issue.  Now,  that  is  in  the  State  courts.  Noav,  that  does 
not  result  in  as  bad  a  situation  as  that  much  delay  on  the  Federal 
side,  because  on  the  State  side,  the  bail  is  not  as  freely  given  as  on 
the  Federal  side. 
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Well,  what  does  that  mean?  That  means  that  you  do  not  have  the 
embarrassment  of  recidivism  when  the  man  is  in  the  penitentiary  or 
jail  that  yon  have  with  the  Federal  prisoner,  if  he  is  out  a  similar 
length  of  time,  bringing  in  marijuana  or  heroin  once  or  twice. 

Well,  what  I  am  cormng  to  is  to  this.  With  the  permission  of  the 
court.  I  set  out  about  3  years  ago  to  get  our  tim^e  on  the  criminal 
appeals  down,  and  we  have  brought  it  down  from  approximately  9 
months  to  a  little  over  5  months  and  we  are  going  to  get  it  below 
that. 

Xow,  that  has  delayed  the  civil  calendar,  by  my  expediting  of  these 
criminal  appeals.  I  do  not  expect  to  get  it  down  much  more  than  1 
more  month — so  that  setback  has  been  absorbed.  The  adininistrative 
office,  I  am  sure,  supplied  the  figures.  But  we  are  now  taking  in  about 
3,000  cases  per  year. 

In  the  last  3  years  we  managed  to  dispose  of  the  number  of  cases 
which  we  took  in  the  year  before.  This  year,  indications  are  that 
filings  have  leveled  off. 

Well,  what  are  we  behind  ?  We  are  behind  approximately  650  cases. 

Xow,  bear  in  mind,  we  take  in  over  3.000.  .Vnd  in  those  600  cases, 
there  are  something  like  138  environmental  cases  that  have  the 
same  issue,  and  which  by  either  formal  stipulation,  or  by  consent 
of  the  parties  expressed  by  letters,  been  put  on  the  back  burner  with 
the  rejiresentation  that  they  expect  to  be  settled. 

So  I  consider  that  we  only  have  400  cases,  civil,  waiting  to  be 
heard. 

Now,  you  get  into  this  problem.  There  must  be  a  dozen  types  of 
cases  by  statute  that  are  given  priority  and,  for  instance,  bv  statute 
labor  board  cases  are  to  have  priority.  Those  are  civil.  Environ- 
mental cases,  priority.  Kecalcitrant  witnesses,  priority.  Some  social 
security  matters,  priority.  As  a  matter  of  fact,  the  priorities  overlap, 
so  we  treat  all  the  priorities  essentially  as  equals. 

Also  we  grant  motions  to  expedite  civil  cases.  An  observation  on 
that.  I  live  in  Tucson  part  of  the  year,  have  had  informal,  friendlv 
relations  with  members  of  the  local  bar.  They  ask  me  when  a  civil 
case  could  be  heard  and  I  say,  is  there  any  reason  it  should  be  heard 
-right  away?  Oh,  yes,  yes.  Well,  I  tell  them,  make  a  motion  to  ex- 
pedite it.  That  happens  once  a  month,  I  suppose,  and  still  in  the  last 
4  or  5  years  only  one  Tucson  lawyer  has  made  a  motion  to  expedite. 

In  other  words,  if  we  had  had  the  15  judges  the  same  as  the  fifth 
circuit,  those  two  men  would  have  made  the  difference  between  no 
backlog  and  what  I  consider  that  comparativelv  small  backlog  of 
400  cases.  Just  two  judges  would  have  made  the  difference. 

I  thoroughly  agree  that,  in  the  ideal,  nine  judges  is  big  enough. 
I  do  say,  though,  that  we  bring  in  district  judges  for  only  short 
times  because  if  we  bring  them  in  for  a  full  week  that  breaks  their 
stride  at  home. 

A  court  of  20  circuit  judges  vrould  be  easier  to  handle  assuming 
you  have  a  limited  number,  less  than  all,  to  hold  the  en  bancs.  It 
would  be  easier  to  handle  than  bringing  in  35  district  judges  for 
short  periods.  And  so  I  do  say  this.  If  it  is  the  wisdom  of  the  com- 
mittee to  go  the  California  way,  then  I  think  we  can  handle  it. 
However,  the  en  banc  should  be  less  than  all  and  I  think  that  the 
judicial  council  should  be  less  than  all. 
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I  doubt  that  even  13  circuit  judges  should  be  assembled  to  pass 
judgment  on  the  requests  for  300  more  square  feet  for  the  bankruptcy 
judge  at  Modesto,  Calif.  But  I  feel  this.  In  my  judgment  with  a  court 
of  13  we  have  had  less  conflict  between  the  panels  than  when  I  joined 
the  court  as  a  court  of  nine.  The  reason  we  had  less  conflict  with  13 
than  0.  which  on  its  face  seems  improbable,  is  a  different  set  of 
judges,  a  younger  set  who  are  probably  more  flexible.  I  do  have  this 
terrible  concern  about  the  Revision  Commission's  hard  line  across 
California,  complete  surgery,  almost  complete  surgery,  two  circuits, 
about  the  California  plan  and  about  S.  729  as  written. 

In  1959  the  Congress  passed  a  bill  to  provide  that  the  chief  judge 
should  be  tlie  senior  in  service,  inider  70.  Now,  gentlemen,  I  ap- 
peared before  the  Revision  Commission  in  open  hearings  here  the 
other  day.  I  went  away  particularly  saddened  that  the  oldest  member 
of  the  Commission,  a  former  Congressman,  thought  that  I  was 
making  an  attack  on  people  over  70  years  of  age.  Nothing  could  be 
further  from  the  truth.  I  think  it  is  better  that  peo]:»le  over  70  be 
relieved  of  the  administrative  duties,  generally  so.  What  is  unique 
almost  in  the  Federal  judiciary,  you  can  always  find  something  dig- 
nified and  honorable  for  a  retii-ed  judge  to  do,  even  though  he  does 
not  have  the  physical  strength  to  handle  large  or  heavy  cases,  and 
those  retired  men  are  the  jewels  in  our  crown.  We  have  13  or  1-1  of 
them  in  our  district. 

Every  one  of  the  district  judges  eligible  to  retire  has  retired  with 
two  exceptions.  One  has  been  eligible  for  2  weeks  and  the  other  one 
who  is  still  only  67  or  68,  has  been  eligible  for  2  years.  No  reason 
why  they  should  retire  at  all  except  to  give  us  another  ncAv  judge. 

I  apprehend  that  unless  your  bill,  whichever  alternative  it  adopts 
— if  you  do  not  exclude  those  who  are  eligible  to  retire  from  the 
limited  en  banc  court,  you  ai'e  going  to  be  right  back  where  we  were 
one  the  ninth  circuit  M'hen  I  joined  the  court  in  1954,  with  judges  of 
the  average  "age  about  70  years.  Because  those  people  that  are  on  the 
en  banc  will  feel  it  their  duty  to  stay  on  and  supervise  their  younger 
brothers  and  keep  their  thinking  straight.  As  a  matter  of  fact,  some 
of  that  impetus  is  kind  of  surging  in  me  now,  that  I  might  have  a 
duty  to  stay  on  and  hel))  them  witli  their  thinking  if  I  had  some  spe- 
cial position.  That  would  be  tragic,  of  course. 

If  you  will  bear  with  me,  the  legend  is,  and  T  am  sure  it  is  true, 
that  the  reason  we  got  this  statute  about  under  70  years  of  age,  was 
that  newly  appointed,  newly  confirmed  Chief  Justice  Earl  Warren 
went  up  to  a  judges'  dinner,  a  bar  meeting,  in  Manhattan  and  an 
87-  or  88-year-old  chief  judge  of  the  district  was  seated  next  to  the 
new  Chief  Justice  and  the  new  Chief  Justice  said,  I  am  Earl 
Warren  and  the  chief  judge  of  the  district  said  I  am  so  and  so. 
What  did  you  sa}'  your  name  was?  I  believe  that  history  to  be  cor- 
rect.— 

This  graduated  step  retirement  should  also  be  enacted.^ — It  really 
would  be  tragic  if  we  about-face  and  discourage  our  men  from  re- 
tirement. 

Let  me  say  that  no  living  human  being  has  expressed  a  contrary 
opinion  to  this  one  that  the  less-than-all  en  banc  court  should  be 
constituted  by  judges  ineligible  to  retire,  and  no  one  has  expressed 
any  opposition  whatever  to  this  graduated  retirement. 

56-832 — 73 9 
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"We  can  live  with  the  California  plan.  "We  can  live  with  S.  729 
quite  peacefully.  For  my  own  part,  because  of  the  loss  of  the  north- 
ern blood  bank,  the  outright  split  of  the  ninth  circuit  would  be  some- 
thing very  undersirable,  terribly  undesirable  from  the  standpoint 
of  getting  our  work  done  in  the  southern  part  of  the  circuit. 

As  a  matter  of  fact,  diversity  litiiration  is  such  a  small  part  of  it 
that  I  am  not  troubled  in  that  field  about  northern  California  and 
southern  California  going  two  ways.  T  have  some  trouble  in  this 
perennial  business  that  we  are  into  now  M'hich  is  not  a  matter  of  our 
creation,  regulating  State  agencies.  I  recall  one  case  we  had  involving 
welfare  where  we  ordered  Governor  Eeagan  to  find  $200  or  $300 
million  right  now.  I  cannot  help  but  wonder  about  the  race  to  the 
courthouse  that  we  might  have  had  on  that  thing. 

I  fear  T  have  not  been  verv  helpful  and,  of  course,  it  is  not  my 
circuit.  Tt  belongs  to  the  people,  the  lawyers,  and  T  may  not  attribute 
anything.  Anyway.  I  hope  you  will  pardon  me  for  saying  that  if 
the  Congress  decides  to  cut  off  my  right  arm,  I  want  to  be  around 
when  it  is  done  and  I  hope  you  will  forgive  me  for  all  the  time  I 
have  taken.  Senator. 

Senator  Burdick.  Thank  you  very  much.  Judge.  Your  testimony 
has  been  very  helpful. 

We  just  have  a  few  questions.  This  question  of  not  desi.<rnating 
a  ludge  to  serve  en  banc,  who  is  eligible  for  retirement,  I  think  has 
a  lot  of  merit  and  some  language  we  have  worked  out  along  those 
lines  i-eads  as  follows:  "A  I'udge  who  is  eligible  to  retire  under  section 
371  of  this  tile  is  disqualified  from  serving  on  a  joint  en  banc  panel." 

Now,  the  onlv  question  I  have  then  is  should  that  apply  to  the  chief 
judjje  of  each  division  ? 

Judge  Chambers.  As  a  chief  judo-p  eligible  to  retire,  being  the  one 
circuit  iudge  eligible  to  retire  who  has  not  done  so.  my  answer  is  yes. 
He  obviouslv  is  not  going  to  be  there  very  louff. 

Now,  I  think  one  associate  is  good  enough  to  replace  the  chief 
judire:  but  T  say  by  all  means  count  him  out  of  the  en  banc. 

Senator  BrRDTCK.  "Well.  Judo-e.  here  is  what  bothers  me.  Suppose 
that  both  the  senior  judires  in  the  two  divisions  are  eliarible  to  retire. 
Wiat  do  we  do  about  that  ninth  man?  And  they  are  both  under  70 
and  both  over  65. 

Judge  Cttamrers.  I  would  say  that  the  senior  of  the  two  in  service 
would  preside.  I  think  so. 

Senator  Btirdtck.  Under  our  format  we  have  a  ninth  man.  If  we 
disqualify  the  two  chief  judges  I  presume  we  can  take  the  next  in 
line  who  was  not  eligible  to  retire  who  is  senior  and  have  him  serve 
as  the  ninth  man. 

Judge  CHAivrBERs.  Yes. 

Senator  RrRmcK.  How  would  that  work? 

Jud.<>:e  CuA^srBERS.  It  would  work.  As  of  the  moment  I  think  it  is 
all  right. 

Senator  Burdick:.  But  the  other  two  would  still  be  chief  judges 
as  long  as  they  were  there. 

Judge  Chambers.  I  beg  your  pardon  ? 

Senator  Burdtck.  The  chief  judges  would  still  be  chief  judges  but 
they  would  not  be  sitting  on  the  en  banc  panel. 
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Judge  Chambers.  Yes,  that  is  right.  No  chief  judge  is  going  to  run 
out  of  work  even  though  he  is  not  sitting  on  those  en  banc  panels. 

Senator  Burdick.  Judge,  the  attorney  general  of  California,  in  a 
prepared  statement  he  has  submitted  for  the  record,  criticizes  S.  729 
because  a  joint  en  banc  panel  would  not  have  jurisdiction  of  a  case 
until  an  actual  conflict  exists  between  the  two  divisions.  Do  you  think 
that  the  joint  en  banc  panel  also  should  have  the  discretion  to  accept 
the  case  which  is  of  such  importance  that  the  issue  should  be  decided 
by  the  joint  en  banc  panel  at  the  earliest  opportunity? 

Judge  Chambers.  I  would  not  know  how  to  say  it  just  offhand. 
There  ought  to  }ye  a  provision  that,  oh,  where  it  is  public  law,  at 
least  where  public  law  is  involved,  that  it  could  promptly  go  en  banc. 
Xow,  I  am  sure  that  Mr.  Westphal  could  come  up  with  something 
on  that. 

Senator  Burdick.  Did  he  give  you  the  language  of  the  proposed 
amendment  ? 

Judge  Chambers.  He  handed  it  to  me. 

Senator  Burdick.  See  if  that  would  take  care  of  the  situation  in 
your  opinion. 

(Proposed  Amendment  follows) 

PROPOSED  AMENDMENT  TO  JURISDICTION   OF  JOINT  EN  BANC  PANEL 

In  line  5,  page  23,  of  the  bill  after  the  phrase  "have  jurisdiction  over"  insert 

"(1)." 

In  line  10,  page  23,  delete  the  period  and  quotation  mark  after  the  word 
"State"  and  insert  the  following:  "and  (2)  any  devision,  or  a  panel  thereof, 
involving,  as  a  question  of  first  impression  or  of  primary  importance,  a  deter- 
mination of  the  validity,  construction,  or  application  of  any  statute  or  admin- 
istrative order,  rule  or  regulation,  where  it  is  shown  to  the  joint  en  banc  panel 
that  a  i)rompt  review  of  such  decision  by  the  joint  en  banc  panel  is  necessary 
to  avoid  uncertainty  and  to  promote  uniform  application  of  the  law  within  a 
single  state  or  within  the  several  states  of  such  circuit." 

Judge  Chambers.  It  seems  to  me  to  be  very  well  drawn.  I  am  in- 
clined to  think  so.  And  I  would  say  that  if  you  go  the  California 
route,  something  similar  should  be  put  in.  but  it — well,  I  dare  say 
that  somebody  might  have  some  little  suggestion  but  as  I  read  it 
now,  I  like  it.  I  think  it  is  excellent. 

Senatoi-  Burdtck.  Jud.o-e.  I  think  stnff  has  one  or  two  questions  for 
you  and  that  will  be  it  for  this  morning. 

'My.  "WestpHxVl.  Judge,  under  date  of  ]March  17,  you  submitted  a 
prepared  statement  to  the  subcommittee  and  I  take  it  that  you  desire 
that  that  statement  be  included  in  the  hearing  record. 

Judge  Chambers.  That  is  correct. 

Senator  Burdick.  Without  objection,  so  ordered. 

(The  prepared  statement  of  Judge  Richard  H.  Chambers  follows:) 

Prepared  Statement  of  Richard  H.  Chambers,  Chief  Judge, 
Ninth  Circuit  Court  of  Appeals 

Mr.  Chairman  and  Members  of  the  Subcommittee  on  Improvements  of 
Judicial  ^Machinery  :  Terhaps  I  should  first  comment  on  S.  729,  94th  Congress, 
inrroduced   on   February   18,   1975. 

This  bill  would  create  two  large  divisions  of  the  Ninth  Circuit.  The  Northern. 
Division  would  be  Alaska.  Hawaii,  Idaho,  Montana,  Oregon,  Washington, 
Northern  California  and  Eastern  California.  The  Southern  Division  would 
consist    of    Arizona,    Nevada,    Central    California    and    Southern    California- 
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Speaking  as  one-tbirteenth  of  the  active  court,  I  do  not  oppose  this  concept.  It 
is  far  superior  to  the  proposal  to  create  two  circuits  with  the  same  geograpli- 
ieal  boundaries,  which  was  embodied  in  the  Realignment  Commission's  report 
of  December  18,  1973.  It  would  preserve  our  blood  banli  of  easily  borrowable 
district  judges  from  the  five  Northwest  states.  And,  there  is  no  factor  more 
important  in  this  realignment  business.  As  to  the  Ninth  Circuit,  I  say  it  is  the 
most  important  factor. 

Our  southern  districts  are  always  short  on  judges.  I  anticipate  it  will  con- 
tinue. Practically,  we  cannot  pick  up  the  telephone,  dial  Congress  and  get  an- 
otlier  judge  for  a  district.  Practically,  we  have  to  wait  until  the  wagon  comes 
by.  Sometimes  we  have  to  wait  as  long  as  seven  years  to  get  an  authorization 
for  more  judges.  This  is  not  likely  to  change. 

So  what  do  we  do  meanwhile?  We  make  do  with  what  w^e  have.  There  are 
always  in  our  southern  districts  some  that  are  in  trouble.  Today  it  is  Arizona. 
A  few  years  ago,  it  was  tlie  Southern  District  of  California  at  San  Diego. 
Earlier  it  was  Los  Angeles.  Always  our  Court  of  Appeals  needs  help.  Where 
do  we  get  it?  We  get  it  mostly  out  of  the  Northwest  and  from  a  few  senior 
judaes  from  outside  the  circuit.  The  chief  judge  has  the  responsibility  of 
shifting  these  judges  around.  I  appeal  and  I  beg  the  Congress  not  to  leave  the 
southern  districts  to  just  stew  in  their  own  juice. 

As  to  details  of  the  intra-court  reorganization,  I  would  ask  leave  of  the 
committee  to  permit  the  judges  of  the  Ninth  Circuit  to  submit  written  sugges- 
tions on  the  subject — if  the  committee  decides  the  basic  idea  of  S.  729  is  what 
it  wants. 

There  is  one  thing  in  S.  729  that  alarms  me  and  will  continue  to  do  so  luiless 
changed.  It  provides  for  an  en  banc  panel  of  less  than  all  circuit  judges.  It 
envisions  the  more  senior  active  judges  to  sit.  This  en  banc  panel  ouglit  to  be 
composed  of  judges  not  eligible  to  retire.  If  it  is  not  so  composed,  you  will  have 
judges  staying  on  beyond  time  they  would  normally  take  senior  status.  It  is 
too  easy  to  feel  you  are  needed  to  straighten  out  the  thinking  of  your  brothers 
if  you  have  the  upper  liand.  Let  the  bill  stand  without  a  qualification  on  the  age 
of  members  of  an  en  banc  court  of  less  than  all  the  judges  and  you  will  quickly 
get  an  over-aged  court. 

Other  points  where  consideration  should  be  given  to  modifying  S.  729  are 
minor  in  comparison. 

Otiier  proposals  should  be  discussed.  We  understand  that  the  California  State 
Bar  has  come  out  against  S.  729.  They,  we  believe,  think  the  Ninth  Circuit  is 
not  l»ad  as  it  is  now  constituted.  They  believe  in  the  regional  concept  (that  is, 
a  large  region)  and  there  is  a  lot  to  be  said  for  it.  They  would  add  more  cir- 
cuit judges,  but  put  in  a  fairly  small  en  banc  court  of  less  than  all  to  resolve 
conflicts  between  panels.  If  the  California  Bar  would  add  the  limitation  of 
prohibiting  judges  eligible  to  retire  from  sitting  on  the  limited  en  banc  court, 
it  would  he.  in  my  view,  quite  workable.  Of  course,  if  the  committee  accepts 
tlie  California  Bar's  concept,  we  would  like  to  be  consulted  as  to  details. 

The  Revision  Commission  wisely  rejected  the  proposal  for  a  Northwest  cir- 
cuit of  Alaska.  Idaho.  Montana.  Oregon  and  Washington.  Their  load  is  only 
about  20  percent  of  our  total.  From  the  standpoint  of  the  Court  of  Appeals,  it 
just  cuts  off  the  dog's  tail.  From  the  standpoint  of  our  southern  districts  with 
their  ever  present  need  to  borrow,  it  chops  off  the  dog's  liack  legs. 

Now  there  is  a  recent  movement  to  make  a  circuit  out  of  California  and  Ari- 
zona. Tliis  is  no  better  than  the  Northwest  circuit  idea.  Adding  Nevada  and 
Hawaii  to  the  Northwest  circuit  would  leave  the  Arizona-California  circuit 
with  about  75  percent  of  its  present  Itusiness.  This  idea  of  California-Arizona 
as  one  circuit  would  soon  shift  to  making  California-Arizona.  Hawaii  and  Ne- 
vada (plus  Guam)  into  a  circuit,  which  is  now  the  other  side  of  the  Northwest 
circuit's  present  coin. 

Why  would  it  so  shift?  Heretofore,  there  has  been  in  the  past  an  effort  to  tie 
Hawaii  into  a  Nortliwest  circuit.  Hawaii's  ties  are  to  California.  I  know  Ne- 
vadans  have  nothing  per  se  against  Oregonians.  But  they  will  say,  "No,  thanli 
you"  to  being  joined  to  Washington-Oregon. 

•  Will  the  two  states  be  shuffled  into  a  circuit  to  which  they  do  not  want  to 
belons?  Won't  their  representatives  in  the  Congress  be  responsive  to  the  wishes 
of  their  virtually  unanimous  view^s  at  home?  And,  will  not  this  committee  re- 
spect their  wislies? 

Practically,  there  are  other  problems  in  creating  this  Northwest  circuit.  The 
Bar  of  Tdalio  is  against  it.  I  have  found  no  sentiment  in  Montana  for  it.  At 
l)est.  there  is  badly  divided  opinion  for  it  in  Alaska,  Oregon  and  Washington. 
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There  the  argument  for  it  is  "prompt  service."  Give  us  some  more  judges  (or 
take  away  our  marijuana  business)  aud  we  will  give  them  prompt  service.  The 
Northwest  is  not  complaining  about  conflicts  between  panels  or  the  luck  of  the 
draw. 

In  fiscal  year  1974  we  took  in  2,316  cases.  Bj^  source,  our  circuit  executive  allots 

the  percentages  as  follows :  Percent 

Alaska 1.2 

Arizona 9.  7 

California 64.  2 

Hawaii 2.  0 

Idaho 1.4 

Montana 1.  7 

Nevada 4.  7 

Oregon 5.  4 

Washington 8.  1 

Guam 1.  6 

Total 100.0 

Thus  in  fiscal  1974,  a  circuit  of  Arizona  and  California  would  have  produced 
73.  9%  of  the  business  that  came  in.  If  Hawaii,  Nevada  and  Guam  were  added 
to  California,  the  percentage  would  have  been  82.2%.  Thus,  the  five  Northwest 
states  of  Alaska,  Idaho,  Montana,  Oregon,  and  Washington  were  the  source  of 
only  17.8%.  Parentheticallj-  it  should  be  noted  that  the  districts  of  California 
di\aded  up  as  follows :  Percent 

Central 28.3 

Northern 17.  5 

Southern 14.  4 

Eastern 4.  0 

Total 04.2 

There  has  been  a  notion  that  a  court  of  nine  should  be  the  optimum.  It  is  a 
good  theory,  but  right  now  California  alone  needs  14  judges.  Add  Arizona,  and 
16  are  needed.  Add  Nevada,  Hawaii  and  Guam  and  17  are  needed.  Aud  one 
needs  at  most  only  4  for  the  five  Northwest  states. 

Any  solution  will  be  imperfect.  S.  729  is  feasible.  The  California  State  Bar's 
proposals  are  feasible.  Both  bills  need  minor  tinkering. 

Mr.  Westphal.  In  that  statement  you  furnished  to  the  committee 
a  breakdovv^n  of  the  number  of  appeals  which  originate  from  each  of 
the  States  in  the  ninth  circuit  and  your  statement  indicates  that 
64.2  percent  or  1,487  of  those  cases  come  from  the  State  of  California. 

Now,  that  statistic  alone  is  the  nub  of  the  particular  problem 
that  this  legislation  is  directed  at  is  it  not? 

Judge  Chambers.  Sure  is. 

Mr.  Westphal.  All  right.  Now,  then,  you  also  state  that  to  handle 
the  California  caseload  of  1,487  cases  would  require  14  judges  just 
to  handle  that  caseload  which  originates  in  California.  Do  you  agree 
with  that? 

Judge  Chambers.  Right. 

Mr.  Westphal.  So  that  the  problem  is  trying  to  get  the  proper 
number  of  judges  into  a  court  to  handle  that  particular  caseload. 

Now,  if  one  were  to  stick  to  some  magic  number  of  judges,  and  if 
that  magic  number  of  judges  should  be  14  or  15,  that  would  mean  that 
California  would  have  to  be  a  circuit  all  by  itself,  would  it  not  ? 

Judge  Chambers.  Yes. 

jNIr.  Westphal.  Well,  then,  let  me  ask  you  this.  Judge 

Judge  Chambers.  It  would  be  over  nine  anyway. 
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Mr.  Westphal.  Do  you  favor  a  concept  whereby  a  Federal  Court 
of  Appeals,  a  circuit  court,  whether  that  court  should  be  a  one-State 
court  or  whether  it  should  be  a  several-State  court? 

In  other  words,  do  you  see  any  advantages  to  having  that  court 
as  sort  of  a  regional  court  composed  of  three  or  more  States? 

Judge  Chambers.  There  are  advantages  to  a  regional  court.  I  do 
not  mean  to  be  smart  aleck  about  it  but  I  have  no  objection  to 
California  being  in  the  circuit  as  long  as  I  do  not  have  to  be  part 
of  it.  Then  there  has  been  talk  that  the  Congress  is  going  to  do  some- 
thing. We  can  count  on  that. 

All  right.  I  agree  to  that  premise.  So  let  us  have  a  circuit  con- 
sisting of  Arizona,  California,  and  Nevada  or  Hawaii. 

Now,  that  proposal  is  in  my  view — there  has  been  also  talk  of 
Arizona  and  California.  I  cannot  believe  that  this  committee  or 
the  U.S.  Senate  are  going  to  kidnap  Nevada  or  Hawaii  up  with  the 
northwest  circuit. 

Mr.  Westphal.  Judge,  you  put  your  finger  right  on  the  very 
problem  that  the  Congress  and  this  committee  face  and  that  is  this, 
that  if  you  start  out  with  California  having  64  percent  of  the  case- 
load of  the  ninth  circuit  and  if  you  start  out  on  the  premise  advanced 
by  the  California  Bar  Association  that  in  no  way  should  California 
be  split,  divided,  or  otherwise  gerrymandered,  that  then  you  have 
the  problem  of  Arizona,  as  you  have  stated,  wanting  to  retain 
judicial  ties  at  the  Federal  appellate  level  with  California  because 
that  is  where  all  its  economic  and  social  ties  lie.  Nevada  takes  the 
same  position  as  you  have  just  stated.  That  is,  they  want  to  be  tied 
with  California,  Las  Vegas  is  very  close  to  Los  Angeles  and  that 
is  whpre  their  ties  run.  Their  biggest  city  is  Las  Vegas.  And  their 
next  biggest  city,  Eeno,  is  closely  tied  to  San  Francisco.  That  is 
where  all  their  interests  run.  And  the  Nevada  Bar  Association  has 
advised  us  that  because  the  population,  a  majority  is  down  in  the 
southern  part  of  the  State,  it  is  very  likely,  on  just  a  simple  poll, 
that  Nevada  would  prefer  to  retain  alinement  to  the  Los  Angeles 
area. 

Now.  then,  you  have  Hawaii.  They  do  not  want  to  be  kidnapped 

either.  They  want  to  retain  ties  to  California,  preferably  to  the  San 

Francisco  area,  and  that  is  the  testimony  they  have  given  to  the 

revision  commission.  That  is  the  thrust  of  the  statements  they  have 

submitted  to  this  committee. 

Last  March  the  President  of  the  Idaho  State  Bar  Association 
said  that  Idaho  wanted  to  retain  ties  to  California  because  that  is 
where  they  got  their  code  in  the  first  instance  and  there  is  a  great 
comfort  for  them  to  be  able  to  rely  on  judicial  interpretations 
coming  out  of  California  State  courts  as  well  as  Federal  courts.  So 
that  the  problem  for  the  Congress,  in  that  posture  of  events,  is  that 
it  is  virtually  impossible  to  give  to  each  of  those  States  100  percent 
of  their  desires  without  having  the  same  situation  you  have  now 
or  without  creating  the  northeast  circuit.  It  that  not  true? 

Judge  CHAivrBERS.  Well,  I  think  my  statement  says  that  in  my 
opinion  the  division  principle  that  your  subcommittee  has  worked 
out  I  think  is  sound.  I  also  say  we  could  live  with  the  California 
plan  and  try  it  out  and  if  that  had  the  faults  that  some  people 
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think  it  will,  then  you  can  go  to  the  two  ^j^jf ^f J,"/™^^^^^^^ 
if  vou  divide  the  circuit,  make  two  circuits,  it  s  hard  to  retreat  to 
i  J  two  divisions.  If  you  create  the  two  divisions  it  ^^  W  ^^ 
retreat  to,  impossible  to  retreat  to  the  Cahfornia  plan.  Now,  what 
is  the  bill  number? 

f^^^Tir^^l  When  S.  729  came  out  I  was  happy.  I  thought 
that  sLebody  did  realize  that  I  was  not  talkmg  through^^^^ 
when  I  talked  about  the  necessity  of  retaining  ^hat  northwest  blood 
bank  in  the  district  court  and  the  proposition  that  that  district 
thing  is  more  important  than  the  court  of  appeals. 

M?.  Westphal.  All  right.  Judge.  So  you  ^^^og^^^^  .*^^Vdivi;ions' 
provision  is  made  so  that  the  ninth  circuit  composed  of  two  divisions, 
will  still  have  what  you  refer  to  as  the  blood  bank. 

Judge  Chambers.  Yes;  and  I  am  very  happy  with  it. 

Mr    Westphal.  So  that  satisfies  you. 

Mr'^k'sTPrrAlIo^^^^  I  correct  in  recalling  that  you.  yourself 
have  been  an  advocate  of  havmg  the  ninth  circuit  or£nized  into 
administrative  divisions?  I  believe  this  was  a  suggestion  of  yours 
before  S.  729  or  the  revision  commission  or  anything  else  was  ever 
thought  of.  Is  that  not  true?  , 

Judge  Chambers.  Oh,  I  think  that  you  could  say  Jf  •  ^^^  ^eep 
in  mind  that  I  would  do  anything  to  keep  that  northeast  blood  bank. 

Mr.  Westphal.  Under  S.  729  you  have  got  your  blood  bank. 

Judse  Chambers.  Yes.  .       .    .    ^„„„„ 

Mr  Westphal.  Now,  as  far  as  whether  the  ninth  circuit  is  organ- 
ized into  these  two  divisions  as  provided  in  S.  729  on  is  not  et 
me  ask  vou  this.  Under  the  rules  of  the  ninth  circuit  as  they  exist 
today,  do  those  rules  provide  that  appeals  from  Arizona  and  Nevada 
will  formally  be  heard  in  Los  Angeles  unless  the  court  orders 
otherwise?  Is  that  not  true? 

Judge  Chambers.  I  would  not  say  that. 

Mr  Westphal.  Well,  let  us  take  a  look  at  the  rules.  . 

Just  let  me  find  the  rule  so  we  can  keep  the  testimony  straight 
on  the  point  that  I  have  raised  here.  It  may  not  be  m  your  rules. 
It  may  be  in  one  of  your  general  orders.    _    _ 

Judge  Chambers.  I  think  that  is  where  it  is. 

Mr    Westphal.  Do  you  recall  what  general  order  it  is,  Judge? 

Judge  Chambers.  No,  I  do  not  know  the  number. 

^Ir  Westphal.  I  am  starting  out  with  general  order  No.  2  and 
there  is  also  general  order  No.  15  and  quite  a  few  general  orders. 

Judge  Chambers.  Well ^«f  +i,of 

J^Ir.  Westphal.  Well,  in  any  event,  you  do  recall,  do  you  not  that 
which  says  that  cases  being  appealed  from  the  district  courts  of 
Arizona  knd  of  Nevada  will  normally  be  scheduled  for  hearing  by 
the  court  at  Los  Angeles.  Do  you  recall  that  m  JOur  general  orders? 
Judge  Chambers.  I  believe  there  is  something  to  that  effect  m  the 
general  orders  but  I  am  so  full  of  the  subject  of  expediting  criminal 
appeals  where  I  was  given  almost  carte  blanche  authority  that  in 
most  of  the  load  out  of  southern  Nevada  and  Arizona  that  is  crimmal, 
the  clerk  is  now  under  instructions  from  me  to  put  those  on  where 
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he  can  get  tliem  heard  first.  And  so  that  is  the  preponderance  of 
the  thing.  Normally,  Reno  civil  cases  will  be  heard  in  San  Fran- 
cisco and  I  think  the  clerk  has  it  in  his  discretion  as  to  whether  he 
puts  Arizona  on  Los  Angeles  or  San  Francisco. 

]Mr.  Westphal.  All  right.  And  then  under  the  general  orders  of 
the  court  the  clerk  is  also  instructed  that  appeals  which  originate  in 
Idaho,  IMontana,  Oregon,  Washington,  Alaska,  and  Hawaii,  will 
normally  be  set  for  hearing  in  San  Francisco  unless  they  are  put  on 
the  Portland  or  Seattle  calendar  or  the  occasional  calendars  which 
you  have  in  Honolulu  and/or  Alaska,  is  that  not  true? 

Judge  Chambers.  Yes,  that  is  right. 

Mr.  Westphal.  All  right.  So  that  under  the  ninth  circuit  pro- 
cedures today  there  is,  as  a  practical  matter,  a  division,  a  geographic 
division,  of  the  places  where  your  appeals  will  be  heard  and  that 
division  is  roughly  the  same  as  the  division  suggested  by  the  revision 
commission  and  the  geographic  alignments  laid  out  in  S.  729.  Is  that 
not  true? 

Judge  Chambers.  I  think  the  answer  to  that  is  yes. 

INIr.  Westphal.  All  right. 

Judge  Chambers.  If  you  had  the  people  in  the  Northwest,  that 
southern  border  of  Oregon  would  be  a  splendid  place  to  divide  it. 

]Mr.  Westphal.  Now,  in  the  composition  of  your  panels  for  sitting, 
the  general  orders  of  your  court  also  have  a  provision  to  the  effect 
that  if,  and  I  quote  now  from  section  4(e)  of  general  order  No.  2 
which  was  revised  as  of  April  1,  1974,  under  that  general  order  there 
is  a  provision  that  says:  "If  possible,  a  rotation  system  shall  be  fol- 
lowed so  that  active  "judges  of  the  court  will  sit  with  every  other 
active  and  senior  judge  approximately  the  same  number  of  times 
each  year." 

Now,  you  recall  that  part  of  your  general  order? 

Judge  Chambers.  Oh,  yes. 

INIr.  Westphal.  And  the  purpose  of  that,  Judge,  I  assume,  is  so 
that  your  13  judges  have  an  opportunity  to  work  with  each  other 
frequently  enough  on  three-judge  panels  so  that  it  preserves  some 
sense  of  institutional  unity  among  your  13  judges,  develops  a  little 
collegiality  and  develops  a  little  esprit  de  corps,  that  is  correct? 

Judge  Chambers.  That  is  correct. 

Mr.  Westphal.  All  right.  Now  then,  if  the  California  plan  were 
accepted,  whereby  you  would  have  20  judges  under  the  same  geo- 
grapliic  setup  that  exists  now  in  the  ninth  circuit,  it  would  still  be 
a  good  policy  to  do  that  in  order  to  promote  esprit  de  corps  and  col- 
leo:ialitv  in  the  sense  of  unity  but  your  problem  of  arranging  that 
schedule  is  complicated  by  the  fact  that  instead  of  trying  to  fit  13 
judges  into  relative  equality  of  sitting  with  their  colleagues  you  then 
have  to  work  20  judges  into  this  relative  equality  of  sitting  with  their 
colleages,  is  that  not  true? 

Judge  Chambers.  Let  me  say  that  it  works  out  very  well  and  as  a 
matter  of  fact,  it  could  all  be  done  by  computer.  But  I  hope  to  be 
gone  bv  the  time  we  have  a  computer  arrangement. 

ISIr.  Westphal.  Judge,  you  told  us  a  couple  of  interesting  anecdotes 
here  that  you  gleaiied  along  the  line.  I  assume  you  also  heard  about 
the  anecdote  which  runs  to  this  effect,  that  when  the  fifth  circuit 
reached  the  number  of  15  judges  and  having  a  few  senior  judges  also 


131 

available  from  Avithin  their  own  circuit,  that  in  the  fifth  circuit 
wliere  they  had  this  same  policy  of  havino:  judo-es  sit  in  equal  number 
of  sittings  with  each  of  tlieir  colleaoues  so  they  could  promote  col- 
legiality,  Judge  Brown  found  it  in  fact  necessary  to  use  a  computer 
in  order  to  solve  that  problem  because  the  number  of  different  panels 
you  can  compose  out  of  15  or  18  judges  is  almost  infinite  and  it  over- 
whelms the  simple  mathematical  ability  shared  by  either  judges, 
chief  judges,  or  lawyers.  You  have  heard  that  anecdote,  have  you 
not? 

Judge  Cha]mbers.  Yes. 

]Mr.  Westpiial.  So  is  not  that  going  to  be  part  of  the  problem  of 
trving  to  run  the  circuit  with  20  judges  which  is  even  5  more  than 
what  their  experience  has  been  now  in  the  fifth  circuit. 

Judge  Chambers.  Well,  let  me  ex])lain  first  how  Judge  Hufstedler, 
who  makes  them  up  for  us,  works.  She — well,  I  guess  you  would  call 
it  country  grocery  store  style.  She  makes  out  the  panels.  But  then 
the  clerk  is  constantly  every  month,  publishing  a  table  for  the  past 
12  months  of  who  sat  with  whom.  As  she  goes  along,  she  compensates 
for  Judge  Kelch  sitting  too  much  with  Judge  Chambers,  for  Judge 
Wi'ight  not  sitting  enough  with  Judge  Chambers,  and  at  the  end  of 
12  months,  by  constantly  compensating,  it  works  out. 

Mr.  Westphal.  Before  you  leave  that  point.  Judge,  my  point  is 
simply  this.  The  work  involved  in  trying  to  compensate,  as  you  say, 
for  this  inequality  that  sometimes  occurs,  it  takes  much  more  com- 
pensating when  you  are  dealing  with  a  group  of  20  judges  than  it 
takes  is  you  are  dealing  with  a  group  of  13  judges,  is  that  not  true? 

Judge  Chambers.  Oh,  obviously,  but  it  does  not  take  as  much  as 
"we  have  got  now  dealing  with  13  active,  4  retired,  and  25  district 
judges. 

Mr.  Westphal.  All  right.  Now  then,  let  us  talk  a  little  bit  about 
that.  You  make  the  suggestion  that  if  the  ninth  circuit  had  had  15 
judges  for  as  long  as  the  fifth  circuit  had  had  15  judges,  that  the 
ninth  circuit  would  not  have  this  backlog  of  600  civil  cases.  Accord- 
ing to  what  you  told  us,  according  to  the  records,  over  the  past  4 
or  5  or  6  years  the  ninth  circuit  has  had  the  equivalent  bench  strength 
of  approximately  19  or  20  judges  through  its  use  of  a  district  judge 
serving  as  the  third  member  of  each  or  your  three-judge  panels. 

Xow,  in  1972,  for  example,  53  percent  of  the  opinions  of  your  court 
"were  written  by  the  active  judges  of  your  court,  24  percent  were 
written  by  the  senior  judges  in  your  court,  and  23  percent  were 
written  by  either  district  judges  or  visiting  judges,  from  within  the 
circuit,  or  from  visiting  judges  from  without  the  circuit.  So  in  the 
year  1972,  there  were  some  66  different  judges  employed  in  the  opin- 
ion writing  efforts  of  your  court. 

The  figures  for  the  year  1973  are  somewhat  comparable  except  that 
the  effort  by  seniors  went  down  a  little  bit  and  the  effort  b}'  district 
judges  amounted  to  27  percent. 

So.  as  a  matter  of  fact,  by  this  use  of  district  judges,  which  you 
were  just  simply  forced  to  do  in  order  to  keep  up  with  your  back- 
log— we  understand  that — the  fact  of  the  matter  is  that  the  equiv- 
alent judge-power  in  the  Ninth  Circuit  has  been  much  larger  than 
the  number  of  13  over  the  last  5  or  6  y(;ars.  Is  that  not  true? 

Judge  Chambers.  Yes. 
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Mr.  Westpiial.  All  ri2:lit.  Now  then,  under  either  S.  729  or  under 
the  California  Bar  proposal,  there  would  be  20  judges  in  the  Ninth 
Circuit.  Under  S.  729  nine  of  them  would  be  in  one  division  and  11 
of  them  would  be  in  the  other  division  which  would  be  operational 
entities  bridged  by  the  joint  en  banc  panel. 

Under  the  California  Bar  plan,  we  would  take  your  court  as  it 
now  exists  and  simply  increase  the  number  of  active  judges  from  13 
to  20. 

Now,  as  I  recall  your  testimony,  you  said  that  you  could  live  with 
that,  especially  if  the  less-than-all  or  the  nine  judge  en  banc  were 
written  into  that  proposal.  Is  that  not  true? 

Judge  Cha]mbers.  Yes. 

]Mr.  Westphal.  Are  you  at  all  troubled  by  the  fact  that  under  the 
California  Bar  proopsal  11  of  the  judges  would  be  excluded  from 
en  banc  participation,  that  they  would  have  no  input  into  the  en 
banc  function  of  making  the  ultimate  determination  of  what  is  to  be 
a  law  of  the  circuit? 

Judge  Chambers.  Not  particula^l3^  but,  Mr.  Westphal,  that  all 
comes  back  to  my  concern  over  the  tragedy  of  creating  the  so-called 
northwest  circuit.  Anything  is  better  than  that. 

Mr.  Westphal.  There  is  no  proposal  at  this  time,  under  existing 
caseloads,  for  creating  a  northwest  circuit.  "N-^Hiat  the  attitude  of  the 
members  of  the  bench  and  the  bar  and  of  the  Congress  would  be  some 
years  hence  when  caseload  patterns  and  litigation  patterns  in  the  so- 
called  northwest  circuit  are  different  than  they  are  now  is  another 
question.  It  is  not  for  us  to  decide.  But  the  point  of  it  is  this : 

As  the  chairman  stated  in  his  opening  statement,  the  choice  for 
the  committee  here  and  the  choice  for  Congress  is  one  of  whether 
you  employ  20  judges  in  one  circuit  and  the  only  change  you  make  is 
to  have  the  less-than-all  en  banc  which  is  the  California  Bar  pro- 
posal, or  wether  you  have  those  20  judges  organized  in  the  two  di- 
visions, one  consisting  of  nine  and  one  consisting  of  11. 

You  have  stated  that  with  less  than  all  in  the  en  banc,  en  banc  of 
nine,  that  would  be  feasible.  My  question  to  you,  judge,  is  that  if 
those  other  11  judges  had  no  input  into  en  banc  proceedings,  no  input 
into  determining  the  law  of  the  circuit,  they  are  then  in  a  position 
where  they  must,  on  the  principle  of  stare  decisis,  follow  and  be 
bound  by  the  decision  made  by  the  nine  even  though  they  have  had 
no  voice  into  it. 

Now,  my  question  to  you  is  does  this  not  tend  to  destroy  a  sense 
of  institutional  unity,  of  collegiality  or  camaraderie,  esprit  de  corps, 
all  of  which  are  I  think  you  will  recognize  as  vital  characteristics  of 
a  good  efficient  appellate  court? 

Judge  CHATvrBERS.  Well,  it  sure  would  if  you  do  not  put  in  the 
clause  about  those  eligible  to  retire  cannot  sit  on  it. 

Mr.  Westphal.  Well,  we  can  out  the  judges  who  are  eligible  to 
retire  but  have  not  yet  retired.  We  can  bar  them  from  the  en  banc 
function.  But  if  there  are  two  of  those  who  have  not  retired  you 
would  still  be  left  with  nine  judges  plus  those  two  that  we  have  ex- 
cluded because  they  are  eligible  for  retirement.  In  either  event  yon 
have  still  got  11  judges  left  who  have  had  no  input  in  determining 
the  law  of  the  circuit,  who  are  nevertheless  bound  by  it,  and  all  I  can 
suggest,  judge,  is  that  that  is  almost  self-defeating  in  a  sense  in  that 
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we  are  posing  the  possibility  of  those  11  judges  feeling  that  they 
are  not  first  class  judges,  that  they  have  no  voice  in  determining  the 
law  that  they  are  expected  to  follow. 

Judge  Chambers.  Mr.  Westphal,  you  have  got  a  good  point  there. 
I  do  not  think  it  is  quite  that  serious  and  I  have  the  feeling  in  my 
bones  that  if  you  follow  the  California  plan,  it  would  eventually 
work  out  something  like  S.  729. 

jNlr.  Westphal.  Let  me  expand  my  point  a  little  bit.  Also  in  your 
testimony  you  indicated  that  if  the  California  plan  were  going  to 
be  followed  with  a  decision  to  having  a  less-than-all  en  banc,  you 
also  suggested  that  the  judicial  council  should  consist  of  less  than 
all.  I  do  not  know  what  your  suggestion  is  as  to  how  many  of  those 
20  judges  should  assume  the  responsibilities  of  carrying  out  the  func- 
tion of  the  judicial  council  of  the  ninth  circuit,  but  again  if  it  is  con- 
ceived that  only  nine  of  the  20  should  carry  out  the  judicial  council 
function,  again  you  would  be  excluding  11  judges  from  participation 
in  what  I  would  think  is  a  vital  part  of  running  a  circuit  court.  It  is 
not  that  important  as  to  whether  a  magistrate  or  a  referee  gets  $300 
additional  salary  but  there  are  a  lot  of  things  done  by  a  judicial 
council  which  are  vital  to  the  functioning  of  that  circuit  and  if  we 
exclude  11  of  them  from  that  function  as  well  as  excluding  11  of 
them  from  an  en  banc  function,  I  greatly  fear  that  the  point  is  a 
little  bit  better,  and  a  little  bit  more  serious,  because  again  we  have 
taken  another  step  towards  creating  second  class  judges. 

I  would  suggest  that  the  second  class  under  this  scheme,  if  the  nine 
judges  who  sit  en  banc  are  the  same  as  the  nine  judges  who  sit  on  the 
judicial  council,  that  then  you  are  going  to  have  11  judges  whose 
onl}^  purpose  is  to  be  one  of  three  warm  bodies  on  a  panel  who  have 
to  go  through  the  nitty-gritty  of  hearing  arguments,  and  writing  up 
cases,  and  participating  in  screening.  You  are  inevitably  going  to 
have  some  divisive  effect  upon  this  sense  of  collegiality  that  each 
appellate  court  has. 

Do  you  have  any  reaction  to  that? 

Judge  Chambers.  Well,  Mr.  Westphal,  I  do  not  know  how  it  h^is 
come  about,  but  we  have  had  so  many  junky  duties  imposed  on  the 
council  that  most  of  us  would  be  glad  to  be  rid  of  them.  For  instance, 
all  our  senior  judges  are  invited  to  attend  our  council  meetings.  They 
all  repl}^,  what  do  you  think  I  retired  for,  and  do  not  come,  unless 
we  especially'  request. 

If  I  may  double  back  just  a  moment,  one  thing  I  did  want  to  get 
into  the  record.  If  we  had  had  15  judges  we  would  still  have  used  the 
district  judges  but  we  would  be  up-to-date.  Now  here  is  one  thing 
that  I  can  only  prove  by  going  back  to  1954.  At  that  time  the  ordi- 
nary civil  case,  no  priority,  backlog,  was  about  600  cases  when  the 
court  was  increased  from  seven  to  nine.  That  increase  enabled  us, 
with  the  use  of  district  judges,  to  get  caught  up  so  that  when  the  last 
brief  was  in,  counsel  in  civil  cases  got  notice  that  his  argument  was 
immediately  set. 

Well,  when  we  got  caught  up,  the  number  of  appeals  dipped  a  little 
and  did  not  increase  for  4  or  5  years  or  6  years,  and  what  I  am  saying 
is  that  it  is  hard  to  prove  that  delay  feeds  on. 

Mr.  Westphal.  Judge,  please  do  not  misunderstand  me.  By  my 
questioning  I  do  not  imply  any  criticism  Avhatsover  of  the  ninth  cir- 
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ciiit  today  or  tlie  ninth  circuit  in  tlio  past.  I  am  sure  the  committee 
does  not  intend  that.  I  am  sure  the  Congress  does  not  intend  tliat. 

The  point  of  the  matter  is  tliat  almost  everybody,  yourself,  all  the 
judo-es  on  your  court,  virtually  all  of  the  lawyers  in  the  ninth  circuit 
■who  have  any  Federal  practice  at  all.  recoofuize  that  despite  your  best 
efforts  there  are  problems  in  not  only  the  ninth  circuit  but  the  fifth 
circuit  and  Lord  knows  they  have  all  o-ot  them.  But  the  reason  I 
refer  back  to  past  records  and  past  experiences  is  to  see  whether  we 
can  learn  from  that  something  that  helps  the  Congress  make  the 
decision  v\'hich  it  has  to  make  on  these  competing  plans. 

Now,  just  if  I  might,  in  order  to  further  delineate  what  we  are 
talkijig  about  here,  and  set  some  parameters  on  what  we  are  talking 
about,  insofar  as  the  concept  where  less  than  all  of  the  judges  of  a 
court  participate  in  the  en  banc  and  the  judicial  council  functions  of 
the  court,  T  would  like  to  call  your  attention  to  the  fact  that  under 
genei-al  order  15  in  your  court,  under  the  revisions  dated  April  1, 
1974.  that  being  the  general  order  which  deals  with  en  banc  hearings, 
petitions  for  rehearing  an  amendment  of  opinions,  and  so  forth,  that 
those  rules  go  on  at  great  length  in  order  to  make  sure  that  every 
active  judge  of  the  13  active  judges  in  the  ninth  circuit  today  gets  a 
voice  into  the  en  banc  function  of  that  court. 

I  would  ask,  jMr.  Chairman,  that  that  general  order  15  be  included 
in  the  record. 

Senator  Buedtck.  Without  objection,  so  ordered. 

[The  material  referred  to  follows:] 

En  Banc  Hearings  ;  Petitions  for  Rehearing  ;  Amendment  of  Opinions 
General  Order  No.  W  (Rev.  4/1/74) 

1.  definitions 

"Hearing"  means  tlie  initial  hearing  in  this  Court,  whether  by  a  panel  or  by 
the  Court  en  banc. 

"Rehearing"  means  any  subsequent  hearing  by  the  panel  or  by  the  Court  en 
banc,  whether  or  not  an  opinion  has  been  issued  and  whether  or  not  the  initial 
hearing  was  by  a  panel  or  by  the  Court  en  bane. 

"En  banc  coordinator"  is  a  member  of  the  Court  appointed  by  the  Chief 
Judge,  with  duties  set  forth  herein. 

2    SUGGESTIONS   AND   REQUESTS   FOR   INITIAL   HEARING   EN    BANC 

(a)  Sufff/estion  hi/  a  party. — Upon  receipt  of  a  suggestion  of  a  party  for  an 
initial  hearing  en  ))anc.  made  pursuant  to  Rule  3-' HO.  Federal  Rules  of  Ap- 
pellate Procedure,  the  membei'S  of  the  Court  ordinarily  will  withold  action 
thereon  unless  and  until  advised  by  one  or  more  meml)ers  of  the  panel  on  the 
calendar  to  which  the  case  is  ultimately  assigned  whether  an  initial  hearing 
en  lianc  is  deemed  advisal>le. 

Unless  a  meml»er  of  the  Court  requests  en  banc  consideration,  the  Clerk  shall 
calendar  the  case  in  due  coui-se  for  a  panel  hearing  pursuant  to  General  Order 
No.  2.  When  tlie  case  is  calendared,  the  Cleric  shall  call  to  the  attention  of  all 
active  judges  the  suggestion  for  an  initial  en  banc  hearing.  If.  after  the  judges 
of  the  panel  have  read  the  briefs  in  ordinary  course,  in  preparation  for  oral 
argument,  one  or' more  of  them  conclude  that  the  suggestion  should  be  adopted, 
he  or  they  shall  so  advise  the  Court  as  provided  in  s^ibsection  (b)  of  this  sec- 
tion. If  no  renupst  is  received,  it  will  be  assumed  tlint  no  member  of  the  panel 
believes  an  ijiitial  hearing  en  banc  advisable.  Any  judge  in  active  service  may, 
without  awaiting  consideration  of  the  suggestion  by  the  panel,  request  the  en 
banc  coordinator  to  take  a  vote  thereon. 

(b)  Form  of  rcqvcst. — A  request  by  a  member  of  the  Court  for  an  initial 
hearing  en  l)anc  shall  be  addressed  to  all  members  of  the  Court  in  active  serv- 
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ice,  with  information  copies  to  senior  judges,  and  tlie  en  banc  coordinator  shall 
call  for  a  vote  thereon. 

(c)  Rcmocal  from  calendar. — If  a  suggestion  or  request  for  initial  en  banc 
consideration  under  subsections  (a)  or  (b)  of  this  section  is  communicated  so 
near  the  time  of  the  scheduled  hearing  that  the  vote  cannot  be  taken  before  the 
time  of  the  scheduled  hearing,  the  Clerk  may  be  requested  by  the  en  banc  co- 
ordinator to  remove  the  case  from  the  calendar  of  the  panel  and  postpone  the 
scheduled  hearing. 

3.    RESPONSE   TO   PETITION    FOR   REHEARING 

When  a  petition  for  rehearing  has  been  filed  the  Court,  or  a  panel  thereof, 
shall  ordinarily  call  for  a  response  thereto  before  granting  a  petition  for  re- 
hearing, or  amending  its  opinion,  by  substitution  of  opinions  or  otherwise,  in 
such  manner  as  to  affect  the  result.  If  the  panel  grants  a  panel  rehearing  on 
a  petition  which  included  a  suggestion  for  rehearing  en  banc,  it  shall  so  advise 
the  other  members  of  the  Court. 

4.  PROPOSAL  OF  JUDGE  THAT  PANEL  WITHDRAW  AND  AMEND  ITS  OPINION  OE  FILE  A 

SUBSTITUTE  OPINION 

In  lieu  of  requesting  a  rehearing  en  banc  as  provided  in  section  5  of  thia 
General  Order,  an  active  or  senior  judge  of  this  Court  may  propose  to  the  panel, 
with  or  without  copies  to  the  other  members  of  the  Court  in  active  service,  that 
the  panel  withdraw  and  amend  its  opinion  or  file  a  substitute  opinion.  Upon 
receipt  of  such  a  proposal  either  the  author  of  the  opinion,  if  a  circuit  judge  of 
this  Circuit,  or  the  senior  member  of  the  Court  on  the  panel  if  the  author  of  the 
opinion  is  not  a  member  of  the  Court,  shall  notify  the  Clerk  that  a  proposal  to 
withdraw  the  opinion  is  under  consideration  and  that  the  mandate  should  not 
issue  until  the  Clerk  receives  further  advice  from  the  panel. 

If  the  panel  accedes,  in  substance,  to  the  proposal  that  the  opinion  be  amended 
or  replaced,  it  shall  proceed  accordingly ;  however,  if  a  petition  for  rehearing  has 
been  filed  it  shall  call  for  a  response  before  taking  the  proposed  action  if  the 
action  would  affect  the  result.  If  the  panel  declines  to  accept  the  proposal,  it 
shall  notify  the  judge  who  made  the  proposal  and  such  judge  shall  have  ten 
days  thereafter  to  request  a  rehearing  en  banc,  as  provided  in  subsection  5(b). 

If  the  judge  making  such  a  proposal  expects  to  be  absent  from  the  circuit 
or  otherwise  unavailable  to  act  in  the  matter  at  the  time  the  panel  acts  upon 
the  proposal,  such  judge  shall  advise  the  panel.  If  the  panel,  following  receipt 
of  notice  of  the  judge's  absence,  determines  not  to  accept  the  proposal,  it  shall 
withhold  action  to  that  effect  until  the  judge  making  the  proposal  is  available, 
unless  urgent  circumstances  require  prompt  disposition  of  the  case.  Similarly, 
where  a  panel  has  not  received  notice  of  the  unavailability  of  a  judge  making 
such  a  proposal,  if  it  has  actual  knowledge  that  such  judge  is  unavailable  to 
act  in  the  matter,  it  shall  give  consideration  to  withholding  adverse  action  on 
the  proposal  until  the  judge  making  the  proposal  is  available.^ 

5.    INITIATIVE  BY  JUDGE  FOR  A  REHEARING  EN  BANC 

(a)  Proposal  to  panel. —  (1)  Procedure:  A  member  of  the  Court,  or  of  the 
panel  to  which  a  case  has  been  assigned,  may.  on  his  own  motion,  propose  to  a 
panel  the  appropriateness  of  en  banc  consideration,  in  which  event  the  judge 
initiating  the  proposal  shall  notify  the  Clerk  and  the  en  banc  coordinator  that 
he  is  making  such  a  proposal.  Any  such  proposal  shall  be  made  prior  to  the 
expiration  of  the  fourteen-day  period  allowed  for  the  filing  of  a  petition  for 
rehearing,  and  shall  have  the  effect  of  staying  the  issuance  of  the  mandate  until 
further  notice  from  the  Chief  .Judge  or  the  en  banc  coordinator. 

(2)  Action:  No  action  shall  be  taken  upon  such  a  proposal  until  at  least  five 
days  after  expiration  of  the  time  for  filing  a  petition  for  rehearing.  If  no  peti- 
tion for  rehearing  is  filed,  the  panel  shall  then  make  its  recommendation  upon 
the  proposal  and  follow  the  same  procedures  as  it  would  upon  a  petition  of  a 
party  for  rehearing  with  a  suggestion  for  en  banc  consideration ;  if  a  petition 
for  rehearing  is  filed,  copies  thereof  shall  be  distributed  to  the  members  of  the 
Court  in  active  service  and  to  any  other  judge  who  may  have  proposed  a  re- 
hearing en  banc. 


'     1  The  provisions  of  the  above  para.ari'aph   are  effective  also   as   to   each   section   of  thla 
'General   Order  wherein  they  appear  applicable. 
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(b)  Request  for  vote  of  the  Court. — A  member  of  the  Court  may,  by  follow- 
ing the  procedure  outlined  in  section  7  of  this  General  Order,  request  considera- 
tion by  the  Court  of  the  appropriateness  of  en  banc  consideration:  (1)  on  his 
own  motion,  provided  such  request  is  made  within  the  time  period  specified  in 
section  5;  or  (2)  in  response  to  a  panel  recommendation  rejecting  a  suggestion 
or  proposal  for  panel  action  to  initiate  rehearing  en  banc. 

6.    PANEL  EECOMMENDATION 

(a)  For  rehearing  en  'banc. — Should  the  panel  to  which  a  case  has  been  as- 
signed determine,  sua  sponte  or  upon  consideration  of  a  suggestion  of  a  party 
or  a  proposal  of  a  member  of  the  Court  or  of  the  panel,  that  the  case  should  be 
reheard  en  banc,  it  shall  follow  the  procedure  outlined  in  section  7. 

(b)  Against  rehearing  en  bane. — Should  the  panel  to  which  a  case  has  been 
assigned  determine,  upon  consideration  of  a  suggestion  of  a  party,  or  of  a  pro- 
posal of  a  member  of  the  Court  or  of  the  panel,  that  the  case  should  not  be 
reheard  en  banc,  it  shall,  without  taking  any  other  action,  so  advise  the  other 
associates. 

A  member  of  the  Court  in  active  service,  receiving  advice  from  a  panel  that 
it  does  not  favor  a  rehearing  en  banc,  is  not  required  to  take  any  action  there- 
on, in  which  event  it  will  be  assumed  that  such  judge  defers  to  the  view  of 
the  panel.  Any  member  of  the  Court  in  active  service,  upon  receiving  such  ad- 
vice, who  desires  to  request  en  banc  consideration  may  do  so  within  fourteen 
days  from  the  date  of  the  advice  from  the  panel  by  following  the  procedure 
outlined  in  section  7  of  this  General  Order. 

If  no  judge  requests  or  gives  notice  of  intention  to  request  en  banc  considera- 
tion within  fourteen  days  of  the  panel's  advice  to  associates,  the  panel  may 
then  present  to  the  Clerk  for  filing  its  order  denying  the  petition  and  rejecting 
the  suggestion  for  rehearing  en  banc. 

7.  EN  BANC  CONSIDERATION  BY  COXTBT — ^PBOCEDUEE 

(a)  Rerommendation  of  panel  or  request  of  judge. —  (1)  Preliminary  notice: 
If  a  judge  wishes  to  request  en  banc  consideration  and  cannot  prepare  his  sup- 
porting memorandum  within  the  fourteen-day  period  following  a  panel  memo- 
randum rejecting  en  banc  consideration,  or  a  panel  wishes  to  avoid  delay  when 
preparing  a  recommendation  for  en  banc  consideration,  the  judge  or  pfinel  shall 
circulate  to  associates  and  to  the  Clerk  the  following  preliminary  notice  of  in- 
tention to  seek  en  banc  consideration : 


To  All  Associates  and  Clerk :        Date ; 


PRELIMINARY  NOTICE  OF  INTENTION  TO  SEEK  EN  BANC 

CONSIDERATION 


In 


(Name  and  Number  of  Case)  (Identification  of  Panel) 

It  is  (the  inention  of  the  panel  in  the  case,  my  intention)  within  fourteen  days 
from  the  above  date,  to  present  a  (recommendation,  request)  for  en  banc  con- 
sideration in  the  above  entitled  case. 


Note  to  Clerk : 

Upon  receipt  of  this  Notice  you  will  not  issue  the  Court's  judgment  until  notice 
from  the  Chief  Judge  or  the  en  banc  coordinator. 


(2)  Formal  request  or  recommendation:  Circulate  memorandum,  to  reach  asso- 
ciates within  fourteen  days  after  date  of  panel  memorandum  rejecting  rehearing, 
or  after  preliminary  notice,  if  any,  stating  that  the  memorandum  constitutes  a 
request  or  recommendation  for  en  banc  consideration  under  General  Order  No. 
15,  indicating  the  reason  for  the  request  or  recommendation,  and  specifying  the 
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question  or  questions  witli  wliich  the  court,  en  banc,  will  be  particularly  con- 
cerned. If  the  Clerk  bas  not  been  notified  by  copy  of  a  preliminary  notice,  tbe 
requesting  judge  or  tbe  presiding  judge  on  tbe  panel  shall  request  that  the  man- 
date be  held  until  further  notice  from  the  Chief  Judge  or  the  en  banc  coordinator. 

A  panel  should  not  ordinarily  make  a  recommendation  to  take  a  case  en 
banc  unless  and  until  the  members  of  the  panel  have  first  expressed  their  views 
in  the  form  of  a  proposed  opinion  or  opinions  which  can  be  circulated  with  the 
recommenda  tion. 

A  judge  requesting  en  banc  consideration  may  express  his  views  in  bis  initial 
memorandum,  or  in  the  form  of  a  dissent  or  a  proposed  opinion,  or  may  indicate 
that  a  memorandum  or  opinion  will  follow  within  a  specified  time. 

(3)  Response:  If  the  request  challenges  a  previously  published  or  circulated 
opinion,  the  judge  making  the  request  shall  invite  the  author  of  the  challenged 
opinion  to  respond  within  fourteen  days  so  that  the  members  of  the  Court  will 
have  the  benefit  of  an  appropriate  exposition  of  conflicting  views  before  pro- 
ceeding further. 

(4)  Failure  to  circulate  memorandum:  If  the  requesting  judge  does  not  fol- 
low through  with  the  memorandum  contemplated  in  7(a)(2)  within  thirty 
days  from  the  date  of  his  formal  request,  the  en  banc  coordinator  shall  inquire 
of  the  requesting  judge  concerning  his  wishes,  and  if  the  requesting  judge  does 
not  desire  to  circulate  a  memorandum  the  en  banc  coordinator  shall  place  the 
matter  upon  the  agenda  of  the  Court  and  Council  for  resolution  at  the  next 
available  meeting. 

(b)  Action  upon  recommendation  or  request. —  (1)  Time  for  response:  Any 
member  of  tbe  Court  or  panel  shall  have  fourteen  days  in  which  to  circulate 
a  memorandum  in  response  or  to  notify  the  associates  of  an  intent  to  circulate 
such  a  memorandum. 

(2)  Initiation  of  voting  procedure:  Not  less  than  fourteen  days  after  receipt 
of  a  memorandum  of  the  kind  described  in  subsection  7(a)(2),  and  7(a)(3), 
if  any,  and  at  such  time  as  the  record  is  complete,  the  en  banc  coordinator 
shall  call  for  a  vote,  by  written  memorandum  addressed  to  all  judges  entitled 
to  vote  thereon,  with  information  copies  to  senior  judges  and  members  of  the 
panel,  or  at  a  Court  meeting. 

(3)  Voting  procedure:  AH  available  active  judges  shall  vote  upon  the  recom- 
mendation or  request  by  sending  their  votes  to  the  en  banc  coordinator,  with 
copies  to  all  associates  and  other  panel  members.  Votes  cast  before  the  vote  is 
called  for  shall  be  considered  tentative  only,  so  that  any  judge  who  wishes  to 
do  so  (including  a  nonvoting  judge)  may  express  his  views  by  a  timely  memo- 
randum. 

(4)  Majority  vote:  The  en  banc  coordinator  shall  report  to  the  Court  when 
votes  reach  a  majority ;  if  a  majority  is  not  reached  within  fourteen  days  from 
the  date  of  the  call,  the  coordinator  will  request  a  vote  from  any  judge  who 
has  not  voted. 

(5)  Agreement  for  en  banc  hearing:  If  a  majority  of  the  members  of  the 
Court  in  active  service  agree  that  the  case  should  be  heard  en  banc,  an  order 
shall  be  prepared  by  the  requesting  judge  or  the  judge  designated  by  the  pre- 
siding judge  of  the  recommending  panel  and  forwarded  to  the  Chief  Judge  for 
signature  and  filing  with  the  Clerk,  authorizing  the  withdrawal  of  the  assign- 
ment of  the  case  from  the  panel,  providing  for  a  rehearing  en  banc  on  a  day 
to  be  fixed  or  stating  that  there  shall  be  no  further  oral  argument,  stating 
w'hether  additional  briefs  will  be  accepted  or  required,  and  specifying  the  ques- 
tion or  questions  with  which  the  court,  en  banc,  will  be  concerned.  A  copy  of 
the  order  shall  be  supplied  to  all  associates  and  panel  members.  The  substance 
of  the  order,  but  not  the  vote  upon  en  banc  consideration,  shall  be  communi- 
cated to  the  parties.  After  the  opinion  or  opinions  have  been  circulated,  the 
en  banc  coordinator  may  assist  in  tallying  the  votes. 

(6)  Rejection  of  en  banc  hearing:  If  a  majority  of  the  members  of  the  Court 
in  active  service  vote  not  to  hear  the  matter  en  banc,  the  en  banc  coordinator 
shall  so  advise  the  panel,  which  shall  then  determine  what  alternative  course 
it  shall  follow  and  manifest  the  same  by  memorandum,  opinion,  or  entry  of  an 
appropriate  panel  order.  A  panel  order  granting  or  denying  a  petition  for  re- 
hearing which  incorporated  a  suggestion  for  rehearing  en  banc  rejected  by  the 
Court  shall  indicate  the  rejection,  but  not  the  vote  thereon.  The  en  banc  co- 
ordinator shall  notify  the  Clerk  that  the  case  has  been  returned  to  the  panel, 
which  panel  shall  thereafter  be  responsible  for  instructing  the  Clerk  concerning 
the  mandate. 
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(7)  Judge  voting  in  the  minority:  Wliether  a  majority  of  tlie  members  of 
the  judges  of  the  Court  in  active  service  votes  eitlier  to  hear  a  case  en  banc  or 
not  to  so  hear  the  case,  a  judge  voting  with  the  minority  shall  have  the  right 
to  request  that  the  dispositive  order  concerning  the  en  banc  vote  shall  include 
the  recitation  of  his  minority  vote.  Moreover  he  shall  have  the  right  to  file  his 
dissenting  views  to  the  majority's  action  in  either  voting  to  take  a  case  en  banc 
or  voting  not  to  so  take  the  case. 

8.  EN  BANC  coordinator's  DUTIES  WITH  REFERENCE  TO  IRREGULAR  PROCEEDINGS 

(a)  Premature  order  denying  and  rejecting. — When  a  panel  presents  to  the 
Clerk  for  tiling  an  order  denying  the  petition  for  rehearing  and  rejecting  the 
suggestion  for  rehearing  en  banc,  the  Clerk  shall  notify  the  en  banc  coordinator. 
If  a  panel  by  inadvertence  presents  such  an  order  to  the  Clerk  for  filing  during 
the  running  of  the  time  (fourteen  days)  in  which  a  member  of  the  Court  has 
the  right  to  request  a  vote,  the  en  banc  coordinator  shall  inform  the  Clerk  that 
the  order  is  premature  and  shall  instruct  the  Clerk  to  hold  the  order  without 
filing  it  for  twenty-four  hours  or  such  other  time  as  the  en  banc  coordinator 
may  designate,  but  not  to  exceed  the  remaining  time  within  which  a  member 
of  the  Court  might  request  a  vote. 

(b)  Delay  of  a  pancVH  order. — Whenever  the  en  banc  coordinator  causes  the 
Clerk  to  delay  the  regular  processing  of  any  order  presented  by  a  panel,  the 
coordinator  shall  immediately  notify  the  author  of  the  panel  opinion  and  the 
senior  member  of  the  Court  on  the  panel  if  the  author  is  not  a  member  of  the 
Court.  If  no  member  of  the  Court  calls  for  a  vote  within  the  time  prescribed  in 
this  General  Order,  the  author  of  the  panel  opinion  or  the  iiresiding  judge  of 
the  panel  shall  promptly  instruct  the  Clerk  to  file  the  order  denying  and  reject- 
ing the  petition  for  rehearing  and  the  suggestion  for  rehearing  en  banc. 

(c)  Filing  of  an  untimely  petition. — If  a  panel  allows  the  late  filing  of  an 
untimely  petition  for  rehearing  with  a  suggestion  for  rehearing  en  banc,  and 
the  Clerk  does  not  receive  the  order  allowing  the  late  filing  in  sufficient  time 
to  place  copies  of  the  untimely  papers  in  the  hands  of  the  members  of  the 
Court  who  were  not  on  the  panel  which  decided  the  case  until  after  the  panel 
has  already  decided  to  deny  the  petition  and  reject  the  suggestion,  the  time  in 
which  a  member  of  the  Court  may  call  for  a  vote  does  not  begin  to  run  until 
the  late  petition  has  been  filed  by  the  Clerk. 

9.  GALLEY  PROOF 

Whenever  there  is  a  request  or  suggestion  for  en  bane  reconsideration  the 
author  of  the  challenged  opinion  will  not  correct  and  return  the  galley  proof 
to  West  Publishing  Company  until  the  en  banc  procedure  has  terminated.  If  the 
author  of  the  original  opinion  is  not  a  judge  of  this  Court,  then  the  presiding 
judge  of  the  panel  issuing  the  original  opinion  has  the  responsibility  of  as- 
suring that  the  galley  proof  shall  not  be  prematurely  returned  to  West  Pub- 
lishing Company. 

Mr.  Westpital.  For  example,  in  parasrapli  2(a)  of  that  general 
order  it  says:  "Any  jndge  in  active  services  may,  without  awaiting 
consideration  of  the  suggestion  by  the  panel,  reqnest  that  the  en 
banc  coordinator  take  a  vote  thereon".  And  2(b)  provides:  "A  re- 
qnest by  a  member  of  a  conrt  for  an  initial  hearing  en  banc  shall  be 
addressed  to  all  members  of  the  conrt  in  active  service  with  infoi-- 
mation  copies  to  senior  jndges  and  the  en  banc  coordinator  shall  call 
for  a  vote  thereon".  And  I  conld  go  on  and  recite  things  from  all  of 
these  rules  contained  in  yonr  general  order  nnmber  15  but  the  thrust 
of  them  is  that  when  there  has  been  a  suggestion  of  the  necessity  for 
an  en  banc  hearing,  either  rehearing  or  initially,  that  every  member 
of  yonr  court  in  active  service  is  to  be  notified  by  the  court  or  by  the. 
en  banc  coordinator  of  such  requests.  If  it  is  a  rehearing,  some  initial 
responsibility  is  given  to  the  original  three- judge  panel,  that  heard 
it.  but  in  any  event,  either  before  the  recommendation  of  that  panel, 
if  it  is  a  rehearing,  on  after  the  recommendation  of  that  panel,  if  it 
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is  a  relioarin<j:,  an}'  active  judge  on  your  court  may  take  the  position 
that  that  matter  is  important  enough  so  it  should  be  heard  en  bane 
and  if  a  majority  of  the  judges  on  your  court  agree  with  him,  then 
that  matter  is  heard  en  banc. 

Is  that  basically  what  your  procedure  is? 

Judge  Chambers.  Yes,  sir. 

]Mr.  Wesitiial.  All  right.  Is  it  not  drawn  that  way  in  order  to  pro- 
mote this  collegiality,  this  sense  of  participation  which  leads  then  to 
a  willingness  to  be  bound  by  whatever  the  law  of  the  circuit  is  be- 
cause each  and  every  one  of  those  active  judges  has  had  a  voice  in  it? 
Is  that  not  the  purpose  for  it? 

Judge  Chambers.  Well,  3'ou  cannot  answer  that  without  going  into 
the  history  of  it.  jNIr.  Westphal,  I  forget  the  date  of  these  Federal 
rules  of  appellate  procedure,  which  forced  it  on  us,  the  rule  that 
every  petition  for  rehearing  should  be  considered  by  every  member 
of  the  court.  Prior  to  that,  our  rule  was  that  a  petition  for  an  en  banc 
was  never  considered  by  the  whole  court  unless  two  members  of  the 
panel  voted  for  en  banc.  Actually  it  was  a  very  good  rule. 

Now,  today  we  get  about  the  same  number  of  percentage  of  cases 
going  en  banc  as  we  used  to  get  under  the  old  rule.  But  here  is  a 
terrible  burden  under  this  Federal  appellate  rule  that  those  must  be 
considered  b}^  every  judge.  "We  spend  so  much  time  in  meetings  arg- 
uing over  whether  we  take  the  case  en  banc.  It  is  not  a  loss  of  time 
on  the  cases  that  we  decide  to  take  en  banc.  It  is  a  tremendous  waste 
of  time  arguing  about  the  cases  we  resolve  not  to  take  en  banc. 

]Mr.  Westphal.  Well,  I  think  that  gets  down  to  this  point.  Judge. 
If  what  we  are  looking  at,  if  all  we  are  looking  at,  is  efficiency,  we 
could  have  the  most  efficient  method  by  simply  saying  that  any  pe- 
tition for  en  banc  will  be  submitted  to  the  chief  judge  of  the  court 
and  he  will  rule  as  to  whether  it  will  or  will  not  be  heard  en  banc 
and  you  would  not  waste  all  that  time  in  the  discussion  and  depend- 
ing upon  the  attitude  of  the  chief  judge  of  that  court,  you  may  have 
a  lot  of  en  bancs  or  you  may  have  virtuall}^  no  en  bancs. 

Now,  it  seems  to  me  that  the  theory  of  the  appellate  rules  which 
ordain  that  every  judge  of  the  court  shall  give  consideration  to  a 
petition  for  an  en  banc  hearing,  and  that  whether  it  is  granted  or 
not  will  be  decided  by  a  majority  of  them,  that  the  theory  of  that  is 
that  each  judge  should  have  a  voice  in  it.  The  common  law  of  tliis 
country,  and  the  interpretation  given  the  statutory  law  of  this 
country,  is  such  that  its  development  and  its  pursuit  in  the  interests 
of  justice  is  enhanced  on  a  multi-judge  court  by  this  kind  of  dialogue 
that  goes  on  and  the  discussions  and  the  arguments,  even  though  they 
are  heated,  that  go  on  when  you  are  considering  whether  you  should 
even  hear  it  at  all  and  particularly  in  the  discussions  you  have  after 
you  have  decided  to  hear  it  in  conference  after  you  have  heard  the 
argument. 

Now,  that  to  me.  Judge,  seems  to  be  fundamental  to  the  Anglo- 
American  system  of  common  law  that  we  have  and  I  think  that  the 
committee  bill,  S.  729.  tends  to  preserve  that,  whereas  I  have  the  im- 
pression that  the  California  plan  which  would  exclude  11  judges 
from  any  kind  of  participation  in  that  whatsoever,  tends  to  defeat 
what  has  been  for  200  years,  in  this  countrj^  and  for  many  hundred 
years  in  England  the  basic  philosophy. 

56-S32 — T.J 10 
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Judge  Chambers.  That  may  be  so.  It  would  be  my  guess  that  the 
California  plan  would  eventually  evolve  in  a  few  years  into  S.  729. 

I  think,  Mr.  Westphal,  and  this  is  our  basic  problem,  you  are  as- 
suming that  that  northwest  circuit  is  dead. 

Mr.  Westphal.  I  am  not  assuming  it  is  dead,  Judge.  All  I  am 
assuming  is  that  it  will  be  some  period  of  time  before  there  will  be 
an  actual  need  for  it  and  a  justification  for  it. 

Now,  you  have  told  us  that  you  suspect  that  the  California  plan, 
if  adopted,  would  in  time  develop  into  a  division  concept  like  S.  729. 
May  I  ask  you  this.  Judge.  Under  the  California  plan  you  are  start- 
ing out  with  the  same  number  of  judges  provided  in  S.  729,  that  is, 
20  judges. 

Now,  if  the  caseload  continues  to  grow  in  California  and  in  Ari- 
zona and  in  Nevada  and  in  all  other  states  in  your  circuit  as  it  has 
in  the  past,  we  will  in  short  order  reach  the  point  where  20  judges 
are  insufficient  and  you  are  going  to  need  23  or  25  or  27,  and  when 
you  reach  a  court  of  that  size,  it  would  be  a  situation  where  again 
only  9  out  of  29  would  be  participating,  20  would  be  excluded,  where- 
as under  a  division  concept  you  would  still  probably  not  be  exceeding 
13  or  14  or  15  judges. 

Judge  Chambers.  Mr.  Westphal,  I  would  assume  that  that  is  when 
it  would  happen,  when  it  had  to  go  above  23. 

Mr.  Westphal.  Do  you  not  think  that  there  may  be  some  advantage 
in  a  plan  whereby  you  would  start  out  with  a  division  of  9  and  a 
division  of  11  which  are  relatively  compact,  where  it  is  very  easy 
to  maintain  an  institutional  unity  in  the  sense  of  collegiality,  and 
then  as  the  caseload  grows,  you  add  a  tenth  judge  to  one  and  a 
twelfth  judge  to  the  other  and  you  perfect  it  and  work  the  kinks 
out  of  a  new  structure  and  new  machinery,  so  when  the  day  arrives 
that  you  are  overwhelmed  with  caseload  you  are  not  going  to  have 
to  suddenly  go  into  a  division  concept  with  14  or  15  judges  in  each 
division.  Do  you  see  any  advantage  to  that? 

Judge  Chambers.  I  see  the  arguments  against  the  California  plan. 
I  simply  say  that  with  a  court  of  25  active  circuit  judges,  we  would 
have  had  more  collegiality  than  we  have  had  with  the  way  we  made 
up  our  teams.  Today  it  is  just  a  bailing  wire  court  with  the  use  of 
district  judges.  Do  not  think  I  am  ridiculing  any  district  judge.  It 
is  purely  an  accident  that  I  do  not  work  for  them.  It  was  not  any 
selection  made  on  merit.  Of  course,  there  are  arguments  against  the 
California  plan  but  I  have  no  objection  to  trying  it  out.  But,  it  is 
just  my  opinion,  the  two  things  on  which  I  have  a  dedication  are, 
first,  the  Commission's  hardline  across  California  making  it  two  cir- 
cuits, and  the  second,  this  northwest  circuit. 

Mr.  Westphal.  If  those  are  your  two  main  points,  Judge,  you  are 
going  to  be  satisfied  because  there  is  no  proposal  before  the  sub- 
committee that  will  do  that. 

Senator  Bttrdick.  Neither  one. 

Mr.  Westphal.  I  might  say  this.  Judge,  that  I  personally  do  not 
want  to  see  you  continue  with  a  bailing  wire  operation.  I  would  just 
as  soon  see  you  get  a  nice  new,  brand  new  combine.  Of  course,  the 
combine  consisting  of  two  divisions. 

I  have  no  further  questions. 

Judge  Chaivibers.  Well,  thank  you.  May  I  comment  that  I  think  it 
is  wonderful  that  through  this  hearing,  or  whatever  you  want  to  call 
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it,  the  last  18  months  or  2  years,  that  we  have  been  able  to  get  through 
it  ^vithoiit  any  of  the  bitterness  that  has  accompanied  every  previous 
effort  to  reorganize  the  ninth  circuit.  I  think  it  is  remarkable  that  we 
have  had  ver}^  few  sour  notes  on  the  thing,  and  we  have  tried  to  keep 
it  on  a  high  level.  The  commission  has  and  this  committee  has.  And  I 
know  the  former  Solicitor  General  expressed  some  unhappiness  with 
us.  I  might  add  that  we  apparently  seem  to  have  good  rapport  with 
the  present  Solicitor  General.  And  so  I  thank  you  for  listening  to  me. 

jMr.  Westphal.  Mr.  Chairman,  before  the  hearing  record  is  con- 
cluded, may  I  just  insert  this.  I  found  the  rule  which  specified  where 
appeals  will  be  heard,  that  is,  in  Los  Angeles  and  San  Francisco  as 
the  judge  and  I  previously  discussed  and  it  is  rule  3(c),  and  I  would 
ask  that  the  rule  be  inserted  in  the  record. 

Senator  Burdick.  Without  objection  it  will  be  received. 

[The  material  referred  to  follows :] 

Rules  of  the  United  States  Court  of  Appeals  for  the  Ninth  Circuit 

Effective  July  1,  1968 

{Revised  as  of  January  22,  1974) 

******* 

Rule  3 

time  and  place  of  hearings 
******* 

(c)  Place  of  Hearings.  Appeals  and  original  writ  j)roceedings  arising  in 
the  Central  and  Southern  Districts  of  California  will  normally  be  heard  in  Los 
Angeles.  Appeals  and  original  writ  proceedings  arising  in  the  District  of  Arizona 
will  normally  be  heard  in  Los  Angeles  or  San  Francisco.  Appeals  and  original 
writ  proceedings  arising  in  the  Northern  and  Eastern  Districts  of  California 
and  the  District  of  Nevada  will  normally  be  heard  in  San  Francisco.  Appeals 
and  original  writ  proceedings  arising  in  the  Districts  of  Alaska,  Hawaii,  Idaho, 
Montana,  Oregon,  Western  Washington,  Eastern  Washington  and  the  Territory 
of  Guam  will  normally  be  heard  in  San  Francisco,  provided  that,  upon  the  writ- 
ten request  of  any  litigant  therein  filed  with  the  clerk  on  or  before  the  filing 
of  the  first  brief  therein,  that  any  such  appeal  or  original  writ  proceeding  be 
heard  elsewhere  than  in  San  Francisco,  the  court,  or  a  judge  thereof,  may  order 
that  an  appeal  or  original  writ  proceeding,  if  arising  in  the  Districts  of  Idaho, 
Montana,  Oregon,  Western  Washington  and  Eastern  Washington  shall  be  heard 
in  Seattle  or  Portland ;  if  arising  in  the  District  of  Alaska,  shall  be  heard  in 
a  city  of  the  State  of  Alaska  or  in  Seattle  or  Portland ;  and  if  arising  in  the 
District  of  Hawaii  or  the  Territory  of  Guam,  shall  be  heard  in  Honolulu. 

The  court,  upon  its  own  motion,  or  upon  the  written  request  of  a  party  filed 
with  the  clerk  on  or  before  the  filing  of  the  first  brief  therein,  may  designate 
a  place  of  hearing  other  than  as  provided  in  the  first  paragraph  of  this  rule. 

»♦♦♦*** 

Senator  Burdick.  "We  will  be  in  adjournment  until  10  a.m.  tomor- 
row morning.  The  letters  and  other  material  that  I  referred  to  in  my 
opening  statement  will  now  be  inserted  in  the  hearing  record. 

[Whereupon  at  12 :10  p.m.,  the  subcommittee  recessed  until  10  a.m. 

on  Wednesday,  May  21.] 

State  Bab  of  Nevada, 
Reno,  Nev.,  February  12, 1915. 
Re  Reorganization  of  Ninth  Circuit. 

Hon.  Quentin  N.  Burdick, 

Chairman,  Subcommittee  on  Improvements  in  Judicial  Machinery,  Committee 
on  the  Judiciary,  U.S.  Senate,  Washington,  D.G. 
Dear  Senator  Burdick  :  I  recently  succeeded  Mr.  Thomas  A.  Cooke  as  Chair- 
man of  the  Committee  on  Judicial  Administration  of  the  State  Bar  of  Nevada ; 
and  have  now  acquired  his  file  pertaining  to  the  matter  in  caption. 
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The  members  of  the  Federal  Judiciary  in  Nevada,  as  well  as  membership  of 
the  Nevada  Bar  acknowledge  the  need  to  divide  the  Ninth  Circuit  into  two 
parts.  They  would  not  favor  having  Nevada  transferred  into  the  Tenth  Circuit. 

The  members  of  the  Federal  Judiciary  in  Nevada  have  both  expressed  a 
preference  that,  if  the  State  of  California  is  divided,  Nevada  be  placed  with 
Northern  California  rather  than  Southern  California.  Predictably,  Nevada  law- 
yers are  divided  on  this  point — those  practicing  in  Reno  and  Northern  Nevada 
would  like  to  continue  with  Northern  California  ;  our  Las  Vegas  and  Southern 
Nevada  brethren  favor  association  with  Southern  California.  I  am  informed 
that  a  majority  of  the  Nevada-generated  caseload  in  the  Ninth  Circuit  origi- 
nates in  Southern  Nevada :  and  lawyers  are  more  numerous  there  than  In 
Northern  Nevada.  These  statistics  may  tilt  the  balance  toward  Nevada's  being 
attached  to  Southern  California. 

To  the  best  of  my  knowledge  and  information,  and  my  ability  to  express  it, 
the  foregoing  represents  the  consensus  of  Federal  judges  and  lawyers  in  Ne- 
vada. If  we  may  provide  any  specific  information,  or  otherwise  be  of  assistance 
in  this  matter,  please  feel  free  to  call  ujjon  us. 
Yours  sincerely, 

Eakl  M.  Hill, 
Chairman,  Committee  on  Judicial  Administration. 


Hawaii  State  Bar  Association, 
Honolulu,  Hawaii,  March  7,  1975. 
Reference:  S.  729  (94th  Congress). 
Hon.  QrENTiN  N.  Burdick, 

Chairman,  fiuhcommittee  on  Improvements  in  Judicial  Machinery,  Committee  on 
the  Judiciary,  U.S.  Senate,  Washington.  D.C. 
Dear  Sir  :  The  Hawaii  State  Bar  Association  supports  the  objectives  sought 
to  be  accomplished  b.v  this  bill  and  favors  the  concept  for  accomplishing  tliose 
objectives  that  are  stated  in  the  provisions  of  tlie  bill.  We  have  long  recognized 
that  the  judges,  and  the  administrative  machinery,  of  the  Ninth  Judicial  Cir- 
cuit have  been  badly  overworked  and  unable  to  keep  pace  with  the  ever-increas- 
ing caseload.  We  believe  the  Committee's  bill  to  alleviate  these  problems  is  well 
designed  to  accomplish  that  purpose.  We  favor  its  enactment  with  such  amend- 
ments as.  ill  the  legislative  process,  may  be  found  to  he  appropriate. 
Yours  very  truly, 

Dick  Yin  Wong,  President. 


The  ^Montana  Bar  Association. 
Helena,  Mont.,  February  1.3,  191.5. 
Senator  Qijentin  N.  Burdick, 
Committee  on  the  Judiciary 
Washington,  D.C. 

Dear  Senator  Burdick:  The  Montana  Bar  Association  has  reviewed  copies 
of  the  bill  and  committee  report  setting  forth  the  proposal  to  reorganize  the  oth 
and  9th  Circuits. 

Bearing  in  mind  that  Montana  constitutes  a  minor  portion  of  the  problem, 
we  make  the  following  comments. 

First,  we  would  think  a  division  of  the  9th  Circuit  would  be  advisable  and 
beneficial  to  ■Montana.  It  would  speed  appellate  procedures. 

Secondly.  Montana  would  desire  to  remain  in  the  9th  Circuit,  with  access  to 
the  Circuit  Court  of  A]ipeals  sitting  in  San  Francisco  and  Washington  and 
Oregon  on  Order  of  the  Court. 

:Montana  is  in  no  position  to  advance  any  particular  plan  or  idea  as  to  tlie 
division  other  than  as  set  forth. 

Obviouslv.  :Montana  is  not  in  a  position  to  comment  on.  or  indeed,  make  any 
determination  as  to,  the  advisability  of  the  solution  as  it  relates  to  California 
and  Arizona. 

We  conclude  Itrieflv.  that  Montana  favors  a  division  of  the  9th  Circuit,  that 

it  remain  in  the  9th  Circuit,  with  the  Court  sitting  in  San  Francisco. 

Sincerely,  . ,     , 

Douglas  R.  Drysdale,  President. 
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Oregon  State  Bar, 
Portland,  Oreg.,  February  I4,  1915. 

HOU.  QlENTIN  X.  BURDICK, 

'Committee  on  Jndiciury,  Suhcommittee  on  Improvements  in  Judicial  Machinery, 
U.S.  Senate,  Washinf/ton,  D.C. 
Dear  Senator  BuRniCK :  Appended  hereto  are  copies  of  letter  writen  by  us 
to  Oregon  senators  and  representatives.  Tliis  is  in  response  to  your  letter  of 
February  G.  1975  addressed  to  Lynn  W.  McNutt,  Esq.,  Past  Vice  President  of 
tlie  Oregon  State  Bar. 

Tlie  Board  of  Governors  favors  a  split  in  the  9tli  circuit  in  the  manner  set 
forth  in  tlie  enclosures. 
A'ery  truly  yoxirs, 

John  H.  Hollow  ay, 

Executive  Director. 
Enclosures. 


Oregon    State  Bar. 
Portland  Orcg.,  February,  11  1915. 
Hon.   ^Iark   O.   Hatfield, 
Senate  Office  Buiidiiig, 
Washington,  D.C. 

Dear  Senator  Hatfield  :  Set  forth  below  is  an  excerpt  from  the  minutes  of 
a  regular  meeting  of  the  Board  of  Governors  held  on  January  24,  1975 : 

''Division  of  Xiiith  Court  of  Appeals. — Motion  was  made,  seconded  and  carried 
(a)  that  the  Boai-d  of  Governors  reafSrm  its  support  of  congressional  legisla- 
tion to  split  the  9th  circuit  into  two  circuits  in  accordance  with  the  report  and 
recommendation  of  the  Commission  to  the  Congress,  the  split,  in  the  understand- 
ing of  the  Board  of  Governors,  to  result  in  the  creation  of  two  circuits,  one  to 
include  Arizona  and  southern  California  and  the  other  to  include  northern  Cal- 
ifornia and  all  other  states  now  included  in  the  9th  circuit;  and  (b)  that  the 
Secretary  notify  the  ABA  and  all  Oregon  Congressional  Senators  and  Repre- 
sentatives accordingly." 

I  think  that  the  excerpt  from  the  minutes  is  self-explanatory.  The  Board  of 
Governors  is  the  governing  body  of  the  Oregon  State  Bar.  No  action  of  the  kind 
taken  by  the  Board  of  Governors  has  been  taken  by  the  membership  of  the  Ore- 
gon State  Bar  at  an  annual  meeting,  but  I  believe  that  the  consensus  of  the 
Board  of  Governors  is  the  same  as  that  of  a  great  majority  of  the  membership 
■of  the  Oregon  State  Bar. 

If  you  have  any  questions,  please  let  me  know. 
Very  truly  yours, 

John  H.  Hollo  way. 

Executive  Director. 

Editors  note  :  Other  identical  letters  are  omitted. 


MoFFATT,  Thomas,  Barrett  &  Blanton, 

Boise,  Idaho,  December  11, 1914. 
Hon.  QrENTiN  X.  Burdick, 

U.S.  Se)wtor.  Subcommittee  on  Improvements  in  Judicial  Machinery, 
Washington,  D.C. 

Dear  Senator  Burdick  :  Your  letter  of  December  2,  1974,  to  Thomas  G.  Xel- 
son.  President  of  the  Idaho  State  Bar,  together  with  a  copy  of  a  Committee 
Print  of  S.  2990,  has  been  forwarded  for  comment. 

I  was  designated  by  the  Idaho  State  Bar  to  participate  in  the  review  of  this 
matter  at  the  time  the  Commission  conducted  hearings  and  took  testimony 
concerning  the  Xinth  Circuit. 

In  my  opinion,  the  needs  of  the  people  of  Idaho  afford  .iudicial  services  from 
the  federal  system  would  be  adequately  provided  by  this  legislation.  Several 
well  considered  proposals  have  been  presented  and  S.  2990  seems  to  me  to  be 
yet  one  more.  It  has  the  advantage  of  keeping  Idaho  grouped  with  states  famil- 
iar with  the  community  property  laws.  The  commerce  of  this  area  flows  heavily 
toward  our  neighbors  to  the  west  and  sou'^hwest,  making  it  particularly  con- 
venient and  reasonable  that  our  .iudicial  affiliations  should  be  with  the  states  of 
the  Xinth  Circuit,  and.  in  particular,  of  what  now  is  suggested  to  constitute 
the  Northern  Division  of  the  Ninth  Circuit. 
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Witli  time  and  when  the  controlling  considerations  permit  it,  there  may 
be  further  need  for  consideration  of  a  new  circuit  servicing  the  states  of  the 
Pacific  Northwest  with  chambers  in  Seattle,  Washington  or  Portland,  Oregon. 
At  this  time,  however,  the  legal  history  of  Idaho  and  California  has  so  much 
in  common  and  our  ties  with  San  Francisco  are  so  strong  that  I  am  sure  the 
proposal  you  have  under  consideration  will  prove  convenient  and  reasonable  for 
Idaho  litigants  concerned  with  the  federal  system.  In  particular,  we  see  the 
proposal  strengthening  the  judiciary  with  additional  financial  support  and, 
therefore,  applaud  it  as  a  progressive  and  worthy  proposal. 

If  there  is  any  thing  in  addition  to  this  letter.  Senator,  that  I  or  that  the 
Idaho   State  Bar  can  provide  to  be  of  assistance  in  the  presentation  of  the 
legislation,  kindly  advise. 
Very  truly  yours, 

Eugene  C.  Thomas. 

Washington  State  Bae  Association, 

Seattle,  Wash.,  February  20,  1975. 
Senator  Quentin  N.  Burdick, 
Seriate  Office  Building 
Wa.^hington,  D.C. 

Dear  Senator  Burdick:  On  February  6th,  1975,  in  your  capacity  of  Chair- 
man of  the  Subcommittee  on  Improvements  in  Judicial  Machinery,  you  wrote 
to  Kenneth  P.  Short,  the  President  of  the  Washington  State  Bar  Association. 
Mr.  Short  had  a  heart  attack  at  about  that  same  time  and  so  has  not  had  an 
opportunity  to  reply  to  your  letter. 

Just  for  the  record,  I  wanted  to  write  you  to  advise  you  that  the  Washing- 
ton State  Bar  Association  favors  the  creation  of  a  Northwest  Circuit  and  there 
is  considerable  material  in  your  file  outlining  the  details  of  this  proposal  and 
supportive  material  in  connection  with  it.  The  Washington  State  Bar  Associa- 
tion opposes  any  division  of  the  current  Ninth  Circuit  which  includes  us  with 
any  part  of  California. 

Our  President  last  year,  Cleary  Cone,  testified  in  Washington,  D.C.  in  con- 
nection with  this  matter  and  in  the  event  there  if  further  opportunity  for  us 
to  be  heard,  we  would  appreciate  that  chance. 

With  best  wishes  to  you,  I  am 
Sincerely  yours, 

G.  Edward  Friar, 
Executive  Director. 


U.S.  Court  of  Appeals, 

Ninth  Circuit, 
Honolulu,  Hawaii,  March  24,  1915. 
Hon.  Ouextin  N.  Burdick, 
V.S.  Senator, 
Washington,  D.C. 

Dear  Senator  Burdick  :  I  have  studied  the  statement  of  Judge  Ben.  C. 
Duniway  which  was  filed  with  your  Subcom.mittee  On  Improvements  of  Judi- 
cial Mnchinery  of  The  Judiciary  Committee  of  The  Senate.  It  pertains  to  S. 
729.  94th  Congress,  introduced  February  18.  1975,  to  create  two  divisions  of 
the  United  States  Court  of  Appeals,  Ninth  Circuit. 

I  am  in  favor  of  the  bill  with  the  modifications  suggested  by  Judge  Duniway 
in  his  statement,  which  statement  I  heartily  endorse. 
Sincerely  yours, 

Herbert  Y.  C.  Chot. 


United  States  Court  op  Appeals, 

Ninth  Circuit, 
Seattle,  Wash.,  March  24,  1975. 
Re  S.  729. 

Hon.  QuENTiN  N.  Burdick, 
U.R.  Fcnntc,  Senate  Office  Building, 
Washington,  D.C. 

Dear  Senator  Burdick  :  Thank  you  for  giving  us  the  opportunity  to  com- 
ment on  the  new  subcommittee  bill,   providing  for  the  reorganization  of  the 
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riftli  and  Ninth  Circuits.  I  am  grateful  for  the  serious  attention  that  you,  your 
colleagues,  and  your  Chief  Counsel  have  given  to  our  problems. 

You  have  already  had  extended  comments  by  some  members  of  the  court. 
Judge  Duniway's  memerandum  indicates  in  its  final  paragraph  that  I  was 
one  of  the  Ninth  Circuit  judges  who  was  generally  in  favor  of  the  bill.  He  is 
correct,  and  I  am  pleased  to  endorse  it  in  principle. 

Judge  Duniway  has  noted  a  problem  with  reference  to  Section  2  which 
would  require  a  judge  of  this  circuit  to  remain  with  the  division  which  in- 
cludes the  state  from  which  he  was  appointed.  I  agree  with  Judge  Duniway 
that  this  would  be  a  mistake. 

I  understand  that  your  subcommittee  needs  to  have  a  cutoff  date  which 
would  serve  to  fix  the  number  of  active  judges  available  to  staff  each  of  the 
two  divisions,  so  that  you  would  know  how  many  vacancies  would  have  to  be 
filled.  Perhaps,  as  an  alternative  to  your  Section  2,  you  might  provide  that 
each  active  circuit  judge  would  have  to  make  an  election  six  months  prior  to 
the  effective  date  of  the  act.  A  new  judge  who  had  just  taken  office  would 
have  to  make  his  election  at  once. 

Section  11(d)  (1)  causes  me  some  trouble  in  its  provision  for  the  convening 
of  a  "joint  en  banc  panel  consisting  of  the  four  most  senior  judges  in  regular 
active  service  in  each  division."  I  agree  with  Judge  Goodwin's  comment  on 
this  plan.  It  would  be  far  better,  I  suggest,  to  provide  either  selection  of  the 
panel  by  lot  or  by  a  system  of  rotation.  I  see  no  advantages  to  the  seniority 
system  and  many  disadvantages. 
Sincerely  yours, 

Eugene  A.  Wright. 


U.S.  CouKT  OF  Appeals, 
FOR  THE  Ninth  Circuit, 
San  Francisco,  Calif.,  March  21,  1975. 
Re  S.  729 — Reorganization  of  Circuits. 
William  P.  Westphal, 

Chief  Counsel,  Subcommittee  on  Improvements  in  Judicial  Machinery, 
Committee  on  the  Judiciary, 
U.S.  Senate,  Washington,  D.C. 

Dear  Bill  :  I  have  examined  with  care  the  statement  submitted  to  you  by 
Judge  Duniway  on  March  20,  and  I  wish   to  confirm  personally  that  I  fully 
agree  with  all  that  Judge  Duniway  has  to  say. 
Sincerely, 

James  R.  Browning. 


U.S.  Court  of  Appeals, 
for  the  Ninth  Circuit, 
Portland  Oreg.,  March  4,  1915. 
Re  S.  729 — Reorganization  of  Circuits. 
Hon.  Quentin  N.  Burdick, 
U.S.  Senator,  Washington,  D.C. 

Dear  Senator  Burdick  :  I  agree  generally  that  the  draft  of  S.  729  dated 
February  18,  1975,  presents  the  best  solution  proposed  so  far  to  the  adminis- 
trative problems  of  the  two  largest  circuits. 

However,  if  the  joint  en  banc  panel  in  the  Ninth  should  function  to  keep 
the  two  divisions  of  the  circuit  pulling  in  the  same  direction  on  California 
cases,  why  should  it  not  work  the  same  way  on  all  intracireuit  conflicts? 
Whether  or  not  a  decision  in  one  division  which  is  in  conflict  with  a  decision 
by  the  other  division  affects  "*  *  *  personal  or  property  rights  in  the  same 
state,"  a  circuit  with  twenty  or  more  judges  ought  to  have  this  convenient 
method  available  for  solving  all  its  intracireuit  conflicts.  I  should  think  this 
would  also  reduce  pressure  on  the  Supreme  Court. 

I  would  suggest  that  whenever  a  majority  of  the  judges  eligible  to  sit  on 
the  joint  en  banc  panel  are  of  the  opinion  that  a  conflict  has  occurred  within 
the  circuit  (and  the  existence  of  a  conflict  is  not  always  free  from  doubt),  the 
joint  en  banc  panel  should  have  jurisdiction  to  resolve  the  conflict. 

Under  S.  729,  we  could  have  a  situation  in  which  a  panel  in  the  Southern 
Division  decides  a  case  affecting  rights  in  Arizona.  The  case  will,  however, 
establish  the  law  of  that  division  in  such  a  way  as  to  bind  the  division  a  week 
later  in  a  case  arising  out  of  the  Southern  District  of  California.  The  follow- 
ing week  a  Northern  Division  panel,  sitting  in   San  Francisco,  could  decide 
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■differently  an  Idaho  case  which,  a  weelv  hiter,  would  bind  the  Northern  Di- 
vision iu  a  matter  from  Northern  California.  I  see  uo  virtue  in  waiting  for 
the  collision  to  occur  within  California  when  it  becomes  obvious  that  the 
two  divisions  are  on  a  collision  course. 

Your  committee  might  also  want  to  consider  whether  the  likelihood  of 
purely  local-law  questions  arising  from  the  various  California  districts  is  as 
great  as  some  of  the  California  lawyers  are  predicting.  In  the  past  four  years 
I  can  think  of  very  few  close  questions  that  turned  on  state  law,  and  none 
that  approached  en  banc  importance.  During  the  same  time,  however,  we  have 
seen  different  panels  create  a  number  of  intracircuit  conflicts  on  federal  ques- 
tions affecting  rights  of  individuals  all  over  the  circuit.  Most  of  these  questions 
have  been  resolved  by  taking  one  or  more  cases  en  banc.  Frequently,  the 
•question  whether  or  not  to  take  a  case  en  banc  is  more  controversial  within 
the  court  than  the  ultimate  disposition  of  it  after  it  has  been  taken  en  banc. 

I  mention  these  points  only  to  suggest  that  the  bill  might  be  simplified  and 
more  useful  if  it  would  provide  a  uniform  method  for  taking  en  banc  all  in- 
tracircuit conflicts,  rather  than  just  the  very  rare  ones  that  are  presently 
contemplated. 

Finally,  on  the  en  banc  business.  I  would  much  prefer  that  the  joint  panel 
members  be  drawn  by  lot  from  time  to  time  as  needed.  The  proposed  plan, 
limiting  en  banc  participation  to  judges  of  the  top  half  in  seniority,  while 
commendal)le  in  terms  of  experience,  could  produce  unfortunate  stratifications 
on  the  types  of  cases  most  likely  to  involve  policy,  and  hence  most  likely  to  be 
taken  en  banc.  With  the  various  executives  exercising  appointive  power  as 
they  historically  have  exercised  it,  one  could  visualize  a  joint  en  banc  panel 
consisting  of  appointees  of  a  single  administration,  systematically  overruling 
inconvenient  cases  decided  by  appointees  of  a  different  persuasion.  Random 
selection  not  only  would  minimize  this  hazard,  but  would  also  minimize  per- 
liaps  undue  speculation  by  the  bar  and  the  press  about  the  degree  of  the 
liazard  even  if  in  reality  it  should  prove  to  be  largely  an  illusory  one. 

Apart  from  en  banc  matters,  which  have  been  my  principal  concern  because 
I  am  presently  the  en  banc  coordinator  for  our  court.  I  have  one  other  sug- 
gestion. I  wonder  if  it  is  necessary  or  advisable  to  lock  circuit  judges  into 
the  states  from  which  they  were  originally  appointed.  If,  prior  to  the  enact- 
ment of  S.  729,  a  circuit  judge  from  Tucson  or  San  Diego  moved  his  residence 
to  San  Francisco,  he  shouldn't  be  compelled  to  move  to  Los  Angeles  merely 
because  his  original  appointment  has  marked  him  as  Southern  Californian  or 
an  Arizonan.  I  have  no  present  plans  to  move  to  Los  Angeles,  and,  indeed, 
were  I  living  today  in  Los  Angeles  I  might  lie  sorely  tempted  to  move  to  Port- 
land, l)Ut  T  would  prefer  not  to  have  my  option  foreclosed  by  act  of  Congress. 

I  appreciate  your  thoughtfullness  in  keeping  us   informed. 
Tours  very  truly, 

Alfred  T.  Goonwix. 

U.S.  Circuit  Judge. 


U.S.  Court  of  Appeals, 

Ninth  CiRcriT, 
Portland.  Oreg.,  Deoemher  10,  197//. 

IRe  Reorganization  of  Fifth  and  Ninth  Circuits. 

Hon.  Qltentin  N.  Burdick, 

Chairman,  ^uheommittee  nn  Improvements  in  Judicial  Machinery,   Committee 
on  the  Judlciarii,  Dirkscn  Office  Building,  Washington.  D.C. 

Dear  Senator  Rurdtck  :  I  am  fascinated  with  the  Committee  Print  of  S. 
2990,  dated  December  2,  1974,  and  the  Report  of  the  Subcommittee. 

It  seems  to  me  that  the  proposed  legislation  retains  all,  or  practically  all, 
of  the  worthwhile  proposals  of  Chief  Judge  Chamliers  and  the  Oregon  judges. 
The  fact  that  the  present  proposal  does  not  include  certain  administrative 
features  suggested  in  the  Oregon  plan  is  of  no  major  consequence.  Needless 
to  say.  T  have  not  had  an  opportunity  to  study  the  Subcommittee's  pi'oposal  in 
detail.  Thus  far,  it  seems  quite  acceptable. 

I  note  the  proposal  uses  "en  banc",  rathe?  than  "en  banc."  Inasmuch  ns  "in 
banc"  is  presently  used  in  both  28  IT.S.C.  §  4(1  and  Rule  3.^,  Federal  Rules  of 
Appellate  Procedure,  I  suggest  that  "in  banc"  shoidd  be  carried  forward  In 
the  present  proposal. 

The  proposed  legislation  might  be  more  acceptable  to  some  of  the  circuit 
judges  if  it  contained  a  grandfather  clause  under  which  circuit  judges  in  of- 


147 

fice,   on   the   effective   date   of   the   legislation   might   move   from   division    ta 
division  on  the  consent  of  the  division  chiefs. 

My  congratulations   to  you   and   Mr.   AVestphal  on  what   I   believe   to   be  a 
significant  move  in  the  right  direction. 
Sincei-ely, 

John  F.  Kilkenny. 

U.S.  Court  of  Appeals, 

Ninth  Circuit, 
Portland,  Orcg.,  March  6,  lOllo. 
Re  S.  729,  Reorganization  of  Circuits. 

Hon.  QUENTIN  N.  BURDICK, 

Chairman,  Subcommittee  on  Improvements  in  Judicial  Machinery, 

Committee  on  the  Judiciary, 

Dirksen  Office  Building,  Washington,  D.C. 

My  Dear  Senator  :  In  general,  I  agree  with  everything  that  is  said  in  Judge- 
Goodwin's  letter  to  you  dated  March  4th. 

However,  I  hold  firmly  to  the  view  that  what  the  Ninth  Circuit  needs,  more 
than   anything  else,   is   the  creation  of  a  substantial  number   of  new   circuit 
judgeships.  The  need  is  now. 
Sincerely, 

John  F.  Kilkenny. 


U.S.  Court  of  Appeals, 

Ninth  Circuit, 
Phoenix,  Ariz.,  March  2^f,  1915. 
Re  S.  729 — Reorganization  of  Circuits 
Hon.  QuENTiN  N.  Burdick, 
U.S.  Senator, 
Washington,  D.C. 

Dear  Senator  Burdick  :  I  had  not  thought  it  necessary  to  burden  your  sub- 
committee with  my  views  on  S.  729  since  others  have  heretofore  expressed 
my  concerns  with  its  technical  problems.  However,  the  views  of  judges  are 
now  being  offered  by  name  and  it  is  thus  fitting  that  I  briefly  add  mine  to 
the  collection. 

At  the  present  time  I  am  an  active  judge  of  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  It  has  been  my  privilege  to  serve  in  that  posi- 
tion for  five  and  one-half  years. 

I  have  from  the  beginning  felt  that  given  more  judges  and  adequate  sup- 
porting staff,  the  Ninth  Circuit  could  satisfactorily  handle  its  work  load  with- 
out any  deterioration  in  quality  or  loss  of  expedition.  During  a  period  of 
several  years  in  the  1960s  when  the  volume  of  cases  was  increaing  at  a  near 
explosive  rate  the  court  did  not  have  the  judges  or  the  staff  support  to  handle 
the  filings,  and  the  increase  of  filings  over  dispositions  created  a  backlog  that 
required  emergency  action.  The  court  was  thereafter  increased  in  numbers, 
and  in  recent  years  we  have  obtained  more  staff  assistance.  We  have  developed 
procedures  to  expedite  dispositions.  Our  criminal  case  backlog  has  disappeared 
and  if  we  are  given  more  judge  and  adequate  staff  and  the  court  is  promptly 
maintained  at  full  strength,  in  my  opinion  we  can  continue  the  Ninth  Circuit 
intact  and  at  the  same  time  avoid  the  problems  known  and  unknown  that 
are  involved  in  a  split  or  in  two  divisions. 

With  respect  to  the  number  of  additional  judges,  I  would  like  to  see  the 
court  have  four  to  six  additional  active  judges  immediately  and  an  evaluation 
made  of  the  needs  of  the  clerk's  office  and  legal  staff. 

I  do  not  believe  a  court  of  seventeen  or  even  nineteen  (an  odd  number  suits 
us  best  for  en  banc  situations)  would  be  an  impractical  number  for  purposes 
of  panel  consideration  and  occasional  en  banc  sitting.  The  en  banc  situations 
could  l)e  worked  out  on  a  lesser  number  that  the  full  court,  perhaps  with  a 
rotating  membership. 

In  my  consideration  of  the  bill  I  have  not  addressed  the  technical  problems 
of  dividing  California  either  by  splitting  the  circuit  or  by  creating  two  divi- 
sions. The  latter  alternative  appears  to  me  to  contain  all  of  the  problems  of 
the  first.  These  difficulties  have  been  analyzed  by  Judge  Hufstedler  and  by 
representatives  of  the  California  bar.  I  would  subscribe  to  those  same  concerns 
and  urge  the  subcommittee  to  adopt  a  plan  along  the  lines  of  the  less  radical 
surgery  that  I  have  outlined. 
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I  also  note  with  concern  the  fact  that  in  the  first  draft  of  the  bill  judges 
were  given  a  deadline  for  making  a  choice  of  residence  and  circuit.  In  later 
drafts  that  choice  has  been  omitted.  The  right  of  a  judge  to  select  his  resi- 
dence at  any  location  within  the  circuit  has  been  his  throughout  the  history 
of  the  court.  Whatever  my  personal  choice  may  be,  I  would  like  to  see  that 
opportunity  restored. 
Yours  sincerely, 

OZELL  M.  TrASK. 

U.S.  District  Court, 
District  of  Montana, 
Missoula,  Mont.,  March  24,  1915. 
Re  S.  729 ;  Division  of  the  Ninth  Circuit. 
Hon.  Mike  Mansfield, 
V.S.  Senate, 
Wnshington,  D.G. 

Dear  Mike  :  I  am  writing  with  respect  to  S.  729  which  divides  the  Ninth 
Circuit  into  two  divisions.  I  have  talked  with  Judges  Jameson  and  Battin 
(Judge  Murray  is  ill  and  I  could  not  reach  him)  and  they  agree  with  me  that 
S.  729  is  a  competent  solution  for  a  difficult  problem.  We  all  think  that  if  the 
Circuit  were  increased  in  size  to  20  judges,  which  is  about  what  is  needed,  it 
would  be  completely  unmanageable.  We  all  think  that  any  division  of  the  Cir- 
cuit which  leaves  California  (which  produces  64.2%  of  the  business)  intact 
would  not  solve  anything.  The  division  of  the  district  into  divisions  will  speed 
up  the  disposition  of  appeals  from  Montana  and  has  no  disadvantages  so  far 
as  Montana  is  concerned. 

With  kindest  personal  regards. 
Sincerely, 

Russell  E.  Smith. 


U.S.  Court  of  Appeals, 

FOR  THE  Sixth  Circuit, 
Cincinnati,  Ohio,  December  11,  1914. 
Re  S.  2990. 

Hon.  QUENTIN  N.  BURDICK, 

Chairman,  Suhcommittee  on  Improvement  in  Judicial  Machinery, 
U.S.  Senate,  Washington,  B.C. 

Dear  Senator  Burdick  :  In  response  to  your  letter  of  December  2,  1  have 
examined  your  proposed  revision  of  the  Bill  for  the  reorganization  of  the 
Fifth  and  Ninth  Circuits. 

I  consider  your  amendment  to  be  a  masterpiece  in  the  art  of  compromise  of 
a  question  which  appeared  to  be  beyond  solution.  I  think  your  proposal  for 
an  en  banc  solution  of  conflicts  between  the  two  divisions  of  the  Ninth  Circuit 
with  respect  to  California  cases  is  a  stroke  of  genius. 

I  am  happy  that  the  House  Judiciary  Committee  yesterday  approved  S.  663, 
which  you  sponsored  in  the  Senate.  I  am  sure  that  every  federal  Circuit  and 
District  Judge  in  the  United  States  and  every  Justice  of  the  Supreme  Court  join 
me  in  the  hope  that  the  House  will  pass  this  Bill  and  send  it  to  the  President 
before  the  adjournment  of  the  present  Congress. 

I  had  an  interesting  visit  with  Mr.  Westphal  while  I  was  in  Washington. 
The  good  work  of  your  Subcommittee  is  appreciated  by  the  federal  judiciary. 

Sincerely, 

Harry  Phhxips, 

Chief  Judge. 


Pepperdine  University, 

School  of  Law. 
Anaheim,  Calif.,  March  14,  1975. 
Re  Reorganization  of  Ninth  Circuit. 
Hon.  QuENTiN  N.  Burdick, 
Judiciary  Committee. 
Old  Senate  Office  Building, 
Washington,  B.C. 

Dear  Senator  Burdick:  I  am  writing  to  express  concurrence  with  the  re- 
organization and  the  compelling  need  to  divide  the  State  of  California  where 
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in  excess  of  two-thirds  of  the  caseload  now  originates.  The  current  practice 
(called  "expediency"  in  the  Senate  Report)  of  assigning  district  court  judges 
to  sit  on  panels  of  the  circuit  courts  in  oi'der  to  handle  their  caseload  (a)  is 
not  consistent  with  the  concept  of  having  appellate  judges  handling  appeals, 
and   (b)    has  not  resulted  in  avoiding  the  excessive  delay  extant  today. 

Accordingly,  I  wish  to  express  disagreement  with  the  apparent  view  of  the 
San  Francisco  Bar  Association  Special  Committee  calling  for  a  "crash  program 
of  special  panels  to  reduce  the  large  backlog"  and  the  concept  of  simply  adding 
many  more  judges  to  an  already  unmanageable  circuit.  This  "fire-fighting" 
approach  can  be  disastrous  if  followed  by  your  Committee  solely  to  appease 
those  who  recommend  "that  the  State  of  California  be  kept  intact." 

There  exists  no  "fundamental"  reason  for  preserving  the  unity  of  California 
as  an  "institution"  in  the  Federal  Court  System.  In  fact,  the  greatest  advance 
in  this  system  since  the  previous  century  will  be  the  division  of  the  circuit 
recommended  by  the  Commission  on  Revision  of  the  Federal  Court  Appellate 
System — at  least  insofar  as  diversity  cases  are  concerned.  In  my  view,  the 
mere  existence  of  two  divisions  or  circuits  in  this  state  may  force  each  of 
them  to  thoroughly  consider  judgments  of  its  counterpart  (to  North  or  the 
South  as  the  case  may  be)  because  the  divergence  itself  may  constitute  the 
necessary  element  to  achieve  review  by  the  U.S.  Supreme  Court  or,  if  not,  the 
State  of  California  through  its  courts  or  its  legislature  may  then  choose  to 
resolve  any  such  divergence — which  itself  is  a  healthy  process  in  these  in- 
creasing instances  where  the  circuit  courts  have  taken  over  the  legislative 
process  and  done  so  in  different  ways.  Judge  Duniway  of  the  Ninth  Circuit 
has  testified  that  in  13  years  of  the  federal  bench  he  has  never  heard  of  con- 
flict of  opinions  among  the  three-judge  courts ;  however,  assuming  some  con- 
flicts do  arise  between  two  circuit  courts  in  interpreting  California  law,  this 
is  not  a  fundamental  reason  against  "splitting"  a  state  under  our  federal 
system. 

Sincerely, 

W.  Noel  Keyes. 
Associate  Professor  of  Laiv. 

Director  of  Clinical  Laio. 

Office  of  the  Attorney  General, 

Department  of  Justice, 
Sacramento,  Calif.,  February  I4,  1915. 

Re  S.  2990,  Committee  print  December  2,  1974:  Realignment  of  9th  Judicial 

Circuit. 
Hon.  Quentin  Bubdick, 

Chairman,  Subcommittee  on  Improvements  in  Judicial  Machinery,  V.  8.  Senate 
Judiciary  Committee,  Washington,  D.C. 

Dear  Senator  Burdick  :  We  appreciate  receiving  the  revised  Committee 
print  of  S.  2990  with  the  Committee's  proposed  report  of  same  date. 

This  revision  represents  a  substantial  improvement  over  the  original  pro- 
posal of  the  Commission  on  Revision  of  the  Federal  Court  Appellate  System  on 
Revision  of  the  Federal  Court  Appellate  System.  We  are  grateful  for  the 
patience  and  thoughtfulness  which  the  Subcommittee  has  given  us,  and  for 
the  thoughtful  manner  in  which  the  objections  of  this  office  and  others  have 
been  noted  in  the  course  of  hearings  on  that  proposal. 

As  revised,  S.  2990  does  not  split  the  State  of  California  into  two  separate 
judicial  circuits.  Instead,  however,  it  creates  two  divisions  within  the  existing 
Ninth  Circuit;  a  northern  diivsion  composed  of  nine  judges  and  consisting  of 
Alaska,  the  eastern  and  northern  districts  of  California,  Hawaii.  Idaho,  Mon- 
tana, Oregon,  Washington,  and  Guam ;  and  a  southern  division  staffed  by 
eleven  judges  and  composed  of  Arizona,  the  central  and  southern  districts  of 
California,  and  Nevada. 

Cases  and  controversies  in  the  two  divisions  are  to  be  heard  and  determined 
by  a  panel  of  not  more  than  three  judges,  unless  a  hearing  or  rehearing  before 
the  court  en  banc  is  ordered  by  a  majority  of  the  judges  of  the  circuit  or  divi- 
sion who  are  in  regular  active  service  (Section  46c). 

Thus,  for  all  practical  purposes  the  creation  of  two  divisions,  each  with  its 
own  provision  for  separate  en  banc  hearings,  could  result  in  the  same  conflicts 
in  the  interpretation  of  laws  applicable  to  the  entire  State  of  California  as 
those  which  we  had  anticipated  in  our  previous  testimony  before  the  Subcom- 


150 

mittee.  In  earlier  testimony  we  bad  indicated  several  possible  problems  wbicb 
could  be  caused  by  the  creation  of  two  separate  circuits  in  the  State  of  Cal- 
ifornia. 

1.  Actual  conflict  between  decisions  of  the  two  courts  of  appeal. 

2.  The  uncertainty  resulting  from  potential  conflict  from  the  decisions  of 
two  state  courts  of  appeal. 

The  amended  S.  2990  proposes  to  meet  the  problem  of  actual  conflicts  by 
providing  for  a  joint  "en  banc"  panel,  consisting  of  the  four  most  senior 
judges- in  regular  active  service  in  each  division,  which  would  be  convened 
by  the  senior  chief  judges  of  the  two  divisions  in  either  of  two  instances : 

1.  Upon  certification  of  a  conflict  between  any  decision  by  a  division  and 
that  of  the  other  division  and  affecting  the  validity,  construction,  or  applica- 
tion of  any  statute  or  administrative  order,  rule,  or  regulation,  state  or  fed- 
eral, which  affects  personal  or  property  rights  in  the  same  state ;  or 

2.  Upon  petition  of  a  party  filed  within  ten  days  of  a  decision  by  the  division 
which  is  in  conflict  with  the  decision  of  the  other  division.  Sec.  46(d),  Sec. 
1291. 

This  proposal,  while  representing  an  improvement  over  the  one  previously 
made,  presents  several  serious  problems  : 

1.  It  fails  to  deal  with  the  possibility  of  conflict  which  must  necessarily  give 
uncertainty  to  state  programs  of  statewide  application,  as  well  as  to  the  enter- 
prises of  private  business. 

2.  It  creates  the  possibility  of  four  separate  layers  of  judicial  decision-making 
before  certainty  may  be  reached  : 

a.  The  decision  of  the  federal  district  court. 

b.  The  decision  of  a  panel  of  the  court  of  appeal  of  one  division. 

c.  The  decision  en  banc  on  petition  for  rehearing  of  the  same  division. 

d.  The  decision  of  the  joint  en  banc  tribunal. 

Thus,  the  proposal  would  cause  additional  time  and  duplication  rather  than 
streamlining  the  judicial  process.  As  an  alternative,  we  propose  augmentation 
of  the  existing  court  by  seven  judges,  retention  of  the  present  administrative 
structure,  and  utilization  of  a  reduced  en  banc  panel  for  all  en  banc  proceed- 
ings of  the  court.  Such  an  en  banc  court  of  nine  judges  should  be  able  to 
reconcile  both  potential  as  well  as  actual  conflicts. 

The  manner  of  selection  of  the  joint  en  banc  panel  would  necessarily  be  con- 
troversial. However,  such  controversy  cannot  be  avoided  and  would  exist  in 
any  event  in  the  creation  of  the  joint  en  banc  panel  contemplated  by  S.  2990 
in  its  amended  form.  Seniority  as  one  possible  basis — as  contemplated  in  the 
revised  bill— would  be  acceptable.  However,  the  Subcommittee  should  consider 
the  possible  need  for  added  flexiliility.  One  solution  might  be  the  delegation  to 
the  court  of  the  authority  to  provide  for  other  selection  procedures  by  rule. 

Additionally,  the  Subcommittee  sboiild  consider  the  desirability  of  establish- 
ing criteria  liy  which  the  en  banc  hearing  would  be  granted.  And,  as  we  ex- 
pressed in  previous  testimony,  more  thought  should  be  given  to  the  initial 
question  of  federal  jurisdiction,  which  has  expanded  so  widely  over  past  years. 
We  hope  to  have  the  opportunity  of  commenting  in  more  detail  on  these  mat- 
ters in  the  near  future. 

We  appreciate  the  courtesy  and  consideration  of  the  Subcommittee  in  pro- 
viding us  with  this  revised  bill  and  soliciting  our  comments.  Senate  Bill  2990 
has  been  substantially  improved  over  previous  versions.  However,  it  remains 
a  measure  that  conki  cause  serious  problems  for  this  State.  We  respectfully 
urge  the  Subcommittee  to  adopt  the  additional  modifications  set  forth  above. 
The  addition  of  needed  judges  and  adoption  of  a  smaller,  more  workable  en 
banc  panel  would,  we  believe,  meet  the  demonstrated  needs  of  the  Ninth  Cir- 
cuit and  at  the  same  time  avoid  possibly  serious  impediments  to  the  effective 
administration  of  state  programs. 

Your  Subcommittee   Counsel  has   advised  us   that  a  new  bill  will  be  intro- 
duced in  the  near  future.  We  respectfully  request  an  opportunity  to  analyze  it, 
to  provide  written  comments,  and  to  testify  at  any  further  hearings  the  Sub- 
committee may  hold  on  this  subject. 
Very  truly  yours, 

EvELLE  J.  Younger,  Attorney  General. 
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Office  of  the  Attorney  General, 

Department  of  Justice, 
Sacramento,  Calif.,  April  25,  1975. 
Re  S.  729 :  Reorganization  of  the  Nintli  Circuit. 
Hon.  Quentin  Biirdick, 

Chairman,  Subcommittee  on  Improvements  in  Judicial  Machinery,  U.S.  Senate 
Judiciary  Committee,  Washington,  D.C. 
Dear  Senator  Burdick  :  Tlii«  is  witli  reference  to  tlie  resclieduled  liearings 
on  S.  729  now  set  for  May  20  and  May  21  before  your  Subcommittee  on  Im- 
provements in  Judicial  Machinery.  I  regret  tiiat  we  will  be  unable  to  appear 
at  these  continued  hearings.  AVe  respectfully  request  that  the  statement  here- 
tofore tiled  with  the  Subcommittee  Ite  made  part  of  its  record. 

We  wish  to  reiterate  our  appreciation  of  the  willingness  of  the  Subcommit- 
tee and  its  staff  to  discuss  constructive  approaches  to  the  problems  of  the 
workload  in  the  Ninth  Circuit.  At  the  same  time,  we  must  re-express  our 
strong  concern  over  a  proposed  reorganization  which  would,  in  effect,  split  the 
circuit  into  two  separate  parts  and  cause  unnecessary  delay  in  the  resolution 
of  important  questions  affecting  the  State  as  a  whole.  We  respectfully  suggest 
that  the  best  solution  is  that  proposed  by  the  State  Bar  and  discussed  by 
Justice  Hufstedler  in  her  testimony  at  the  March  hearings. 

We  recommend  that  the  Ninth  Circuit  immediately  be  increased  to  20  judges, 
and  that  a  nine-judge  "en  banc"  panel  be  established,  based  initially  on  senior- 
ity as  Justice  Hufstedler  suggested. 

Please  feel  free  to  contact  us  should  additional  questions  or  issues  arise  in 
the  course  of  your  consideration  of  this  legislation. 
Very  truly  yours, 

Evelle  J.  Younger,  Attorney  General. 


statement  of  CALIFORNIA  ATTORNEY  GENERAL  EVELLE  J.  YOUNGER 

We  join  with  this  Subcommittee  in  recognizing  that  efforts  are  needed  to 
•deal  with  the  growing  workload  and  administrative  problems  of  the  Ninth 
Circuit.  Senate  Bill  729  repi'esents  an  imaginative  and  improved  vehicle  for 
■dealing  with  these  serious  problems.  It  provides  for  a  thoughtful  and  needed 
procedure,  for  imposing  relative  uniformity  on  local  rules  of  procedure.  It 
would  give  the  Ninth  Circuit  a  badly  needed  increase  in  judicial  manpower 
hy  increasing  the  total  number  of  judges  from  13  to  20.  We  join  the  Subcom- 
mittee and  its  Chairman  in  urging  that  these  actions  be  taken  to  solve  the 
Ninth  Circuit's  pressing  workload  problem. 

However,  we  suggest  that  Senate  Bill  729,  in  its  present  form,  creates  serious 
possibilities  of  confusion  and  delay  in  oVitaining  needed  finality  in  federal  de- 
cisions affecting  state  law  and  the  implementation  of  state  programs.  Senate 
Tiill  729  would,  in  effect,  divide  the  State  of  California  and  provide  additional 
delay  in  the  finality  of  federal  decisional  law.  In  its  1973  report,  the  Commis- 
sion'on  Revision  of  the  Federal  Court  Appellate  System  stated:  "Except  for 
the  most  compelling  reasons,  we  are  reluctant  to  disturb  institutions  which 
have  acquired  not  only  the  respect  but  also  the  loyalty  of  their  constituents." 
Report,  Commission  on  Revision  of  tlie  Federal  Court  Appellate  System  (De- 
cember, 1973).  Clearly,  this  bill  would  have  that  effect. 

Senate  Bill  729  creates  two  divisions  within  the  existing  Ninth  Circuit : 
divisions  which  in  effect  would  divide  the  eastern  and  northern  districts  of 
California  from  the  central  and  southern  districts.  Cases  in  the  two  divisions 
would  be  heard  and  determined  Ity  three-judge  panels  unless  a  hearing  or 
rehearing  before  the  court  en  Iianc  were  ordered.  Sec.  46c.  Thus,  for  all  prac- 
tical purposes,  the  creation  of  two  divisions,  each  with  its  own  provision  for 
separate  en  bane  hearings,  could  result  in  the  same  conflicts  in  the  interpre- 
tation of  laws  applicable  to  the  entire  State  of  California  as  those  which  we 
had  anticipated  in  our  previous  testimony  before  the  Subcommittee  with  re- 
spect to   S.  298S-2990  last  year.   In   this   earlier   testimony  we   had   indicated 
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several  possible  problems  which  could  be  caused  by  the  creation  of  two  separate 
circuits  in  the  State  of  California  : 

1.  Actual  conflicts  between  decisions  of  the  two  courts  of  appeal. 

2.  The  uncertainty  resulting  from  potential  conflicts  between  the  decisions 
of  two  courts  of  appeal  not  yet  handed  down. 

Senate  Bill  729  proposes  to  meet  these  problems  by  providing  for  a  joint  en 
banc  panel  consisting  of  the  four  most  senior  judges  in  regular  active  service 
in  each  division,  which  would  be  convened  by  the  senior  chief  judges  of  the 
two  divisions.  The  joint  en  banc  panel  would  have  jurisdiction  only  over  de- 
cisions of  one  division  which  (1)  conflict  with  a  decision  of  the  other  division, 
and  (2)  affect  "the  validity,  construction,  or  application  of  any  statute  or 
administrative  order,  rule,  or  regulation,  State  or  Federal,  which  affects  per- 
sonal or  property  rights  in  the  same  state."  Sec.  129(b). 

This  proposal  presents  several  problems  : 

1.  It  creates  the  possibility  of  five  separate  layers  of  judicial  decision-making 
before  certainty  may  be  reached  : 

a.  The  decision  of  the  federal  district  court. 

b.  The  decision  of  a  panel  of  the  court  of  appeal  of  one  division. 

c.  The  decision  en  banc  on  petition  for  rehearing  in  the  same  division. 

d.  The  decision  of  the  joint  en  banc  tribunal. 

e.  An  ultimate  review  by  the  U.S.  Supreme  Court. 

And,  of  course,  prior  or  concurrent  state  court  proceedings  could  and  often 
do  occur. 

2.  By  requiring  an  actual  conflict  between  divisions  of  the  circuit,  this  pro- 
vision fails  to  deal  with  the  possibility  of  conflict  which  must  necessarily  give 
uncertainty  to  state  programs  of  statewide  application,  as  well  as  to  the  enter- 
prises of  private  business.  This  possibility  cannot  be  taken  lightly.  In  our 
previous  statement  to  the  Subcommittee  we  pointed  out,  for  instance,  that 
there  is  an  urgent  necessity  for  finality  now  with  respect  to  such  important 
rules  of  statewide  applicability  as  : 

a.  The  ownership  of  geothermal  resources  in  lands  patented  by  the  federal 
government  and  subject  for  reservation  of  minerals,  U.S.  v.  Union  Oil  Co.  et  al, 
369  Fed.  Supp.  1249. 

h.  Interpretation  of  the  various  federal  statutes  involving  the  welfare  pro- 
gram, e.g..  Bryant  v.  Carleson,  444  Fed.  2d  353;  465  Fed.  2d  111  (9th  Cir.  1972)  ; 
and  Hometnakers  Inc.  v.  Div.  of  Industrial  Welfare,  356  Fed.  Supp.  1111  (N.D. 
Calif.,  appeal  pending)  ;  and 

c.  California's  billion  dollar  water  project,  which  runs  the  length  of  the 
state  with  projected  deliveries  to  30  water  distribution  agencies,  and  is  pres- 
entlv  challenged  on  multiple  grounds  in  the  Northern  District  of  California  in 
Sierra  Cluh  v.  Morton  et  al.  No.  C-71-CBR. 

We  further  pointed  out  the  existence  of  at  least  23  federal  statutes  granting 
direct  state  appeal  to  the  Ninth  Circuit  from  federal  actions  in  such  diverse 
programs  affecting  this  state  as  educational  aid.  student  incentive  grants,  tax 
revenue  sharing.  EPA  water  quality  actions,  and  state  community  grants  for 
the  aging,  as  well  as  LEAA  grants. 

3.  Proposed  section  1291(b)  requires  a  decision  affecting  a  statute  or  ad- 
ministrative order,  rule,  or  regulation  of  the  State  or  Federal  government.  In 
so  doing,  it  ignores  the  real  possibility  for  uncertainty  in  the  administration 
of  criminal  law  raised  by  the  invalidation  of  a  city  or  county  ordinance.  Identi- 
cal or  similar  ordinances  may  be  and  are  adopted  by  various  local  governments, 
and  their  constitutionality  may  be  differently  interpreted.  For  instance,  the 
California  Supreme  Court  has  upheld  the  validity  of  certain  topless  ordinances 
of  both  Sacramento  and  Orange  Comities,  and  certiorari  has  been  denied  by 
the  U.S.  Supreme  Court.  Eeynolds  v.  City  of  Sacramento.  Crorvnover  v.  Musiclc. 
9  Cal.  3d.  405.  cert,  denied  415  U.S.  931  (1974).  However,  in  a  similar  case 
in  the  Second  Circuit,  a  contrary  decision  was  reached  and  probable  jurisdic- 
tion noted  by  the  U.S.  Supreme  Court.  Salem  Inn  Inc.  v.  Frank.  501  Fed.  2d 
18.  probalile  jurisdiction  noted.  No.  74-337.  Last  fall,  we  pointed  out  to  the 
Subcommittee  a  number  of  fields  in  the  criminal  law  in  which  diversity  of 
decision  would  have  adverse  effects  on  the  unifoi-m  administration  of  justice. 
These  decisions  have  proliferated  even  since  our  last  statement.  They  include : 

a.  Prison  rconlations.  We  pointed  out  last  year  that  the  Department  of  Cor- 
rections maintains  institutions  throughout  the  state.  Different  rules  from  dif- 
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ferent  circuits  or  divisions  of  tlie  same  circuit  could  raise  iiisurmouutable 
administrative  problems  iii  such  areas  as  prison  mauagemeut  and  conlrol,  i.e., 
Procumer  v.  Martinez,  410  U.S.  396  (mail  regulation  and  access  to  media)  : 
Pell  V.  Procumer,  417  U.S.  817. 

b.  State  hahvas  corimn.  The  applicability  of  review  to  slate  habeas  corpus  is 
in  doubt.  Contrary  to  the  state's  interpretation,  the  Ninth  Circuit  has  held 
that  denials  without  opinion  in  state  habeas  corpus  cases  are  to  be  considered 
as  rulings  on  the  merits,  Harris  v.  Californiu,  500  Fed.  lid  1124  (petition  for 
cert,  pending). 

c.  Probation  revocation.  The  revocation  of  probation  eases  is  still  in  con- 
siderable confusion.  Since  the  decisions  of  the  U.S.  Supreme  Court  in  Morristicy 
v.  Breicer,  408  U.S.  417  and  Guynon  v.  Scarpelli,  411  U.S.  778,  numerous  cases 
have  arisen  and  are  pending  relative  to  tlie  law  concerning  state  prisoners. 
Diverse  decisions  are  a  possibility  until  resolved  by  the  U.S.  Supreme  Court, 
cf.  McDonnell  v.  Wolff,  418  U.S.  539  (1974). 

d.  Post  conviction  remedies.  In  this  field,  federal  courts  have  deviated  from 
state  interpretations  and  contrary  results  have  been  reached.  In  Michiyan  v. 
Tucker,  94  Sup.  Ct.  2357,  the  circuit  court  was  reversed.  The  Supreme  Court 
has  currently  granted  certiorari  in  two  other  cases  involving  the  same  prob- 
lems, Brown  v.  Illinois,  73-6650  and  Oregon  v.  Haas,  73-1452. 

e.  Federal  procedural  rules.  As  we  pointed  out  previously,  in  the  Central 
District  of  California  local  rules  were  adopted  permitting  magistrates  to  hold 
evidentiary  hearings  in  habeas  proceedings  involving  state  prisoners.  However, 
in  Wingo  v.  Wedding,  418  U.S.  401  (1974),  a  similar  rule,  adopted  by  the 
District  Court  of  the  District  of  Kentucky,  was  held  invalid. 

f.  Pornography  law.  State  law  enforcement  was  presented  with  conflicting 
decisions  in  the  tield  of  pornography.  For  instance,  in  People  v.  DeRcnzy,  275 
Cal.  App.  2d  380,  the  State  Court  of  Appeal  held  that  a  prior  adversary  hearing 
was  not  required,  whereas  a  contrary  result  was  reached  by  the  Ninth  Circuit 
in  the  same  case,  Demich  v.  Ferdon,  426  Fed.  2d  643  (1970).  As  a  result  of  a 
decision  in  Heller  v.  New  York,  413  U.S.  483  (1973),  the  result  of  the  Demich 
case  was  overturned.  However,  in  the  meantime  state  law  enforcement  was 
presented  with  conflicting  decisions. 

We  should  not  have  to  wait  for  the  decision  of  yet  another  en  banc  court 
if  indeed  such  a  hearing  is  granted  to  resolve  such  questions. 

AN  IMMEDIATE  REMEDY  IS  AVAILABLE 

We  suggest  that  there  is  considerable  merit  in  Senate  Bill  729,  and  that  if 
the  objectionable  added  layer  of  review  in  the  form  of  a  federal  joint  en  banc 
proceeding  is  eliminated,  the  bill  should  be  adopted.  In  this  respect  we  concur 
with  the  recommendations  of  the  State  Bar  of  California,  which  has  filed 
thoughtful  suggestions.  We  propose,  therefore,  that  the  Subcommittee  take 
prompt  action  to  recommend  legislation  which  does  the  following  things : 

1.  Adds  7  judges  to  the  Ninth  Circuit.  The  need  for  such  additional  man- 
power is  beyond  doubt. 

2.  Retains  provision  for  the  review  and  implementation,  to  the  extent  prac- 
ticable, of  uniformitv  of  rules  throughout  the  Circuit. 

We  are  mindful  of  the  administrative  difficulties  inherent  in  providing  en 
banc  hearings  bv  a  20-judge  court.  We  suggest  that  a  constructive  alternative 
is  provided  by  the  State  Bar  proposal  for  en  banc  hearings  by  a  nine-judge 
court  to  he  selected  on  the  basis  of  precedence.  A  joint  en  banc  court  for  all 
purposes  would  be  able  to  reconcile  both  potential  as  well  as  actual  conflicts. 
Initially  it  should  utilize  criteria  set  forth  in  Federal  Rules  of  Appellate  Pro- 
cedure.'35a,  i.e.,  hearings  should  be  granted  : 

a.  When  consideration  by  the  court  en  banc  is  necessary  to  secure  or  main- 
tain uniformity  of  its  decisions ;  or  .-       ,  .  ^ 

b    When  the  proceeding  involves  a  question  of  exceptional  importance. 

However  in  light  of  the  increasing  need  for  uniformity  of  decision,  we 
suff-est  an'  additional  criterion  be  adopted  and  incorporated  in  the  Subcom- 
mittee's bill  if  the  joint  en  banc  panel  is  established.  As  the  Subcommittees 
1974  report  points  out.  en  banc  decisions  have  been  rare  during  past  years  in 
the  Ninth  Circuit.  We  suggest  that  a  third  criteria  be  included  for  en  banc 
•uri'^d  ction-  ie.,  on  certification  of  the  U.S.  or  State  Attorney  General  that  an 
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acttial  or  potential  conflict  of  significance  exists  between  tlie  decisions  of  the 
two  panels  of  the  court.  Such  a  criterion  would  ensure  prompt  resolution  of 
those  questions  of  statewide  importance  which  should  be  resolved  promptly  if 
the  state  is  to  conduct  its  business  and  adequate  certainty  is  to  be  provided. 
At  the  same  time,  by  limiting  such  certification  to  the  U.S.  or  California  At- 
torney General,  there  is  some  assurance  that  the  en  banc  court  will  not  be 
swamped  with  work. 

The  federal  judiciary  is  inextricably  enmeshed  with  the  laws  and  programs 
of  the  State  of  California.  To  the  extent  that  simplicity  and  finality  can  be 
given  to  its  decisions,  the  people  of  California  will  benefit.  We  stand  ready 
to  work  with  the  Subcommittee  toward  achieving  such  laudable  goals. 


CIRCUIT  REALIGNMENT 


WEDNESDAY,   MAY   21,    1975 

U.S.  Senate, 
Subcommittee  ox  Impro\"ement  in  Judicial  Machinery, 

OF  the  Committee  on  the  Judiciart, 

Washington,  D.C. 

The  siibeommittee  met,  pursuant  to  recess,  at  10:10  a.m.,  in  room 
2228,  Dirksen  Senate  Office  Buildinjx,  Senator  Quentin  N.  Bnrdick 
(chairman  of  the  subcommittee)  presidino;. 

Present:  Senators  Burdick  (presiding,  and  Scott  of  Virginia). 

Also  present:  William  P.  Westphal,  chief  council;  William  J. 
Weller,  deputy  counsel,  and  Kathryn  Coulter,  chief  clerk. 

Senator  Burdick.  In  the  last  Congress,  the  subcommittee  held  6 
days  of  hearings  on  legislation  proposing  to  reorganize  the  fifth  and 
ninth  circuits  as  recommended  by  tlie  Commission  on  Revision  of  the 
Federal  Court  Appellate  System.  Today  is  our  fourth  daj-  of  hear- 
ings on  the  same  subject  matter  in  the  94th  Congress.  Hopefully,  it 
will  be  our  last  day  of  hearings. 

Today  we  have  scheduled  two  witnesses  representing  the  Bar  As- 
sociation of  the  State  of  California,  who  are  here  to  support  the 
Tunney-Cranston  printed  amendment  to  S.  729.  As  I  stated  yester- 
day, the  printed  amendment  was  suggested  by  the  California  Bar 
Association.  It  proposes  an  alternative  solution  to  the  problems  of 
the  ninth  circuit.  AAHiile  S.  729  proposes  two  divisions,  one  a  nine- 
judge  division  and  the  other  an  11-judge  division,  the  proposal  of 
the  California  State  Bar  Association,  which  Judge  Chambers  refers 
to  as  the  "California  Plan",  would  have  all  20  judges  appointed  to 
one  court,  with  only  nine  of  the  judges  serving  as  the  en  banc  court. 

Before  calling  our  first  witness,  let  me  say  that  the  subcommittee 
will  now  receive  the  prepared  statement  of  Judge  Ben  C.  Duniway 
of  the  ninth  circuit.  Judge  Duniway  had  intended  to  be  present 
today,  but  I  am  advised  that,  unfortunately,  he  has  injured  his  back 
and  upon  medical  advice,  he  could  not  travel  cross  country  to  our 
hearing.  I  might  sav  that  I  regret  Judge  Duniwav's  inability  to  be 
here.  His  statement  addresses  itself  to  several  important  points  and 
he  makes  several  suggestions  for  perfecting  amendments.  I  urge  all  to 
read  his  statement. 

[The  prepared  statement  of  Judge  Duniway  follows :] 

Statrment  of  Ben.  C.  Duniway,  U.S.  Circuit  Judge,  Ninth  Circuit 

Mr.  Chairman  and  Members  of  the  Subcommittee :  My  name  is  Ben.  C.  Duni- 
way and  I  am  a  United  States  Circuit  Judge,  an  active  member  of  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit.  I  have  been  a  member  of  the 
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court  for  thirteen  years,  and  before  that,  I  was  a  Justice  of  the  District  Court 
of  Appeal,  First  District,  Division  One,  of  the  state  of  California  at  San  Fran- 
cisco. I  began  the  practice  of  law  in  !San  Francisco  in  1933.  and  practiced 
there  until  1959,  except  for  a  live  and  one-half  year  interval,  1942  to  1947,  as 
a  govei-nment  attorney  and  administrator  dui'ing  World  War  II. 

Last  fall  I  appeared  before  you  in  support  of  the  recommendation  of  the 
Commission  on  Revision  of  the  Federal  Court  Appellate  System  that  the  Ninth 
Circuit  be  divided  into  two  circuits :  a  new  Twelfth  Circuit  embracing  the 
Central  and  Southern  Districts  of  California  and  the  states  of  Arizona  and 
Nevada,  and  a  new  Ninth  Circuit  embracing  Alaska,  Washington,  Oregon, 
Idaho,  Montana,  Hawaii,  Guam  and  the  Eastern  and  Northern  Districts  of 
California.  I  also  tiled  a  statement  in  which  I  set  out  in  detail  my  reasons 
for  favoring  the  Commission's  reconnnendation. 

I  now  appear  before  you  in  suppin-t  of  S.729,  which  accomplishes  most  of  the 
things  that  would  have  been  accomplished  by  tiie  recommendation  of  the  Com- 
mission, but,  instead  of  dividing  the  Ninth  Circuit  into  two  new  circuits,  cre- 
ates v/ithin  the  Ninth  Circuit  two  divisions — a  Northern  and  a  Southern  Divi- 
sion, each  of  which  would  have  the  same  territorial  jurisdiction  as  the  two  new 
circuits  that  the  Commission  proposed. 

In  the  statement  that  I  filed  with  the  Committee  last  fall,  I  gave  reasons  why 
I  opposed  a  suggestion  that  had  been  made  by  some  of  my  colleagues  on  the 
Court  of  Appeals  for  the  creation  of  two  new  divisions  within  the  circuit.  In 
my  opinion,  S.729  answers  practically  all  of  those  ob.iections.  As  I  stated  in  a 
letter  that  I  wrote  to  the  Chairman  of  your  Committee  under  date  of  Decemlier 
19,  1974.  to  me  the  most  important  features  of  S.729  are  first,  that  it  creates 
two  substantially  independent  courts  small  enough  to  function  efficiently  as  col- 
legiate bodies,  and  second,  that  it  provides  sufficient  judicial  manpower  to  en- 
able each  of  those  courts  to  catch  up  its  backlog  and  to  keep  current  with  its 
work.  I  do  not  intend  to  repeat  the  testimony  that  I  gave  before  your  Com- 
mittee last  fall  nor  the  arguments  that  I  set  out  in  the  statement  that  I  then 
filed.  My  purpose  in  appearing  before  you  now  is  to  indicate  why  I  support 
S.  729,  and  to  answer  as  best  I  can  some  of  the  objections  that  have  been  made 
to  S.  729. 

The  workload  situation  of  the  Court  of  Appeals  for  the  Ninth  Circuit  as  I 
described  in  my  statement  has  not  changed  materially.  During  the  first  half  of 
fiscal  1975  (.Inly  through  December,  1974),  the  number  of  appeals  filed  was 
162  less  than  were  filed  during  the  corresponding  period  in  fiscal  1974  (the 
months  of  July  through  December,  1973).  It  appears,  however,  that  this  drop 
is  temporary.  During  the  first  two  months  of  1975,  527  appeals  were  filed  as 
compared  with  only  443  in  the  first  two  mouths  of  1974.  This  is  the  highest 
number  of  cases  filed  in  January  and  February  in  any  year.  On  March  11,  1975,- 
there  were  601  civil  cases  fully  briefed  but  not  calendared.  Some  are  two  years 
or  more  old.  The  figure  is  the  same  as  it  was  last  September.  We  have  not 
fallen  further  behind,  but  neither  have  we  gained.  Thus  the  caseload  problem 
which  I  described  in  my  previous  statement  still  exists  without  any  substantial 
relief.  Moreover,  the  problems  arising  from  the  extended  geography  of  the 
circuit  are  still  with  us  and  they  are  still  contributing  to  our  problems  of  In- 
ternal administration  and  to  our  problem  of  maintaining  the  collegiality  of  the 
Court  of  Aiipeals  for  the  Ninth  Circuit.  Thus  all  of  the  reasons  for  diAiding 
the  circuit  thnt  then  existed  are  extant  today. 

I  favor  S.  729,  in  spite  of  the  fact  that  it  creates  two  new  divisions  rather 
than  two  new  circuits,  for  two  reasons.  First,  as  I  read  the  bill,  each  division 
will  for  nearly  all  purposes  be  a  separate  court  functioning  as  such,  and  inde- 
pendent of  the  other  division.  Each  divi.sion  will  be  of  such  a  size  that  it  can 
function  as  a  collegiate  court  ought  to  function.  The  amount  of  travel  required 
will  be  reduced.  {The  reduction  will  be  greater  in  the  Southern  Division,  which 
will  have  the  larger  caseload,  than  in  the  Northern  Division.)  Moreover,  the 
volume  of  pnper  flowing  through  the  Clerk's  office  in  each  division  will  he  far 
less  than  the  volinne  of  paper  now  flowing  through  our  Clerk's  office.  That 
office  is  swamped  and  is  not  able  to  render  efficient  service  either  to  us  or  to 
tlie  Bar.  In  addition,  with  the  additional  manpower  to  be  provided  for  eiich 
division,  there  will  be  enough  active  judges  so  that  they  should  be  able  to 
h.ind'e  the  entire  cnselond  without  the  neces'^ity  of  bringing  larsre  ninnbers  of 
visiting  judges  to  sit  with  the  court  as  we  have  been  doing  during  the  past 
several  years.  For  example,  in  1974.  we  had  59  different  visiting  judges  who 
sat  with  us.  This  has  produced  a  reaction  from  members  of  the  Bar  which  is 
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epitomized  in  a  statement  made  by  one  of  them — that  as  it  now  functions  the 
Ninth  Circuit  is  not  a  court  but  a  judicial  slot  machine. 

Second,  the  bill  provides  what  seems  to  me  to  be  a  reasonable  answer  to  the 
fears  of  members  of  the  Bar  and  others  in  California  that  somehow  tiiere  will 
be  numerous  conflicts  between  the  two  divisions  about  what  the  law  of  Califor- 
nia is,  and  about  tlie  application  of  federal  law  within  California.  This  is  ac- 
complished through  the  creation  of  a  special  en  banc  panel  (the  joint  en  banc 
panel),  which  is  provided  for  in  Section  11  of  the  bill,  adding  subdivision  (d> 
to  28  U.S.C.  §  46.  The  jurisdiction  of  that  panel  is  defined  in  Section  25  of  the 
bill  by  amendment  to  Title  28  U.S.C.  §1291,  subsection  (b). 

Tlie  principal  objections  to  the  bill  appear  to  be  of  two  sorts.  One  comes  pri- 
marily from  the  California  Bar  which  is  opposed  to  any  action  which  appears- 
to  divide  the  state  of  California.  A  part  of  this  opposition,  I  am  sure,  is  senti- 
ment, and,  as  a  Californian,  I  share  the  sentiment,  but  I  am  not  willing  to  see- 
sentiment  defeat  what  appears  to  me  to  be  a  valid  and  sensible  solution  to  a 
most  serious  problem.  The  major  objection  stems  from  a  fear  that  there  will 
be  conflicts  between  the  two  divisions  as  to  what  the  law  of  California  is,  er- 
as to  what  the  federal  law  as  applied  in  California  is,  or  both. 

In  the  statement  that  I  hied  last  fall,  I  stated  at  simie  length  the  reasons 
why  I  believe  that  these  fears  are  largely  unjustihed.  My  view  was  based,  and 
is  now  based,  on  more  than  thirteen  years  of  experience  as  a  member  of  this 
court.  In  my  statement  I  pointed  out  that  under  the  present  division  of  re- 
sponsibility between  district  courts  in  California,  including  the  three-judge 
district  courts,  such  conflicts  have  not  been  a  problem.  So  far  as  I  know,  the 
Supreme  Court  has  never  had  to  exercise  its  direct  appellate  jurisdiction  over 
decisions  of  the  three-judge  courts  sitting  in  the  various  California  districts 
for  the  purpose  of  reconciling  conflicts  between  them.  Similarly,  so  far  as  I 
know,  this  court  has  never  had  to  exercise  its  appellate  jurisdiction  for  the 
purpose  of  reconciling  conflicts  between  single  district  judges  sitting  within 
California  as  to  California  law  or  the  application  of  federal  law  in  California. 
I  recognize  that  there  is  a  possibility  that  such  conflicts  can  arise  between  two 
autonomous  divisions,  each  having  jurisdiction  over  a  part  of  California,  but 
I  see  no  reason  to  believe  that  such  conflicts  would  be  any  more  likely  between 
tliose  tv.'o  cv)urts  than  they  have  been  between  three-judge  district  courts  or 
single-judge  district  courts  in  the  past. 

I  think,  too,  that  the  method  of  settling  those  conflicts,  which  is  provided 
for  by  means  of  the  joint  en  banc  panel  established  in  the  bill,  is  a  sensible  and 
simple  method  of  solving  those  conflicts.  I  find  it  impossible  to  believe  that  the 
members  of  the  joint  en  banc  panel,  knowing  their  responsibility  to  the  law 
and  to  the  Bench  and  Bar  and  people  of  California,  would  decline  to  settle 
such  conflicts  if  any  should  actually  arise. 

The  other  principal  objection  to  the  bill  is  based  upon  what  I  believe  to  be 
a  misconception  of  what  the  bill  does.  It  is  stated  at  length  in  the  statement 
of  my  colleague.  Judge  Hufstedler.  which  she  has  filed  with  you.  I  am  con- 
vinced that  her  objections,  and  similar  objections  coming  from  the  Bar  of  Cali- 
fornia, are  based  upon  a  misconception  about  the  bill. 

As  I  understand  the  bill,  each  division  will  be.  in  fact,  a  separate  court  of 
record  just  like  any  other  circuit  court.  It  can  settle  conflicts  of  the  type  that 
arise  within  its  jurisdiction,  that  is.  conflicts  between  its  own  panels,  by  sittin,g 
en  banc  in  the  same  manner  in  which  all  other  circuit  courts  sit.  If  there  were 
a  conflict  between  the  Northern  and  Southern  Divisions,  of  a  sort  that  does 
not  fall  within  28  I\S.C.  §  1291(b).  as  it  would  be  amended  by  Section  2.3  of 
the  bill,  that  conflict  will  be  settled  in  the  same  manner  as  that  in  which  con- 
flicts between  circuit  courts  are  now  settled,  namely,  by  the  Supreme  Court  of 
the  United  States.  Thus  there  will  be  no  more  layers  of  courts  to  go  through  in 
relation  to  such  questions  than  there  now  are.  The  only  difference  will  be  that 
there  will  be  thirteen  courts,  conflicts  between  which  must  be  resolved  b.v  the 
Supreme  Court,  rather  than  eleven.  This  will  undoubtedly  add  something  to 
the  workload  of  the  Supreme  Court,  but  I  do  not  think  that  it  will  add  enough 
to  make  an  appreciable  difference  in  that  workload.  Moreover,  there  are  now 
pending  before  the  Commission  on  Revision  of  the  Federal  Court  Appellate  Sys- 
tem proposals  for  the  creation  of  some  kind  of  national  court  vrhich  will  help 
to  relieve  the  Siiprenie  Court  of  some  of  its  burdens,  and  specifically  the  burden 
imposed  by  inter-circuit  conflicts.  I  suggest  that  this  is  the  best  manner  in 
which  to  solve  the  problem  of  conflicts  between  circuits  and  divisions. 


158 

Again,  as  I  understand  the  bill,  there  will  be  no  overall  en  banc  court  of  the 
entire  circuit  which  will  undertake  to  dispose  of  conflicts  between  the  two  divi- 
sions that  do  not  fall  within  the  special  jurisdiction  of  the  new  joint  en  banc 
panel. 

The  joint  en  banc  panel  provides  a  different  level  of  review,  but  I  feel  con- 
fident that  in  operation  it  will  not  be  an  additional  level  of  review.  Under  the 
rules  of  the  courts  as  they  now  stand,  a  party  seeking  a  hearing  en  banc  must 
-seek  it  within  the  time  within  which  he  can  petition  for  a  rehearing  by  the 
:Panel.  Our  experience  has  been  that  a  high  proportion  of  petitions  for  a  re- 
ihearing  carry  with  them  a  suggestion  for  a  rehearing  en  banc.  I  would  expect 
this  practice  to  continue.  If  a  petition  for  a  rehearing  en  banc  is  based  upon  a 
claimed  conflict  between  divisions  falling  within  the  new  jurisdiction  of  the 
joint  en  banc  panel  created  by  §  1291(b),  that  petition  would  be  considered  by 
the  joint  en  bane  panel  rather  than  by  the  judges  of  the  division  involved.  Thus 
there  would  be  but  one  hearing  en  banc  for  such  a  case.  The  dilference  would  be 
that  the  hearing  would  be  before  the  joint  en  banc  panel  rather  than  by  the 
division  sitting  en  banc. 

It  is  conceivable  that  in  a  particular  case  a  division  would  have  heard  the 
case  en  banc  and  thereafter  the  joint  en  banc  panel,  feeling  that  there  was  a 
conflict  affecting  California  between  the  decision  of  that  division  and  a  deci- 
sion of  the  other  division,  would  then  take  the  case  to  be  heard  before  the 
joint  en  banc  panel.  To  that  extent  there  might  be  an  additional  level  of  review. 
In  my  judgment,  however,  because  I  have  great  faith  in  the  integrity,  ability 
and  sense  of  obligation  of  my  colleagues,  I  think  that  this  would  be  a  most 
unlikely  occurrence.  In  other  words,  the  normal  course  of  review  would  be 
what  it  is  now— an  appeal  to  the  appropriate  division,  a  decision  by  that  divi- 
sion and,  only  if  either  the  division  or  the  joint  en  banc  panel  concluded  that 
a  hearing  en  banc  was  required,  a  hearing  en  banc  before  either  the  division, 
or  the  joint  en  banc  panel,  bxit  not  both.  Consequently,  there  would  still  be 
only  two  opportunities  for  hearing  before  the  court  first  by  a  panel  and  sec- 
ond, liut  seldom,  en  banc.  I  would  expect  that  en  banc  hearings  would  be  as 
rare  as  they  are  now.  Thus  I  believe  that  the  "parade  of  horribles"  which  ar« 
set  forth  in  Judge  Hufstedler's  statement  is  largely  imaginary.  Certainly  the 
problems  that  she  imagines  are  not,  in  my  opinion,  either  serious  or  pervasive, 
as  she  claims  that  they  are. 

The  State  Bar  of  California  bases  its  objections  in  part  on  a  contention  that 
the  only  administrative  problem  with  which  the  Ninth  Circuit  is  now  eon- 
fronted  has  to  do  with  hearings  en  banc.  It  refers  to  the  en  banc  problem  as 
the  primary  argument  for  dividing  the  circuit  in  the  first  place.  This,  with 
respect,  I  can  only  characterize  as  nonsense.  It  is  easy  for  those  who  are  not 
on  the  inside  of  "the  court  and  do  not  have  to  live  with  the  many  ditficult 
administrative  problems  that  are  created  by  its  size  and  the  extent  of  the 
territory  over  which  it  has  jurisdiction  to  make  such  a  statement.  I  will  not 
repeat  here  what  I  said  in  the  statement  that  I  filed  with  your  Committee  last 
fall.  It  fully  outlines  what  those  problems  are  and  I  think  tliat  it  makes  it  clear 
■that  the  en  banc  problem  is  in  many  ways  the  least  of  them,  not  the  greatest. 

If  my  understanding  of  what  the  bill  would  do  is  correct,  then,  as  I  have 
Indicated,  I  am  strongly  in  favor  of  it.  There  are,  however,  a  few  small  matters 
to  which  I  would  like  to  call  your  attention. 

First.  Section  5  of  the  bill  provides  for  the  appointment  of  two  additional 
judges  for  the  Northern  Division  of  the  Ninth  Circuit  and  five  additional  judges 
for  the  Southern  Division  of  the  Ninth  Circuit.  These  figures  are  not  correct. 
To  fill  the  present  vacancy  on  the  court,  the  President  has  just  nominated  a 
California  lawyer  who  resides  in  Sacramento  to  fill  the  vacancy  created  by  the 
fact  that  .ludge  Merrill  has  taken  senior  status.  I  would  assume  that  that 
vacancy  will  soon  be  filled  by  that  appointment.  This  would  mean  that  there 
would  then  be  eight,  not  seven,  judges  of  this  court  whose  residences  at  the 
time  of  their  appointment  were  within  states  or  districts  falling  within  the 
jurisdiction  of  the  Northern  Division  and  only  one  appointment  would  be  nec- 
essary to  bring  the  Northern  Division  up  to  nine  judges.  On  the  other  hand. 
Judse  Merrill  having  taken  senior  status,  and  his  successor  not  behig  from 
Nevada,  there  would  only  be  five  of  the  present  active  judges  who  would  be- 
come judges  of  the  Southern  Division  and  it  would  be  necessary  to  appoint  six 
additional  judges  to  bring  that  division  to  its  full  strength  of  eleven  active 
judges. 
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Section  2  of  the  bill  deprives  the  present  members  of  the  court  of  any  right 
to  choose  whether  they  will  become  members  of  a  particular  division.  1  know 
of  at  least  one  member  of  our  court  who  objects  to  the  bill  solely  on  the  ground 
that  if  the  court  is  divided  into  divisions  as  the  bill  contemplates,  he  would 
prefer  to  change  his  residence  so  as  to  be  in  the  division  of  his  choice.  I  pre- 
sume that  the  restriction  of  Section  2  of  the  bill  is  designed  to  see  to  it  that  a 
reasonable  number  of  the  jjresent  active  judges  will  become  a  member  of  each 
division,  but  I  lind  it  hard  to  justify  the  restriction  since  it  has  always  been 
the  law  that  a  circuit  judge  can  change  his  residence  within  the  circuit  to  any 
city  where  the  court  sits, 

I  suggest  that  the  ten-day  time  for  certification  or  petitions  for  rehearing 
before  the  joiikt  en  banc  panel,  which  is  prescribed  in  Section  40  of  the  bill 
(page  8,  line  22),  is  too  short.  The  mail  service  being  what  it  is,  I  would  think 
tliat  the  time  should  be  closer  to  thirty  days  rather  than  ten  days.  I  have 
known  it  to  take  a  week  for  mail  from  San  Francisco  to  reach  Los  Angeles. 
Sometimse  it  takes  several  days  for  mail  from  Arizona  to  reach  Los  Angeles. 
Similarly,  it  takes  a  long  time  for  mail  from  Alaska  or  Hawaii  or  Guam  to' 
reach  San  Francisco.  Thus  counsel  may  not  learn  of  the  decision  of  the  court 
for  several  days.  Having  learned,  counsel  will  need  time  to  prepare  a  petition 
and  time  to  submit  it  to  the  court. 

I  suggest  that  in  Section  10  of  the  bill,  at  line  3  on  page  18,  the  words  "or 
division"  should  be  inserted  after  the  word  "circuit"  and.  similarly,  that  at 
page  19,  line  14,  the  words  "or  division"  should  be  inserted  after  the  word 
"circuit." 

I  suggest  that  the  jurisdiction  of  the  joint  en  banc  panel,  as  prescribed  in 
Section  25  of  the  bill,  might  be  redefined.  Much  of  the  law  of  California  and 
much  federal  law  is  strictly  judge-made.  The  jurisdiction  of  the  pmiel  i.s 
restricted  to  decisions  affecting  "the  validity,  construction,  or  application  of 
any  statute  or  administrative  order,  rule,  or  regulation,  stiite  or  federal,  which 
affects  personal  or  property  rights  in  the  same  state."  Perhaps  this  could  be 
revised  to  read  "the  validity,  construction,  or  application  of  any  statute,  rule 
of  law  as  announced  by  the  courts,  or  administrative  order,  rule,  or  regulation, 
state  or  federal,  which  affects  rights  or  duties  in  the  same  state."  I  would  not 
limit  the  jurisdiction  to  such  matters  which  affect  only  personal  or  property 
rights.  Much  litigation  now  affects  the  actions  of  administrative  bodies  within 
the  state  of  California  and  some  of  them  at  least  may  not  fit  neatly  in  the 
category  of  actions  affecting  personal  or  ijroperty  rights. 

Finally,  I  do  not  favor  a  suggestion  that  has  been  made  by  some  of  my  col- 
leagues, and  that  I  at  one  time  thought  that  I  favored,  as  is  indicated  in  the 
letter  that  I  wrote  to  your  Chairman  under  date  of  December  19.  1974.  That 
suggestion  is  that  the  jurisdiction  of  the  joint  en  banc  panel  should  be  en- 
larged to  include  all  alleged  conflicts  between  the  two  divisions.  This  would 
indeed  create  an  additional  level  of  review  and  would  lend  support  to  the 
"parade  of  horribles"  advanced  by  Judge  Hufstedler,  to  which  I  have  hereto- 
fore referred.  I  think  it  would  be  a  mistake  to  create  this  additional  level  of 
review  within  the  circiiit. 

I  end  where  I  began.  I  strongly  favor  the  bill.  I  think  that  it  is  of  the  ut- 
most importance,  first,  that  there  be  adequate  judicial  manpower  to  handle 
the  business  of  the  circuit.  We  need  twenty  judges  whether  the  circuit  is  di- 
vided or  not.  Second.  I  tliink  it  equally  important  that  the  circuit  be  divided. 
A  court  of  twenty  judws  will  not  be  a  court  in  the  sense  in  which  we  have  long 
used  that  term.  It  will  simply  be  a  collection  of  judges.  A  court  of  nine  or  a 
court  of  eleven,  with  a  lower  workload  and  a  smaller  geographical  jurisdiction, 
can  function  in  the  manner  in  which  a  collegiate  court  is  supposed  to  function. 
This  I  regard  as  of  the  utmost  importance  to  the  administration  of  justice  in 
the  Ninth  Circuit. 

Two  of  my  colleagues.  Judges  Koelsch  and  Browning,  have  reviewed  the 
foregoing  statement  and  I  am  authorized  by  them  to  state  that  they  are  in 
general  agreement  with  it.  Time  has  prevented  my  submitting  the  statement 
to  other  members  of  the  court.  I  do  know,  however,  that  the  following  members 
of  the  court  are  generally  in  favor  of  the  bill  :  .Judges  Ely.  Wrifrht.  Chov  and 
Goodwin.  I  understand  that  Judges  Hufstedler.  Wallace  and  Sneed  are  op- 
posed to  the  bill.  Judffe  Chambers  will  speak  for  himself.  I  know  that  tw*> 
senior  judges.  Judges  Merrill  and  Kilkenny,  also  favor  the  bill. 
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Senator  Buedick.  Senator  Cranston  is  unable  to  be  present,  but 
desires  to  submit  a  prejDared  statement  to  be  made  a  part  of  the 
record  at  this  time. 

[The  statement  of  Senator  Cranston  follows :] 

Prepaked  Statement  of  Senator  Alan  Cranston 

Mr.  Chairmau :  Thank  you  for  this  opportunity  to  present  to  tlie  Subcom- 
mittee on  Improvements  in  Judicial  Machinery  my  views  on  S.  729,  a  bill  to 
reorganize  the  fifth  and  ninth  circuits,  and  amendment  no.  1.32  to  that  bill. 

I  endorse  without  reservation  Senator  John  Tunney's  excellent  statement  on 
S.  729.  Senator  Tunney  and  I  have  joined  to  introduce  an  amendment  to  the 
bill  changing  its  treatment  of  the  Ninth  Circuit  in  certain  respects. 

Tlie  Ninth  Circuit,  which  serves  nine  states,  is  over-burdened.  As  a  result, 
federal  justice  on  the  appellate  level  is  delayed  excessively,  and  in  many  in- 
stances, effectively  denied  to  parties.  Reform  is  mandatory. 

The  Subcommittee  proposes  in  S.  729  to  redistribute  the  workload  of  the 
Ninth  Circuit  by  splitting  California  between  two  independent  divisions  of  the 
Circuit.  In  effect,  this  plan  calls  for  dividing  California  between  two  separate 
and  independent  federal  courts  of  appeal — California  would  be  the  only  state 
so  divided. 

The  major  obstacle  to  reorganizing  the  Ninth  Circuit  has  been  the  fact  that 
California  accounts  for  more  than  two-thirds  of  all  cases  filed  in  the  circuit. 
Our  state  generates  sufficient  court  business  to  support  a  Circuit  Court  consist- 
ing solely  of  California.  Such  a  circuit  would  be  the  third  or  fourth  busiest  in 
the  nation  ! 

Proposals  to  establish  California  as  an  independent  circuit  have  not  gone  far. 
The  multi-state,  regional  nature  of  federal  judicial  cii'cuits,  is  considered  by 
many  to  lie  an  overriding  consideration  in  organizing  a  federal  judicial  circuit. 

But  if  California  is  to  be  part  of  a  multi-state  circuit,  the  problems  of  over 
load  remain. 

The  Subcommittee  on  Improvements  in  .Judicial  Machinery  has  hit  upon  the 
expedient  of  dividing  the  state  in  half,  much  as  Solomon  proposed  for  the 
child  claimed  by  two  women. 

Dividing  the  state  and  its  20  million  people  will  create  more  conflicts  than 
it  will  solve.  California  State  Attorney  General  Evelle  Yoxmger  has  listed 
six  areas  in  the  field  of  criminal  law  alone  whei-e  such  conflicts  could  easily 
occur.  These  include  prison  regulations,  state  habeas  corpus  proceedings,  pro- 
bation revocation,  post-conviction  remedies,  federal  procedural  rules  and  laws 
controlling  pornosrapli.v. 

It  is  possible  that  the  State  could  flnd  itself  freeing  a  prisoner  in  the  North, 
Avhile  the  same  facts  and  issues  in  the  South  would  result  in  a  denial  of  re- 
lease. State  law  enforcement  officers  could  stop  the  spread  of  smut  in  ouf  area 
of  the  state,  but  would  lie  powerless  to  act  in  another.  State  fraud  investigators 
could  halt  schemes  to  bilk  people  in  San  Francisco.  Init  not  in  San  Diego. 
These  results.  I  believe,  would  be  intolerable  to  Californians. 

In  cases  of  statewide  impact.  Mr.  Younger  points  out,  such  as  those  arising 
out  of  California's  billion  dollar  water  project  which  runs  the  length  of  the 
state,  conflicting  decisions  are  a  ver.v  real  possibility.  Challenges  in  Federal 
Court  are  likely  to  be  brought  against  the  project  or  against  state  agency  ac- 
tions from  both  the  north  and  south  parts  of  the  State,  which  under  the  Sub- 
committee bill,  woiild  place  these  cases  in  different  divisions  of  the  Circuit. 

To  resolve  these  conflicts  the  Subcommittee  has  proposed  a  joint  en  banc 
panel  consisthig  of  four  judges  from  each  division  and  the  chief  judere.  This 
adds  nn  additional  level  of  review  which  would  exist  onlv  for  California  and 
the  Ninth  Circuit — no  other  state  and  circuit  would  be  sui)jected  to  this  extra 
layer  of  judicial  review.  This  burden  will  be  particularly  great  for  the  Cali- 
fornia State  government  which  will  have  to  monitor  decisions  in  both  divisioiis 
and  appeal  anv  conflicts  which  exist  to  insure  that  state  agencies  can  apply 
uniform  procedures  and  orders  thronahout  the  entire  state. 

These  are  just  a  few  of  the  obvious  inenuitips  that  ariso  from  askinrr  Cali- 
fornia to  carrv  the  burden  of  accommodating  the  needs  of  the  Ninth  Circuit. 
T  don't  think  that  within  our  fefioral  svstem  it  is  fair  or  right  to  require  one 
state  to  carrv  a  burden  not  shared  by  others. 
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The  problems  of  the  Ninth  Circuit  can  be  solved  without  subjecting  any- 
State  to  unwarranted  burdens  on  its  government,  people  and  organized  bar. 

Senator  Tunney  and  I  have  sponsored  sucli  a  solution :  one  developed  by  the 
California  State  Bar  Association  and  which  has  come  to  be  called,  "The  Cali- 
fornia I'lan." 

The  California  IMan  for  Revision  of  the  Ninth  Circuit  proposes  to  keep  Cali- 
fornia intact,  joined  with  her  neighbors,  and  solves  the  administrative  problems 
of  the  Circuit  by  means  of  a  special  nine-judge  panel  which  would  coordinate 
and  resolve  conflicts  in  decisions  within  the  court.  I  am  convinced  that  this 
solution  will  work  and  will  allow  for  the  growth  of  our  region — //  modern 
methods  of  court  administration  also  are  instituted  promptly. 

Our  federal  courts  are  being  run  in  a  manner  reminescent  of  the  Eighteenth 
and  Nineteenth  Centuries.  Times  have  changed  and  the  courts  must  change,  too. 

The  adavntages  and  advances  of  modern  technology  and  administrative 
methods — such  as  computers,  instantaneous  transmission  of  judicial  decisions 
via  electronic  media,  and  other  technitiues — have  not  been  utilized  as  fully  as 
they  could  be  in  the  Ninth  Circuit — and  for  that  matter  in  courts  throughout 
the  land. 

The  caseload  in  the  Circuit  can  be  reduced  by  cutting  down  on  the  number 
of  cases  entering  federal  courts  at  the  trial  level.  For  example,  I  have  co- 
sponsored  legislation  decriminalizing  marijuana  offenses.  I  am  told  marijuana 
and  other  drug  related  offenses  account  for  the  total  time  of  more  than  four 
judges  in  the  District  Courts  of  the  Ninth  Circuit.  Immigration  proceedings, 
which  could  be  handled  through  administrative  processes,  account  for  a  large 
percentage  of  the  business  of  federal  court  in  San  Diego.  These  reforms  also 
would  (;ut  down  on  the  case  load  of  the  Ninth  Circuit. 

T'ntil  these  remedies  have  been  tried  and  it  is  proven  that  they  will  not  im- 
prove administration  of  justice  in  the  Ninth  Circuit — and  I  doubt  this  will  be 
the  result — I  will  oppose  cutting  California  in  half.  If  the  failures  in  adminis- 
tration of  our  court  system  have  brought  the  Ninth  Circuit  to  the  point  of 
collapse,  then  those  faults  are  in  need  of  correction,  not  the  size  of  the  circuit. 
Cli()pi)ing  the  circuit  into  smaller  pieces  won't  solve  those  problems,  it  merely 
is  an  easy  way  to  avoid  dealing  witli  modern  court  reform. 

I  appreciate  the  desire  of  tlie  Subcommittee  to  achieve  a  lasting  solution  to 
the  problem  of  administration  of  justice  in  the  Ninth  Circuit  in  a  way  that 
will  accommodate  the  potential  future  growth  of  our  region.  Any  observer  of 
the  work  of  the  Subcommittee  and  of  the  Commission  on  Revision  of  the  Fed- 
eral Appellate  Court  System,  so  ably  chaired  by  Senator  Hruska  of  Nebraska, 
quickly  learns  that  the  answers  are  not  easy  and  that  not  all  of  the  cherished 
customs,  old  ways  of  doing  business  and  the  finer  jurisprudential  considerations 
of  federal  appellate  courts  will  survive  the  revision  needed  for  the  Ninth 
Circuit.  Some  things  will  have  to  give  way.  The  question  is  which  ones? 

I  disagree  with  the  judgment  reached  in  S.  729.  It  is  my  view  that  it  is  not 
necessary  to  divide  California  to  solve  the  problems  of  the  Ninth  Circuit.  ^ly 
view  is  shared  by  my  colleague.  Senator  Tunney.  by  the  Attorney  General  of 
California  and  by  the  California  State  Bar  Association. 

The  amendment  I  have  cosponsored  offers  a  constructive  solution,  one  which 
keeps  stability  and  certainty  in  the  law  as  its  main  operating  features.  It  is 
supported  by  the  organized  l)ar  of  the  state  and  distinguished  judges. 

I  urge  the  Subcommittee  to  give  careful  consideration  to  the  opinion  and 
views  of  Californians  wlio  must  live  under  the  results  of  whatever  decision 
you  reach.  These  concerns  cannot  be  lightly  set  aside  or  dismissed  as  imaginary. 
They  are  very  real.  Those  who  have  had  the  actual  experience  of  admJnistering 
and  governing  in  California — a  vast  and  diverse  state — conclude  that  bifurcnt- 
ing  California  will  cause  great  difficulties  in  governing  the  state.  As  a  former 
State  officer.  I  respect  their  concerns  and  share  them. 

Senator  Bttrdtck.  Today,  the  proponents  of  the  "California  Plan" 
are  our  principal  witnesses.  I  will  now  call  Mr.  Brent  Abel,  president 
of  the  State  Bar  of  Talifornin.  who  is  accompanied  by  INIr.  Jordan 
Dreifns.  attorney  of  Los  Ano;eles. 

Gentlojnen.  yon  may  each  proceed  to  make  such  initial  statements 
to  the  subcommittee  as  yon  desire.  And  we  welcome  yon  to  the  com- 
mittee. 
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STATEMENT  OF  BRENT  M.  ABEL,  PBESIDENT,  STATE  BAB  OF 
CALIFOKNIA,  ACCOMPANIED  BY  JORDAN  A.  DREIFUS,  CALIFOR- 
NIA STATE  BAR  COMMITTEE,  LOS  ANGELES,  CALIF. 

Mr.  Abel.  Thank  3-ou,  Senator.  I  am  Brent  Abel,  and  Mr.  Dreif us 
is  on  my  left. 

[The  prepared  statement  of  the  State  Bar  of  California  follows :] 

Statement  on  Behalf  of  the  State  Bar  of  California 

In  summary,  the  State  Bar  of  California  : 

1.  opposes  S.  729  insofar  as  it  affects  the  Ninth  Circuit ;  and 

2.  supports  Amendment  No.  132  introduced  March  17,  1975,  by  Senators  Alan 
Cranston  and  John  Tunney. 

A.    history   of    S.  729 

Proposals  to  reorganize  the  Fifth  and  the  Ninth  Circuits  originated  with  the 
Commission  on  Revision  of  the  Federal  Court  Appellate  System  in  recommenda- 
tions made  by  the  Commission  in  its  report  of  December  1973.  That  Commis- 
sion recommended  a  plan  of  dividing  the  Ninth  Circuit  into  two  new  circuits 
by  cutting  the  existing  circuit  roughly  into  halves  of  nearly  equal  population 
and  caseload.  And  in  doing  so,  is  would  cut  the  State  of  California  similarly 
into  halves,  placing  the  northern  half  of  the  State  in  one  new  circuit  and  the 
southern  half  in  another  new  circuit. 

Early  last  session  bills  were  introduced  (S.  2988-2990,  93rd  Congress)  to 
carry  out  that  plan.  Hearings  were  held  on  them  last  fall  by  this  Subcommittee. 
In  testimony  received  at  those  hearings  and  in  formal  statements  submitted 
prior  to  and  subsequent  to  the  testimony,  the  State  Bar  of  California,  local  bar 
associations  in  California,  the  California  Attorney  General  and  others  stated 
their  firm  opposition  to  any  realignment  of  the  Ninth  Circuit  which  would  ef- 
fectively divide  California  into  two  appellate  jurisdictions  for  purposes  of 
federal  intermediate  appellate  court  review. 

We  assume  this  Subcommittee  will  take  notice  of  such  testimony  and  state- 
ments which  were  received  diiring  the  93rd  Congress.  Therefore,  we  do  not  re- 
peat here  all  that  was  at  that  time  said  and  furnished  to  this  Subcommittee  on 
this  subject.  What  was  said  then,  nevertheless,  bears  re-emphasis.  The  structure 
of  the  federal  courts  and  the  federal  court  appellate  system  are  an  integral  part 
of  a  complex  web  of  federal-state  interx'elationships  which  have  come  into 
existence  to  a  degree  hardly  conceived  as  recently  as  fifty  years  ago  and  wliich 
continue  to  grow.  The  State  of  California,  as  a  government,  administrative, 
political  and  economic  entity,  has  become  a  close  participant  with  the  federal 
government  in  all  of  these  areas.  The  decisions  of  the  Court  of  Appeals  of  the 
Ninth  Circuit,  and  the  decisions  of  the  U.S.  district  courts  and  various  admin- 
istrative agencies  under  the  precedents  made  by  the  Circuit,  have  a  direct 
operational  impact  on  all  sorts  of  activities,  programs,  and  relationships,  govern- 
mental and  non-governmental,  throughout  the  State  of  California.  The  Court 
of  Appeals  is  effectively  the  federal  appellate  court  of  last  resort  in  many  of 
these  cases,  for  lack  of  review  by  the  Supreme  Court.  It  would  be  detrimental 
to  all  aspects  of  government,  and  to  the  conduct  of  ordinary  affairs  by  the  peo- 
ple of  California,  to  restructure  the  appellate  system  of  the  Ninth  Circuit  in  a 
manner  which  ignored  the  need  to  preserve  unity  of  judicial  decision  and  ju- 
dicial precedent  co-extensive  with  the  territory  and  governmental  organization 
of  the  State  whose  people  the  judicial  system  is  intended  to  serve. 

In  December  1974.  Senator  Burdick  circulated  a  committee  print  amendment 
of  S.  2990.  93rd  Congress,  which  contained  substantial  changes  with  respect  to 
the  Ninth  Circuit,  in  an  attempt  to  overcome  the  serious  deficiencies  of  the 
original  plan  respecting  California.  S.  729,  now  pending,  is  substantially  the 
same  as  that  committee  print. 

We  examined  that  committee  print,  as  did  the  California  Attorney  Genei-al 
and  others.  We  concluded  that  its  provisions  respecting  the  Ninth  Circuit 
(which  are  repeated  in  S.  729)  were  undesirable  and  probaI)ly  unworkable.  In 
lieu  tliereof.  the  California  State  Bar  suggested  a  simpler  solution  for  the 
Ninth  Circuit,  making  use  of  and  building  upon  one  of  the  substantial  innova- 
tions introduced  by  Senator  Burdick  in  his  committee  print. 
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The  Ninth  Circuit  provisions  of  S.  729,  like  those  of  the  preceding  committee 
print,  appear  to  be  self-contradictory.  On  the  one  hand,  S.  72U  includes  a  new 
provision  to  recognize  (as  it  must  in  view  of  the  evidence  and  comments  re- 
ceived last  year  from  California  witnesses)  the  necessity  that  there  be  a 
single  tribunal  at  the  Court  of  Appeals  level  to  decide  conflicts  of  decision  re- 
specting the  law  applied  by  the  federal  courts  in  all  of  California.  On  the 
other  hand,  S.  72*.)  would  divide  California  into  what  are  virtually  two  separate 
circuits,  in  the  same  contiguration  as  in  the  original  plan  of  tiie  Commission 
on  Revision,  except  for  the  semantic  of  naming  each  fragment  a  "division" 
instead  of  a  "circuit".  In  attempting  to  achieve  these  incompatible  objectives, 
S.  729  would  create  court  arrangements  in  the  Nitnth  Circuit  which  would  be 
unduly  complex  but  which  also  would  only  operate  to  preserve  uniformity  of 
law  applied  in  California  at  the  price  of  administrative  inethciency,  uncertainty 
and  delay  for  litigants,  attorneys  and  the  judicial  system  itself. 

Essentially,  S.  729  would  divide  the  Ninth  Circuit  and  California  into  a 
"northern  division"  and  a  "southern  division".  It  would  redefine  "circuit"  in 
other  statutes  and  provisions  of  law  so  that  each  such  "division"  would  be 
substantially  a  judicial  circuit  in  all  respects,  including,  for  example,  the  power 
of  each  "division"  to  sit  in-bane,  the  same  as  any  other  court  of  appeals  in-banc. 
The  bill  increases  the  total  number  of  judges  in  the  Ninth  Circuit  so  that  the 
new  northern  division  would  have  nine  judges  and  the  new  southern  division, 
eleven,  for  a  total  of  twenty.  In  the  effort  to  meet  the  needs  of  California,  the 
bill  would  superimpose  over  the  two  divisions  a  third  entity,  a  special  tribunal 
known  as  the  "joint  in-banc  panel".  This  joint  in-banc  panel  would  be  composed 
of  the  nine  most  senior  judges,  drawn  five  from  one  division  and  four  from 
the  other.  The  joint  in-banc  panel  would  have  jurisdiction  over  the  two  divi- 
sions in  cases  arising  in  California  and  requiring  resolution  of  a  conflict  of  law 
applied  in  the  federal  courts  in  California.  The  joint  in-banc  panel  would  no 
doubt  have  a  substantial  work  load  because  California  comprises  about  two- 
thirds  of  the  population  of  the  Ninth  Circuit  and  the  California  caseload  com- 
prises about  two-thirds  of  the  caseload  of  the  Ninth  Circuit.  The  jurisdiction 
of  the  joint  in-banc  panel,  of  course,  would  not  be  limited  to  rarely  arising 
constitutional  issues,  but  must  include  the  resolution  of  all  conflicts  of  decision 
arising  in  federal  courts  in  California  in  order  to  meet  the  need  for  which  it 
is  intended. 

B.    WHY    WE   OPPOSE    S.  729    IN    ITS    PRESENT   FORM 

As  we  see  it,  some  of  the  problems  that  would  ensue  in  the  Ninth  Circ»it 
under  S.  729  are  these  : 

1.  The  joint  in-banc  panel  (in  Section  11  of  S.  729,  pages  7-9  of  the  Bill)  has 
review  jurisdiction  over  each  division  of  conflicts  of  decision  iii  cases  arising 
in  or  involving  law  applied  in  Calfornia,  whch  are  two-thirds  of  all  the  cases 
in  tlie  circuit.  This  must  mean  that  after  judgment  in  the  district  court  (or 
administrative  agency  action  reviewable  in  a  court  of  appeals),  there  will  be 
review  first  by  a  three-judge  panel  of  the  court  of  appeals;  next,  if  granted, 
by  a  hearing  or  rehearing  in-banc  by  the  division ;  and  next,  if  granted,  a  hear- 
ing by  the  joint  in-banc  panel:  then  (if  the  litigants  and  lawyers  are  not  ex- 
hausted) review  by  the  U.S.  Supreme  Court.  This  multiplication  of  appellate 
hearings  into  three  separate  stages  at  the  intermediate  appellate  level  cannot 
but  result  in  additional  delay  and  expense  to  litigants  and  a  duplication  of 
workload  for  those  judges  who  are  members  of  the  joint  in-banc  panel  who 
would  have  considered  the  ease  at  the  division  in-banc  stage  and  again  as  a 
member  of  the  joint  in-banc  panel.  Also,  there  would  be  cases  in  which  a  peti- 
tion or  suggestion  for  hearing  in-banc  is  refused  by  the  division  in-banc  but  in 
which  a  hearing  is  thereafter  granted  by  the  joint  in-banc  panel,  which  is 
composed  of  a  different  membership  and  may  feel  a  responsibility  for  a  differ- 
ent view  of  the  law.  Litigants,  and  particularly  the  lawyers  advising  them,  will 
naturally  feel  obliged  to  exhaust  all  three  tiers  of  the  appellate  structure.  Ad- 
ditional delay  and  expense  in  appellate  litigation  would  appear  to  be  the  result. 

2.  The  consequence  of  the  ajipellate  structure  just  described  is  that  litigants, 
lawyers  and  judges  in  the  Ninth  Circuit  would  be  subject  to  two  pnssiltly  diverg- 
ing bodies  of  jurisprudence,  namely,  the  law  of  the  southern  division  and  the 
law  of  the  northern  division. 

Furthermore,  a  litigant  in  Arizona,  or  in  any  state  of  the  Circuit  other  than 
California,  might  face  the  added  complication  of  possible  conflict  between  his 
or  her  division  (in  a  case  not  subject  to  joint  in-banc  panel  revision)  and  a 
joint  in-banc  panel  decision.  This  apparently  can  occur  under  S.  729  because 
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the  divisional  decision  is  not  subject  to  joint  iu-banc  review  if  tlie  case  is  from. 
a  state  otlier  than  California  and  does  not  involve  any  law  applied  in 
California. 

3.  The  splitting  of  California  into  divisions,  which  are  virtually  separate 
circuits  except  for  the  review  by  the  joint  in-banc  panel,  is  likely  to  produce 
confusion,  delay,  and  procedural  disagreements  in  resolving  sensitive  types  of 
litigation  in  which  the  State  of  California  or  its  agencies  are  parties  or  iu  which 
their  programs  are  directly  in  issue.  There  are  numerous  statutes  {many  of 
them  listed  iu  the  statement  of  the  California  Attorney  General  submitted  last 
fall  to  this  Subcommittee)  which  provide  for  court  of  appeals  review  of  federal 
administrative  action  concerning  a  state  or  state  agency  in  carrying  out  federal 
programs  or  regulated  or  subsidized  activities.  These  statutes  typically  provide 
that  jurisdiction  and  venue  for  review  shall  be  in  that  circuit  which  "embraces" 
the  state  concerned  or  in  which  the  state  is  "located",  or  in  the  "appropriate" 
circuit,  etc.  More  of  these  statutes  are  enacted  all  the  time.  Typical  is  the 
recent  enactment  of  Section  17  of  the  Deepwater  Port  Act,  P.L.  93-627,  January 
3,  1975,  which  provides  for  review  in  the  circuit  within  which  the  nearest  "ad- 
jacent coastal  state"  is  located.  In  which  "division"  is  the  State  of  California 
located  for  such  purposes?  S.  729  does  not  say,  presumably  leaving  it  to  be 
settled  by  litigation.  If  the  answer  is  that  the  proceeding  can  be  brouglit  in 
either  division,  it  would  be  an  invitation  to  duplicate  litigation  and  forum 
shopping,  at  the  division  level,  in  a  kind  of  litigation  that  is  particularly  sus- 
ceptible to  that  problem  and  in  which  even  temporary  conflict  of  decision  would 
be  injurious  to  the  public  interest.  If  S.  729  were  enacted,  the  probable  tendency 
in  this  type  of  litigation  would  be  to  bypass  the  divisional  iu-banc  stage  and 
immediately  seek  review^  by  the  joint  in-banc  panel,  to  avoid  the  time  and  ef- 
forts of  litigants  and  judges  at  the  division  in-banc  stage  when  only  the  joint 
in-banc  panel  could  speak  with  an  authoritative  voice. 

4.  As  already  noted,  the  Ninth  Circuit  will  have  not  two,  but  effectively  three, 
federal  courts  of  last  resort  subject  to  review  by  the  Supreme  Court  under  S. 
729,  namely,  the  joint  in-banc  panel  in  cases  arising  in  California  and  each  di- 
vision in  other  cases.  With  effectively  three  new  "circuits"  in  place  of  the 
present  one,  each  would  have  the  power  to  disagree  with  the  others,  subject 
only  to  resolution  by  the  Supreme  Court.  This  would  aggravate  further  the 
Supreme  Court's  already  heavy  caseload. 

5.  We  also  question  some  of  the  technical  provisions  of  S.  729  respecting  the 
jurisdiction  and  procedure  of  the  proposed  joint  in-banc  panel.  These  appear 
to  restrict  access  to  that  panel  unduly.  The  panel  might  be  prevented  from 
fulfilling  the  basic  purposes  it  is  intended  to  serve.  Unnecessary  technical 
threshhold  controversies  are  likely  as  to  the  extent  of  the  jurisdiction  of  the 
joint  in-hanc  panel.  The  jurisdiction  of  the  joint  panel  under  S.  729  is  defined 
in  a  proposed  amendment  of  28  U.S.C.  §12991  (page  23  of  the  Bill),  which  pro- 
vides that  the  joint  panel  would  have  jurisdiction  to  hear  a  case  iu  which  there 
is  a  conflict  between  the  division — 

".  .  .  affecting  the  validity,  construction,  or  application  of  any  statute  or  ad- 
ministrative order,  rule,  or  regulation.  State  or  Federal,  which  affects  personal 
or  property  rights  in  the  same  state." 

This  is  broader  than  the  analogous  provision  of  S.  2990,  93rd  Congress,  which 
was  limited  to  cases  of  claimed  invalidity  (unconstitutionality)  of  laws,  rules, 
etc. 

But  even  the  proposed  Section  1291  language  is  not  sufliciently  broad.  It 
would  in  practice  lead  to  unnecessary  litigation  over  what  are  "personal  or 
property  rights"  and  whether  "rule"  includes  case  law.  A  proper  description  of 
M'hat  must  be  covered  would  simply  say  that  the  joint  panel  must  hear  and 
decide  conflicts  of  decision  respecting  the  law  applied  in  the  divided  state,  with 
"law"  defined  to  include  case  Inw.  constitutions,  statutes,  regulations,  rules  and 
orders  of  any  kinds,  state  or  federal. 

6.  The  jurisdiction  of  the  joint  in-banc  panel  seems  (proposed  U.S.C.  §46(d) 
(2).  at  pages  S-9  of  the  Bill)  to  depend  on  the  filing  of  a  certification  or  a 
petition  ".  .  .  within  ten  days  after  service  of  the  notice  of  entry  of  judgment 
hy  the  division."  First,  having  a  jurisdictional  period  besrin  from  the  date  or 
time  of  serrirr.  of  a  notice,  rather  than  the  date  of  judainent  or  of  entry  of 
judrrnient  (regardless  of  when  service  is  made)  is  a  concept  foreisrn  to  federal 
trial,  as  well  as  apnollate.  procedure.  It  would  be  bound  to  bre^d  threshhold 
jurisdictioTial  litisrntion.  Second,  ten  days'  time  is  totallv  inadequate,  driven 
the  current  realities  of  U.S.  mail  service  and  the  geographical  size  of  and  dis- 
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tances  in  the  distances  in  tlae  Niutli  Circuit  (and  in  each  division).  Under 
Federal  Rules  of  Appellate  Procedure,  Rules  25  and  40,  a  petition  for  or  sug- 
gestion of  a  hearing  or  rehearing  in-banc  must  be  liled  within  fourteen  days 
after  entry  of  judgment.  Even  this  provision  has  been  severely  criticized  by 
attorneys  in  California  as  too  short  to  permit  proper  consideration  of  and 
preparation  and  tiling  of  such  papers.  This  is  so,  particularly  for  attorneys  who 
are  at  a  distance  from  the  clerk's  office  or  in  other  states.  Even  in  the  same 
city,  substantial  delays  in  delivery  by  mail  are  commonplace.  The  comparable 
provision  in  Rule  58  of  the  U.S.  Supreme  Court  Rules  provides  twenty-tiye  days 
in  which  to  tile  a  petition  for  rehearing.  Under  the  former  Ninth  Circuit  Rule 
23  (1964  ed.,  prior  to  the  adoption  of  the  Federal  Rules  of  Appellate  Procedure) 
the  time  so  to  petition  was  thirty  days.  When  too  short  time  limits  are  imposed, 
litigants  are  forced  to  incur  the  extraordinary  expense  of  accelerated  legal 
work  and  of  such  measures  as  employing  commercial  air  express  or  courier 
service  to  deliver  papers  which  should  otherwise  go  as  ordinary  mail.  The 
extremely  short  ten-day  period  may  discourage  meritorious  petitions  which 
might  otherwise  be  tiled,  and  may  likewise  encourage  the  filing  of  unnecessary 
petitions  simply  to  protect  the  time  pending  an  opportunity  for  mature  con- 
sideration. 

7.  S.  729  provides  that  the  joint  in-banc  panel  would  be  selected  by  straight 
seniority  from  among  the  twenty  circuit  judges  of  both  divisions  of  the  Ninth 
Circuit.  As  is  well  known,  this  is  a  highly  controversial  issue  among  both 
lawyers  and  judges.  Many  attorneys  have  expressed  opposition  to  seniority  as 
the  basis  of  composition  of  the  joint  in-banc  panel  under  this  or  any  other 
proposal  for  any  form  of  in-banc  panel.  Chief  .Judge  Chambers  of  the  Ninth 
Circuit  has  stated  the  opinion  that  under  any  form  of  in-banc  panel  arrange- 
ment, judges  eligible  for  retirement  should  not  be  eligible  for  the  in-banc 
panel.  The  provision  in  S.  729  for  selection  and  tenure  (at  least  as  to  eigUV. 
members  other  than  the  Chief  Judge)  on  the  basis  of  seniority  without  modifi-. 
cation  or  provision  for  alternative  options  is  undesirable.  It  should  not  be- 
adopted  without  further  study  of  alternatives. 

8.  We  doubt  that  S.  729  will  lead  to  economies  in  operations  of  the  courts 
and  their  otiices,  statfs,  facilities,  etc.  Two  divisions,  with  two  Cleark's  offices, 
will  almost  certainly  result  in  greater  expenditures  for  more  personnel,  space 
and  facilities,  than  the  maintenance  of  a  single  office.  What  is  more,  the  joint 
in-banc  panel  apparently  would  have  its  own  Clerk  under  proposed  28  U.S.C. 
§46 (d)  (2)  of  the  Bill. 

C.    DESIRABLE    FEATURES    OF    S.    72  9 

Notwithstanding  what  we  conceive  to  be  the  defects  in  S.  729,  it  contains 
two  innovations  which  we  believe  are  desirable. 

First,  it  recognizes  the  concept  that  an  in-banc  panel  of  judges,  of  less  than 
the  whole  numl)er  of  circuit  judges,  can  be  empowered  to  act  as  the  court  in- 
banc  and  thereby  establish  the  law  of  the  circuit.  Recognition  of  this  concept 
provides  the  mechanism,  further  discussed  below,  for  solving  the  problems  of 
the  Ninth  Circuit. 

Second.  S.  729  contains  a  provision  which  would  facilitate  achieving  uni- 
formity of  local  practice  and  procedure  in  a  multi-district  state  such  as  Cali- 
fornia. We  think  such  a  provision  has  merit  independent  of  the  other  provi-- 
sions  of  S.  729. 

D.    HISTORY    OF    AMENDMENT    NO.     132 

In  December  1974,  and  .Tanuary  1975,  the  State  Bar  of  California,  on  the 
recommendation  of  its  Committee  on  Federal  Courts,  considered  and  rejected 
the  Ninth  Circuit  provisions  now  contained  in  S.  729  and  proposed  instead  a 
much  simpler  arrangement  based  on  maintaining  the  present  structure  and 
alignment  of  the  Circuit,  but  providing  that  in-banc  functions  should  be  ful- 
filled by  an  in-banc  panel  similar  to  the  joint  in-banc  panel  proposed  in  S.  729. 
Indeed,  the  only  significant  difference  between  the  joint  in-l)anc  panel  in  S.  729 
and  the  in-banc  panel  in  the  California  proposal  would  be  that  under  the  Cali- 
forina  proposal,  the  Ninth  Circuit  in-banc  panel  would  linve  jurisdiction  of  all 
cases.  Under  S.  729,  the  joint  in-banc  panel  would  have  jurisdiction  onhj  of  the 
two-thirds  of  the  cases  which  arise  in  California.  Thus,  the  California  proposal 
builds  upon  and  makes  use  of  the  very  useful  and  innovative  provision  which, 
as  mentioned  above,  originated  in  Senator  Burdick's  connnittee  print  and 
which  is  in  S.  729. 
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The  California  State  Bar  drafted  a  bill  along  these  lines.  Between  Decem- 
ber 1974,  and  February  1975,  the  California  State  Bar,  the  California  Attorney 
<jeneral,  and  others  made  their  positions  and  their  proposal  known  in  detail 
to  Senators  Cranston  and  Tunney  and  to  Senator  Burdick  and  his  staff. 

On  February  4,  1975,  Senator  Cranston  and  Senator  Tunney  stated  their  views 
in  a  letter  to  Senator  Burdick,  which  concurred  with  our  position. 

We,  therefore,  strongly  support  Amendment  No.  132,  which  embodies  the 
proposal  of  the  State  Bar  of  California,  as  introduced  by  Senator  Cranston  and 
Senator  Tunney,  in  lieu  of  the  Ninth  Circviit  provisions  of  S.  729. 

The  Amendment  would  replace  the  parts  of  S.  729  which  affect  the  Ninth 
Circuit  but  leave  unaffected  the  parts  which  affect  the  Fifth  Circuit.  In  place 
of  the  Ninth  Circuit  provisions  of  S.  729,  the  Amendment  would  provide  (as 
would  S.  729)  twenty  judges  for  the  Ninth  Circuit  and  would  provide  for  the 
performance  of  all  in-banc  functions  of  the  circuit  by  an  in-banc  panel  of  nine 
circuit  judges.  The  Amendment  contains  conforming  amendments  to  the  Fed- 
eral Rules  of  Appellate  Procedure  which  are  necessary  to  accommodate  the 
iVinth  Circuit  in-banc  procedure  and  to  avoid  inconsistency  between  those  Rules 
jmd  the  Amendment  as  to  matters  which  properly  belong  in  those  Rules  rather 
tlian  in  a  statute.  The  Amendment  also  makes  language  changes  in  the  portion 
of  S.  729  relating  to  uniformity  of  local  practice  and  procedure.  Finally,  the 
Amendment  contains  appropriate  transition  and  effective  date  provisions  re- 
specting the  Ninth  Circuit. 

Ftirther  details  of  the  Amendment  are  as  follows : 

1.  Sections  1.  2,  3,  4  and  6  of  S.  729  would  be  amended  to  eliminate  refer- 
lenees  to  the  Ninth  Circuit,  but  would  remain  unaft'ected  concerning  the  Fifth 
•Circuit.  Sections  5  and  9  of  S.  729  would  be  amended  to  provide  for  the  addi- 
tional seven  judgeships  in  the  Ninth  Circuit  and  the  appointment  of  the  addi- 
tional judges,  but  eliminating  references  to  di^'isions. 

2.  Section  11  of  S.  729.  which  would  amend  28  U.S.C.  §46,  would  be  amended 
to  delete  the  proposed  §46 (d)  and  in  lieu  thereof  substitute  a  new  subsection 

(d).  The  substituted  subsection  would  provide  that  in  the  Ninth  Circuit  there 
shall  be  a  nine-judge  in-banc  panel  which  shall  exercise  the  in-banc  powers  of 
-the  court  and  would  provide  other  details  as  to  method  of  selection  of  the  in- 
Ibanc  panel,  its  composition,  procedure,  etc.  Subsections  (a),  (b),  (c)  and  (e) 
^f  28  U.S.C.  §46,  as  they  would  be  amended  by  Se.ction  11  of  the  Bill,  would  be 
further  amended  to  add  exceptive  cross-references  to  the  new  proposed  sub- 
section (d). 

3.  Section  19  of  S.  729,  insofar  as  it  would  amend  28  U.S.C.  §332 (d)  by  add- 
ing a  new  third  sentence  to  that  subsection,  would  be  amended  to  delete  the 
references  to  divisions  and  otherwise  modify  the  provisions  relating  to  uni- 
-iormitv  of  local  rules. 

4.  Section  23  of  S.  729.  insofar  as  it  would  amend  28  U.S.C.  §1294,  would  be 
amended  to  delete  the  reference  to  "Northern  Division"  from  §1294(4). 

5.  Section  24  of  S.  729  which  would  amend  28  U.S.C.  §12-54  and  Section  25 
•which  would  amend  28  U.S.C.  §1291  would  be  deleted  as  unnecessary. 

6.  In  conjunction  with  the  in-banc  panel  procedure,  the  Amendment  would 
fimend  Federal  Rules  of  Appellate  Procedure,  Rule  35,  which  governs  Court 
of  Appeals  in-banc  procedure.  This  is  necessary  in  order  to  carry  out  the  intent 
of  the  Amendment  and  in  order  to  avoid  any  inconsistency  between  the  provi- 
s^ions  of  the  Rule  and  the  new  statutory  provisions  for  the  Ninth  Circuit  in-banc 
panel.  The  amendment  of  the  Appellate  Rules  is  made  subject  hereafter  to  the 
powers  of  the  regular  rule-making  procedure  under  28  U.S.C.  §2072  for  any 
further  amendment  or  modification  deemed  advisable. 

The  Amendment  also  contains  certain  transition  and  effective  date  provisions 
respecting  only  the  Ninth  Circuit,  which  generally  make  the  amendments  effec- 
tive .January  1,  1976,  the  same  date  as  is  provided  for  the  Fifth  Circuit  pro- 
visions of  S.  729.  The  transition  provisions  provided  for  the  Ninth  Circuit  have 
1>een  arranged  to  determine  with  as  much  clarity  as  possible  the  applicability 
of  the  new  provisions  in  different  situations  in  order  to  avoid  uncertainty,  am- 
l)iguity  and  litigation  over  the  technicalities  of  the  transition. 

The  Amendment  provides  that  a  quonmi  is  to  be  seven  of  the  nine  jtidges  on 
the  in-banc  panel.  Tliis  is  a  relatively  high  number,  compared,  for  example,  with 
six  out  of  nine  for  the  Supreme  Court.  28  T\S.C.  §1,  and  comnnred  with  only  a 
simple  majority  required  under  present  Court  of  Appeals  in-banc  procedure. 
The  relatively  high  quorum  number  is  intended  to  assure  stability  in  the  com- 
position of  the  panel. 
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Tlie  Aineudment  also  provides  that  a  majority  of  the  membership  of  the  iu- 
bauc  ijaiiel  may  decide  to  hear  or  rehear  a  case  in-bauc  (see  tlie  proposed 
amemlmeut  of  FRAP  Rule  35(a) ). 

The  Amendment  retains  the  provision  of  S.  729  for  improvement  of  local 
practice  and  procedure  but  with  some  modilications.  Such  a  provision  is  neces- 
sary and  salutary  whether  or  not  the  State  of  California  is  divided  into  sepa- 
rate divisions.  It  was  pointed  out  in  the  State  Bar  of  California  statement  sub- 
mitted last  year  that  division  of  California  into  separate  circuits  would  have 
destroyed  any  hope  of  obtaining  relative  uniformity  of  local  practice  and  pro- 
cedure in  district  courts.  At  present,  there  is  a  high  degree  of  uniformity  of 
practice  and  procedure  among  the  various  superior  courts  of  the  counties  of 
the  State,  possibly  more  so  than  between  and  among  the  four  federal  districts 
in  the  State.  S.  729  includes  an  amendment  of  28  U.S.C.  P32(d)  whicli  wduld 
create  a  joint  committee  of  circuit  and  district  judges  tor  the  purpose  id  rec- 
ommending improvement  and  uniformitj"  in  local  rules.  The  Amendment  ULodi- 
lies  this  provision  to  make  it  more  flexible  and  permissive  rather  than  manda- 
tory and  to  make  it  clear  that  cooperation  with  bar  associations  and  others 
is  authorized  and  encouraged. 

Local  practice  and  procedures  cover  mundane  and  routine  matters.  But 
these  are  matters  which  substantially  affect  the  every-day  conduct  of  practice 
and  indirectly  the  economics  of  the  pi'actice  and  the  cost  to  litigants. 

We  think  it  appropriate  to  respond  to  certain  criticisms  that  have  been  di- 
rected Hgainst  the  principle  of  committing  in-banc  powers  to  less  than  all  ot 
the  judges  of  the  circuit.  That  criticism  (see  Congressional  Record  of  February 
18,  197."),  at  page  S — 1908)  is  to  the  effect  that  "limiting  the  in-banc  function  in 
all  cases  to  but  nine  judges''  is  not  conducive  to  harmony  in  a  court  containing 
more  than  nine,  and  would  have  the  effect  of  creating  "first  and  second  class" 
circuit  judges. 

The  criticism  stated  is  inconsistent  with  the  terms  of  S.  729  itself.  The  func- 
tion envisaged  for  the  joint  in-banc  panel  under  S.  729  would  be  identical  to 
that  of  the  in-banc  panel  under  the  Tunney-Cranston  Amendment  except  for 
the  fact  that  the  Amendment  would  apply  the  in-banc  panel  jurisdiction  to  all 
Ninth  Circuit  cases  instead  of  only  to  a  portion  of  them.  The  joint  in-banc 
panel  under  S.  729  somposed  of  nine  judges  could  decide,  in  a  five  to  four  de- 
cision, to  overrule  or  reverse  a  decision  of,  for  example,  the  proposed  southern 
division  of  the  Ninth  Circuit,  which  would  have  eleven  judges  sitting  in-banc- 
Moreover,  we  are  informed  that  tlie  Commission  on  Revision  of  the  Federal 
Court  Appellate  System  now  has  under  consideration  and  may  issue  a  report 
in  favor  of  a  new  proposal  -which  would  provide  for  similar  in-banc  panel-type 
jurisdiction  and  procedure  in  any  circuit  when  the  number  of  circuit  judges  in 
the  circuit  exceeds  nine. 

Empowering  an  in-banc  panel  to  make  the  law  for  the  whole  membership  of 
the  circuit  is  no  different  from  the  function  exercised  by  any  appellate  tribu- 
nal over  any  group  of  lower  tribunals.  Such  a  division  of  authority  and  function 
is  found  in  most  judicial  systems  and  in  most  forms  of  governmental  and 
private  organization.  Of  necessity,  this  division  of  functions  means  that  some 
small  body  of  judges  must  be  the  ultimate  arbiters  of  the  law  at  the  head  of 
the  structure  and  that  the  lower  judges  and  courts  are  bound  to  follow  the 
rules  thus  made.  We  know  of  no  judicial  system  or  system  of  government  in 
which  every  judge  or  officer  has  absolute  equality  of  power  with  every  othei-. 

The  principle  which  appears  to  have  been  assumed  previously  by  the  Commis- 
sion on  Revision  of  the  Federal  Court  Appellate  System  seems  to  have  been 
that  every  circuit  judge  should  participate  in  every  in-banc  decision,  no  matter 
how  large  any  circuit  might  become.  This  principle  could  be  carried  to  an 
absurd  extreme.  No  one  would  suggest,  for  example,  that  the  one  hundred  or 
so  circuit  judges  of  all  the  circuits  ought  to  get  together  and  by  majority  vote 
of  their  whole  membership  decide  conflicts  of  law  between  the  several  circuits. 
Absurd  as  that  may  sound,  there  is  np  logical  difference  between  such  a  hypo- 
tlietical  case  and  the  proposition  that  no  matter  how  large  a  circuit  becomes, 
only  the  total  membership  can  sit  and  act  in-banc. 

In  short,  we  believe  that  nine  circuit  judges  selected  by  an  appropriate  proc- 
ess with  relative  stability  and  permanence  of  position  and  similar  in  functions 
to  the  joint  in-banc  panel  proposed  in  S.  729  would  be  a  suitable  tribunal  to 
make  and  settle  the  law  of  the  circuit.  With  such  a  review  jurisdiction  explic- 
itly provided  by  statute,  we  do  not  believe  that  there  would  result  the  "(Tis- 
harmony"  feared  by  critics. 
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A  question  of  particular  importance  is  the  method  of  selecting  the  judges  who 
are  to  sit  with  in-banc  powers.  The  Amendment  provides  that  the  membership 
of  the  in-banc  panel  is  to  be  determined  according  to  seniority  but  empowers 
the  judicial  council  of  the  circuit  (composed  of  all  the  circuit  judges)  by  a 
majority  to  adopt  an  alternative  method  of  its  choice.  In  considering  the  pro- 
visions proposed,  seniority  versus  other  methods  of  selection  was  a  predomi- 
nant subject  of  discussion.  Strict  seniority  as  a  basis  was  generally  considered 
undesirable.  The  provision  of  seniority  together  with  power  In  the  judicial 
council  of  the  circuit  to  choose  another  system  is  intended  to  give  flexibility 
■and  to  avoid  the  collateral  issues  and  complexities  involved  in  attempting  to 
detail  in  a  statute  some  method  of  selection  other  than  seniority. 

We  wish  to  make  clear  that  we  do  not  oppose  any  feasible  and  generally  ac- 
ceptable alternative  to  seniority  as  a  method  of  selection  or  tenure  for  the 
membership  of  an  in-banc  panel.  Enacting  the  Amendment  in  its  present  form 
would  permit  on-going  study  of  the  subject,  with  seniority  to  prevail  in  the 
meantime.  The  subject  might,  for  example,  have  the  attention  of  the  Commis- 
sion on  Revision  of  the  Federal  Court  Appellate  System.  We  suggest  explora- 
tion and  evaluation  of  a  number  of  possible  alternative  methods,  such  as  the 
following,  most  of  which  could  be  combined  with  others  : 

(a)  Selection  by  seniority,  but  for  a  limited  tenure  on  the  panel  for  a  stated 
term  of  years.  The  terms  could  be  staggered  so  as  to  provide  a  continuity  of 
membership  on  the  panel ;  replacements  by  other  circuit  judges  could  either 
be  on  the  further  basis  of  seniority  or  by  random  selection  from  the  remaining 
circuit  judges,  etc. 

(b)  Staggered  seniority,  that  is,  selection  of  every  other  judge  in  order  of 
precedence. 

(c)  Selection  by  some  other  method,  such  as  a  random  method,  but  for  stated 
terms  of  years,  with  replacement  at  the  end  of  terms  limited  to  the  pool  of 
circuit  judges  who  have  not  served,  etc. 

(d)  Appointment  by  higher  authority  (for  example,  by  the  Chief  Justice  of 
the  United  States),  either  for  indefinite  tenure  or  for  terms  of  years. 

(e)  An  age  limit,  or  retirement  eligibility  limit  (as  suggested  by  Chief  Judge 
Chambers)  might  be  a  feature  of  one  or  more  of  the  foregoing. 

A  Los  Angeles  County  Bar  Association  subcommittee  has  svTggested  a  method 
of  random  selection  of  the  initial  panel  membership  for  staggered  terms  of 
years,  with  replacement  of  members  upon  the  expiration  of  terms,  also  at  ran- 
dom but  drawn  only  from  the  remaining  number  of  judges  who  have  not  served 
on  the  panel  at  all  or  for  a  stated  period  of  time. 

We  believe  the  fundamental  concern  of  many  is  that  an  in-banc  panel  should 
have  a  stable  membership,  but  that  the  membership  should  not  be  exclusively 
judges  who  are  the  oldest  in  seniority. 

The  most  important  feature  of  the  Tunney-Cranston  Amendment  is  that  it 
would  in  no  way  change  any  of  the  procedural  or  structural  characteristics  of 
the  court  with  "which  all  lawyers  in  the  entire  circuit  are  now  familiar.  It 
requires  no  drastic  change  of  procedure  or  the  addition  of  a  whole  new  set  of 
rules  and  concepts  to  be  added  to  the  sufficiently  complicated  nature  of  existing 
appellate  procedure. 

In  conclusion,  the  State  Bar  of  California  urges  this  Subcommittee  to  re.iect 
the  Ninth  Circuit  provisions  contained  in  S.  729.  and  in  lieu  thereof,  substitute 
the  provisions  contained  in  the  Amendment  introduced  by  Senator  Cranston 
and  Senator  Tunney. 

Dated  :  May  16, 1975. 

Respectfully  submitted, 

Bkent  M.  Abel, 
President,  State  Bar  of  California. 

jSIr.  Abel.  Let  me  opwi  by  stressino;  my  appreciation  to  the  chair- 
man and  to  Mr.  Westphal,  counsel,  for  the  opportunity  for  a  verv 
thorono-h  exchanffe  of  views  and  for  the  constructive  approach  which 
the  committee  has  taken  and  the  receptivity  to  our  correspondence,  if 
not  to  our  ideas. 

I  have  asked  Mr.  Dreifus  to  be  with  me  on  the  premise  that  there 
mav  be  aspects  of  the  matter  where  his  expertise  will  provide  better 
answers  than  mine.  But  let  me  begin  by  adding  to  the  record  an 
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editorial  from  the  Los  Ano-eles  Times  of  May  0,  and  an  editorial 
from  thte  Sacramento  Bee  of  April  28,  both  of  which  generally  sup- 
port our  position.  . 
Senator  Burdick.  Without  objection,  they  will  be  received. 

[XoTE.— The  editorials  mentioned  appear  as  appendixes  to  Senator  Tunney's 
prepared  statement,  snpra.] 

JMr.  Abel.  I  think  just  briefly  to  review  where  we  stand,  I  ^vould 
start  by  pointing  out  that  all  agree  that  the  ninth  circuit  needs  20 
judges.  And  the  question  is,  having  arrived  at  that  conclusion,  which 
I  think  is  indisputable,  where  do  we  go  from  there? 

S  729  would  follow  the  route  of  creating  two  divisions  within  the 
circuit  the  ninth  circuit.  The  Tunnev-Cranston  amendment,  which 
I  will  call  the  California  amendment,  would  deal  with  what  seemed 
to  us  to  be  the  principal  problem  Avith  considerably  greater  simplicity. 
Now,  essentially  the  problem  is  one  of  managing  a  20-]udge  cir- 
cuit, and  those  who  think  that  a  20-iudge  circuit  is  unmanageable,  i 
think,  place  an  excessive  importance  on  what  has  come  to  be  called 
collegialitv  of  the  court.  .     ^     .  .         ,   , ,  . 

I  Slink* in  point  of  fact  what  we  must  consider  m  looking  at  this 
whole  subject  is  the  public  interest,  the  desirability  of  certainty  in 
the  law  of  a  minimum  of  procedural  problems  and  see  how  each  ot 
these  two  plans— that  is,  S.  729  on  the  one  hand  and  the  Tunney- 
Cranston  amendment  on  the  other— stand  up  against  that  very  para- 
mount consideration  of  what  is  in  the  public  interest. 

The  California  proposal,  the  California  amendment  would  simply 
allow  the  en  banc  functions  of  the  court  and  powers  of  the  court  m 
the  ninth  circuit  to  be  discharged  by  a  panel  of  nine  judges.  Ihere 
are  a  number  of  different  wavs  in  which  that  panel  could  be  selected. 
I  think  we  get  to  that  at  the  second  stage  of  the  discussion  rather 
than  at  the  first.  ,       ^  ,^  ^    ^         ^■   ■  ■ 

The  text  of  S  729  on  the  other  hand  would  create  two  divisions 
within  the  circuit,  and  there  we  see  a  great  many  difficulties  from  a 
practical  standpoint,  as  well  as  difficulties  from  the  standpoint  of 
certainty  in  the  law  and  the  public  interest  to  which  I J^aje  rexerrecL 

Now,  essentiallv  the  basic  ob]ection  to  the  text  of  S._i29  is  the 
creation  of  what  seems  to  us  to  be  a  four-level  decisionmaking  process 
within  the  circuit.  First  at  the  district  court,  then  to  a  three-]  udge 
iianel  of  the  court  of  appeals,  then  to  an  en  banc  panel  or  an  en  banc 
treatment  within  the  division,  and  finally  the  ]oint  en  banc  panel 
overrGaching  at  part  of,  but  not  all  of,  the  decisions  of  the  en  banc 
panels  of  the  two  divisions. 

Now  we  think  that,  that  is,  for  a  number  of  reasons,  a  cumbersome 
and  unnecessary  resolution  of  the  main  problem.  The  conclusion  es- 
sentially is  forced  on  us  by  the  nature  and  the  extent  to  which  Federal 
inw  -ind  state  law  have  become  interrelated  m  the  last  35  years,  and 
the  pattern  and  the  direction  which  legislation  is  taking  today  m  the 
Congress  indicates  that  that  interrelation  will  become  greater  rather 

^^One"^ threshold  question  has  to  do  with  where  the  caseload  in  the 
ninth  circuit  is  headed.  I  think  in  our  view  one  has  difficuhy  m  fore- 
'eehvv  what  the  direction  of  the  caseload  will  be.  A\e  know  approxi- 
mateiy  what  it  is  today.  Whether  the  disappearance  of  certain  kinds 
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of  cases  from  the  calendar  in  the  ninth  circuit,  particuLarly  cases  in- 
volving Selective  Service  violations,  will  be  offset  completely  or  not 
by  other  kinds  of  litigation,  which  increase  the  number  of  filings; 
these  are  things  which  we  cannot  accurately  foresee.  Nor  can  we  ac- 
curately foresee  the  trend  of  population  growth  in  the  ninth  circuit, 
except  to  observe  that  the  curve  has  been  flattening  out.  And  to  the 
extent  that  population  growth  affects  caseload,  one  must  conclude 
that  the  caseload  will  be  flattening  out. 

So  that  bearing  in  mind  the  uncertainties  in  the  caseload  picture, 
we  think  one  should  approach  the  problem  of  the  California  and 
ninth  circuit  situation  on  the  assumption  that  the  caseload  will  not 
increase  as  dramatically  in  the  future  as  it  has  in  the  recent  past,  and 
that  one  may  prudently  plan  on  an  arrangement  for  the  ninth  circuit 
which  contemplates  a  rather  limited  growth  in  caseload  in  the  early 
future. 

Xow,  I  say  that  because  if  one  designs  a  plan  in  which  two  di- 
visions are  created  on  the  assumption  that  the  caseload  will  increase 
dramatically  in  the  future,  and  it  does  not,  in  fact,  do  so,  we  then 
will  have  created  a  set  of  machinery  which  is  unnecessarily  cumber- 
some in  the  interest  of  planning  for  something  that  does  not  occur. 
On  the  other  hand,  if  we  follow  the  route  of  the  Tunney-Cranston, 
the  California  amendment,  and  if  the  caseload  does  increase  dra- 
matically a  second  step  could  always  be  taken  later  on  to  go  to  a 
two-division  concept. 

I  take  it  that  at  this  point  the  only  two  alternatives  the  subcom- 
mittee is  considering  are  the  two  which  I  have  described ;  that  is,  the 
route  of  S.  729  and  the  route  of  the  California  amendment.  That  is, 
I  take  it  that  the  original  proposal  which  came  out  of  the  Commission 
for  splitting  the  ninth  circuit  is  not  one  of  the  alternatives  which  the 
subcommittee  is  now  considering.  Am  I  correct  in  that,  Senator  ? 

Senator  Burdick.  That  is  correct.  Well,  we  are  considering  every- 
thing, but  our  principal  approach  now  is  S.  729. 

]Mr.  Abel.  Yes.  Now,  those  are  the  general  observations.  There  are 
a  number  of  specifics.  I  think,  though,  we  would  only  get  to  those  if 
we  cross  the  bridge  of  determining  which  of  these  routes  are  going 
to  be  followed. 

Now,  if  S.  729  is  the  route,  then  we  have  some  mechanical  questions 
within  the  text  created  by  the  numerous  statutes  referred  to,  not 
listed  but  referred  to  in  my  statement  wherein  the  jurisdiction  of  the 
court  of  appeals  is  laid  in  the  circuit  which  "embraces"  the  State 
concerned.  And  if  you  have  two  divisions,  some  kind  of  further 
statutory  amendment  would  be  necessary  in  order  to  bring  those 
witliin,  to  clarify  the  matter  within  that  framework. 

There  are  others.  There  are  other  points  of  clarification.  But  I 
would  prefer  not  to  get  into  those  until  the  questions  are  asked  about 
them,  because  our  main  point,  on  which  we,  after  very  thorough 
consideration  by  our  committee  and  our  board  of  Governors,  our 
main  point  on  which  we  are  quite  firm  is  that  the  main  problems  of 
this  20- judge  court  can  be  most  desirably  and  most  simply  dealt  with 
by  the  procedure  of  allowing  an  en  banc  treatment  by  a  panel  of  nine 
judges  to  be  selected  in  ways  which  are  still  open,  in  our  view,  rather 
ithan  by  going  to  a  two-division  arrangement  with  two  en  banc  panels 
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and  a  joint  en  banc  panel,  and  the  consequent  proliferation  of  bu- 
reaucracy inherent  in  establishinoj  instead  of  the  present  single  clerk's 
office,  at  least  two  and  perhaps  tliree  clerk's  offices.  One  for  each  di- 
vision and  one  for  the  joint  en  banc  panel. 

I  think  as  far  as  I  am  concerned  I  am  more  interested  in  pansinj:^ 
there  to  hear  what  questions  there  may  be  in  the  minds  of  the  chair- 
man and/or  counsel  in  order  to  focus  on  those  issues  which  are  of 
the  greatest  interest  to  the  subcommittee.  So,  I  would  rest  at  that 
point.  I  would  think  what  I  would  suggest  to  the  subcommittee  is 
that  initially  we  talk  about  this  threshold  question  of  which  fork  in 
the  road  is  now  to  be  taken.  And  having  discussed  the  merits,  pro  and 
con  of  that,  that  then  we  focus  on  the  details  of  each.  I  wonder  if 
that  would  be  an  acceptable  way  to  proceed? 

Senator  Bukdick.  INIr.  Dreifus,  do  you  have  anything  to  add  before 
we  open  this  to  questions? 

]Mr.  Dreifus.  Senator,  I  would  believe  that  I  could  best  serve  the 
subcommittee  by  responding  to  questions.  I  believe  Mr.  Abel  has  ade- 
quateh^  stated  our  case. 

Senator  Burdick.  Very  fine.  I  have  a  few  questions  and  I  believe 
the  staff  has  a  few  questions. 

]Mr.  Abel.  Yes. 

Senator  Burdick.  JNIr.  Abel,  you  mention  the  fact  that  you  want 
the  court  to  be  more  efficient,  and  you  think  that  the  plan  of  the 
Tunney  and  Cranston  amendment  would  bring  you  up  to  more  ef- 
ficiency. If  3'ou  have  20  judges  and  keep  the  same  circuit,  the  same 
geographical  boundaries  and  the  same  everything  except  you  change 
the  en  banc  from  20  to  9,  that  is  the  essence  of  your  proposal,  is  it 
not  ? 

Mr.  Abel.  That  is  right. 

Senator  Burdick.  In  1971,  before  this  situation  really  became  boil- 
ing and  we  had  all  of  the  controversy,  the  Federal  Judicial  Center 
sent  a  questionnaire  to  all  of  the  Federal  judges  of  the  United  States. 
Of  the  judges  211  responded  to  the  questionnaire,  and  two  of  the 
questions  that  were  asked  were  as  follows : 

Assuming  a  circuit  reorganization  is  undertalien,  wliat,  in  your  opinion, 
sliould  be  the  optimum  number  of  judges  per  circuit  court? 

And  the  next  question  that  was  asked : 

Since  it  would  be  difficult  to  create  the  required  number  of  circuits  so  that 
each  one  has  precisely  the  optimum  number  of  judges,  what  would  be  the  maxi- 
mum and  the  minimum  number  of  judges  per  circuit? 

As  I  say,  241  judges  responded  to  the  questionnaire.  They  show 
that  when  the  appellate  judges  were  considered,  almost  two-thirds 
felt  that  nine  was  the  preferred  number  of  judges.  However,  in  re- 
sponse to  the  second  question  as  to  what  is  the  maximum  court  size, 
the  Federal  Judicial  Center  reported  responses  as  follows:  While 
41  percent  favored  9  as  a  maximum  court  size,  a  sizable  number  of 
judges  felt  that  the  court  could  contain  11,  12,  or  even  15  judges  and 
still  function.  It  is  perhaps  significant  that  no  judge  thought  a  court 
of  more  than  15  judges  would  be  acceptable. 

On  the  other  side  of  the  coin,  many  judges  felt  that  five  was  the 
minimum  size  for  an  appellate  court.  However,  a  significant  number 
of  judges  suggested  three,  six,  and  seven  as  the  minimum  size  of  the 
court. 
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Now,  Mr.  Abel,  that  is  the  unanimous  opinion  of  the  241  judges 
that  responded,  that  there  should  not  be  an  appellate  court  of  over 
15.  Do  you  not  think  that  the  judges'  opinions  on  the  efficiency  of 
the  court  and  how  it  was  run  would  have  some  weight? 

]Mr.  Abel.  Some  weight,  I  would  sa}",  though.  Senator,  that,  as  in 
every  other  form  of  human  endeavor  these  days,  a  degree  of  flex- 
ibility and  adjustability  and  adaptability  has  to  be  found.  I  think 
what  is  in  the  opinion  of  the  judges  the  optimum  method  of  operating 
the  court  is  only  one  part  of  the  mix  that  goes  into  determining  what 
is  best  from  the  standpoint  of  the  public  interest.  I  think  judges,  and 
I  say  this  with  all  due  courtesy  to  my  many  friends  on  the  bench, 
tend  to  see  things  as  they  are,  to  like  things  as  they  are,  to  be  re- 
luctant to  change  their  method.  And  I  can  perfectly  well  see  as  a 
personal  nuxtter  it  is  nicer  to  work  with  a  group  of  nine  people  than 
it  is  with  a  group  of  20. 

But  I  do  not  think  that  answers  the  basic  question,  the  basic  ques- 
tion being  how  do  we  establish  a  method  which  has  the  greatest  like- 
lihood of  producing  certainty  in  the  law.  I  do  not  want  to  overuse 
the  word  efficien.cy,  because  justice  is  not  always  efficient.  But,  it 
strikes  a  reasonable  balance  between  efficiency  and  the  kind  of  justice 
to  which  this  country  is  entitled.  So  I  say  that  what  the  judges  think 
about  the  internal  management  of  their  court  is  only  one  part  of  the 
answer  to  this  question,  and  not  the  final  one  by  a  long  shot. 

Senator  Burdick.  Xo;  of  course  it  is  not  the  final  answer.  But  it 
seems  to  me  the  men  who  work  in  the  shop,  and  are  the  judges,  know 
when  they  can  do  the  best  job  and  are  most  efficient.  As  I  sa3\  the 
estimates  ranged  from  3  to  15.  None  were  over  15,  and  that  was  the 
unanimous  feeling  of  the  entire  response. 

]Mr.  Abel.  Weil,  let  me  point  out  I  think  within  that  questionnaire 
there  was  no  alternate  proposed  of  how  the}'  would  feel  if,  having  ex- 
pressed that  opinion  on  the  management  of  the  courts  as  they  then 
existed,  whether  the  answer  would  be  different  if  the  en  banc  pro- 
cedures of  the  court  were  entrusted  to  less  than  the  whole  number  of 
judges  on  the  circuit.  I  think  that  answer  might  have  been  different 
had  they  been  asked  if  the  en  banc  functions  of  the  court  are  en- 
trusted to  less  than  all  of  the  judges,  would  your  answer  be  the  same. 

Senator  Bukdick.  I  think  you  are  absolutely  right,  and  I  think  if 
that  en  banc  situation  were  presented  to  them  your  case  would  be 
even  weaker  yet,  because  you  are  having  an  en  banc  with  9  judges, 
which  is  a  minority  of  20,  and  you  do  not  even  have  a  majority  input 
in  a  9-member  en  banc. 

ISIr.  Abel.  Well,  of  course,  there  are  still  many  contacts  between 
judges,  and  I  think  we  must  look  plainly  at  the  fact  that  in  the 
Nintli  Circuit,  as  I  assume  in  other  circuits,  the  present  makeup  of 
the  circuit  judges  is  only  a  small  number  of  those  judges  within  the 
circuit  who  take  part  in  the  appellate  process  because  of  the  calling 
in  of  district  court  judges  from  all  over  the  circuit. 

Also,  of  course,  you  get  to  a  balancing  of  interests  here  on  the 
question  of  wdiat  further  step  you  have  to  take  if  j'ou  are  going  to 
make  a  division,  go  into  a  division  of  judges  into  nine-judge  groups, 
that  question  being  one  of  whether  dividing  a  State  into  two  di- 
visions, for  example,  is  too  heavy  a  price  to  pay  for  that  higlier 
degree  of  cooperation  and  personal  contact  that  3'ou  get  from  the 
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nine- judge  circuit.  There  is  a  balancing  of  interests  throughout  this 
course. 

Senator  Btjrdick.  Now,  as  I  say,  the  optimum  number  the  judges 
recommended  on  this  question  was  15,  and  you  say  you  can  run  Cali- 
fornia with  20.  And  assuming  that  business  does  increase,  population 
increases,  would  you  say  then  that  you  could  run  the  ninth  circuit 
with  25,  with  27,  with  29  ?  Do  j^ou  have  an}'  limit  ?  Do  you  have  any 
limit  at  Avhich  the  court  can  operate  efficiently? 

Mr.  Abel.  I  think  there  is  a  limit.  I  woukl  hate  to  suggest  an  arbi- 
trary one.  I  think  it  is  a  number  larger  than  20.  I  think  the  public 
interest  is  what  prevails  here.  That  is,  judges  I  think  are  able,  should 
be  willing  and  probably  in  due  course  will  be  willing,  and  are  willing 
now,  to  adjust  their  personal  preferences  as  to  the  size  of  the  group 
ill  order  to  achieve  what  seems  to  me  the  more  important  objective, 
which  is  certainly  in  the  law,  a  minimum  proliferation  of  appellate 
stages  in  order  to  arrive  at  the  final  decision,  and  uniformity  in  the 
law. 

Now,  I  think  one  must  shape  the  optimum  size  to  conform  to  that 
more  important  objective. 

Senator  Iiurdick.  Well,  we  have  reached  one  happy  accommoda- 
tion. There  is  a  limit? 

jNIr.  Abel.  Yes ;  there  is  a  limit.  Mr.  Dreif us  has  a  response. 

Mr.  Dreifus.  If  I  may  add  to  Mr.  Abel's  comments,  the  crucial 
question  is  that  of  the  institutional  unity  of  the  law  applied  in  a 
States  versus  the  institutional  unity  of  what  the  judges  themselves 
would  feel  would  be  their  optimum  size. 

And  I  would  like  to  also  point  out  that  in  California  we  have  an 
intermediate  appellate  court  sj^stem  divided  into  I  believe  five  dis- 
tricts in  the  State.  The  second  district.  District  Court  of  Appeals, 
has  20  judges  who  sit  in  3  judge  panels,  and  they  operate  with  ef- 
hcieiicy  and  without  any  difficulty. 

There  is  one  thing  they  do  not  do,  they  do  not  sit  en  banc. 

Senator  Burdick.  "Would  you  repeat  that,  would  you  read  that 
back  to  me  ?  I  missed  that. 

[Whereupon,  reporter  read  back  the  witness'  prior  response.] 

Sir.  Dreiftjs.  If  I  may  clarify  the  answer.  Senator,  I  was  referring 
to  the  California  Court  of  Appeals  for  the  second  district  based  in 
Los  Angeles. 

Senator  Burdick.  Well,  I  can  see  a  possibility,  gentlemen,  when 
you  have  an  en  banc  of  9,  which  is  a  minority  of  20,  I  can  see  the 
possibility  of  having  only  one  point  of  view  presented  en  banc.  It 
might  not  be  the  agreement  of  the  other  11,  and  what  are  you  going 
to  do  about  that  one? 

]Mr.  Abel.  I  think  that  one  can  be  dealt  with  by  the  method  of 
selecting  the  judges  en  banc,  and  I  personally  would  favor  some  form 
of  rotation  that  takes  the  assignment  to  sit  en  banc  out  of  seniority 
as  the  sole  measure,  something  of  the  sort  that  is  suggested,  was 
suggested  by  Judge  Hufstedler  in  rotating  the  membership  on  6- 
moiith  intervals,  something  of  that  sort. 

Senator  Burdtce:.  I  understand  that.  But  the  point  is  how  do  you 
ro^nte  points  of  view  and  philosophy,  and  in  this  rotation  and  com- 
plication you  could  very  well  have  the  9  having  one  point  of  view 
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and  the  11  having  another,  which  the  9  would  have  the  minority 
point  of  view. 

Mr.  Abel.  But  I  think  actually  that  makes  a  point  for  uniformity, 
Senator,  in  the  sense  that  with  the  change  in  makeup  of  the  panel  I 
think  you  would  find  that  the  institutional  unity  of  the  court  is  likely 
to  be  greater  rather  than  less,  because  in  due  course  everyone  on  the 
circuit  would  have  been  within  a  relatively  short  period  sitting  in 
the  en  banc  role. 

Senator  Btjrdick.  But  my  point  still  is  that  on  one  drawing, 
whether  it  is  the  Hufstedler  plan  or  whatever  plan  it  is,  on  the  one 
drawing  you  could  have  a  minority  point  of  view  in  those  judges. 

Mr.  Abel.  Yes;  this  is  possible.  But  how  serious  a  vice  is  that?  I 
think  that  is  my  next  question.  I  am  not  sure  it  is. 

Senator  Btjrdick.  You  do  not  have  the  feeling  and  the  expression 
of  the  circuit  because  you  do  not  have  the  input  from  all  20.  You 
cannot.  Can  you  say  that  that  is  the  law  of  the  circuit  because  nine  of 
them  decide  on  a  minority  view  ? 

]Mr.  Abel.  If  the  nine  happens  to  be  a  minority  view  at  the  time, 
1  year  later,  or  2  years  later,  it  will  no  longer  be. 

Senator  Burdick.  And  then  where  is  the  stability? 

]Mr.  Abel.  I  think  the  stability  comes  from  the  fact  that  over  time 
that  process  simply  compels  every  judge  in  the  circuit  to  reexamine 
his  viewpoint,  and  his  or  her  viewpoint,  and  come  to  a  greater  degree 
of  intellectual  consanguinity,  if  you  will,  than  exists  today  where 
essentially  the  en  banc  procedure  does  not  really  give  an  opportunity 
for  full,  equal  participation  by  all  of  the  judges  in  the  circuit  any- 
way. 

Senator  Burdick.  I  do  not  understand  that.  They  are  all  invited. 
What  do  you  mean?  They  are  all  a  part  of  the  en  banc,  and  what  do 
you  mean  do  not  have  any  input  ? 

Mr.  Abel.  They  sit  too  rarely  en  banc  to  have  that  sort  of  input. 
And  furthermore,  I  am  not  sure  that  each  judge  has  an  equal  voice 

today. 

Senator  Burdick.  Do  you  know  that  as  a  fact? 

INIr.  Abel.  No  ;  I  do  not  think  I  can  prove  it  as  a  fact. 

Mr.  Dreifus.  Senator,  I  would  like  to  add  to  Mr.  Abel's  thoughts 
on  this.  Stability  in  the  composition  of  a  court  goes  hand  in  hand 
with  the  Anglo-American  jurisprudence  principle  that  courts  should 
follow  their  prior  precedents  for  stability  in  the  law. 

Now,  any  institution,  no  matter  how  you  organize  it  is  going  to  be 
relatively  stable  or  relatively  unstable.  One  could  have  ultimate  sta- 
bility if  one  could  have  a  court  of  unchanging  composition  forever, 
which  is  absolutely  bound  to  follow  its  prior  precedent. 

We  have  relative  instability  even  in  the  U.S.  Supreme  Court  be- 
cause over  time  its  members  retire  or  are  replaced,  or  the  court  simply 
chano'es  its  mind  and  decides  that  it  has  reason  enough  to  overrule 
or  depart  from  a  prior  decision.  So  we  have  relative  values  of  stability 
and  instability.  , 

The  law  has  got  to  have  some  instability.  Otherwise  it  would  never 
change,  and  a  nine-judge  en  banc  panel  in  one_  circuit  is  a  sufficient 
membership  to  assure  a  relative  degree  of  stability  that  a  circuit  or 
a  State  can  get  along  with. 
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Senator  Burdick.  Are  you  trying  to  tell  me  that  a  nine-judge  en 
banc  will  give  you  more  stability  than  a  20  court  en  banc?  Are  you 
telling  me  that,  really? 

]Mr.  Dkeifus.  Senator,  yes.  If  j'ou  had  no  means  of  sitting  en  banc 
at  all,  if  you  had  20  judges  that  sat  in  three- judge  panels  with  solely 
the  obligation  of  attempting  to  follow  what  other  panels  are  reported 
to  have  done  in  cases  you  will  get  relative  stability.  There  are  a  lot 
of  court  systems  with — in  fact,  this  is  one  of  the  problems  in  our 
Federal  court  system  now,  the  inability  of  the  Supreme  Court  to 
adequately  assure  unity.  But,  every  three-judge  panel  would  attempt 
to  follow  its  obligation  of  what  a  prior  panel  has  done — observing 
what  a  prior  panel  has  done,  following  the  rules  thereby  made.  But, 
you  must  have  somebody  at  the  head  of  the  organization  to  make  the 
law  and  resolve  the  conflicts  where  they  do  arise. 

And  a  nine-judge  panel  that  has  a  rotating  membership  admittedly 
is  less  stable  than  a  nine- judge  panel  appointed  for  life  to  serve  as 
the  judges  who  will  have  the  final  decisionmaking  power.  But  various 
other  values  are  at  stake.  Members  of  the  bar  are  universally  opposed 
to  such  a  permanency  and  the  problems  that  it  would  give  rise  to, 
and  would  prefer  rotating  membership  in  some  form. 

Senator  Burdick.  Judge  Brown  of  the  fifth  circuit  has  described 
several  other  problems  to  us,  and  he  and  other  judges  mentioned 
the  great  difficulty  that  each  judge  had  in  trying  to  read  and  keep 
abreast  of  all  of  the  opinions  written  by  every  one  of  the  other  14 
judges.  Under  your  California  plan,  it  is  not  true  that  each  of  the 
judges  would  have  to  keep  abreast  of  each  opinion  written  by  19 
other  judges? 

]Mr.  Abel.  The  answer  to  that  is  yes.  And  I  think  the  further 
answer  is  that  this  is  not  an  extraordinary  or  an  unbearable  or  an 
intolerable  burden. 

Senator  Burdick.  Another  problem  mentioned  by  Judge  Brown 
was  the  logistical  problem  of  communicating  with  15  judges  scat- 
tered over  a  6-State  area  extending  from  Texas  to  Florida.  In  ad- 
dition to  communications  was  the  problem  involved  in  assembling  15 
judges  at  the  headquarters  of  the  court  in  order  to  form  an  en  banc 
court  or  perform  judicial  council  functions.  He  also  testified  that 
despite  such  difficulties,  it  is  desirable  that  all  of  the  judges  of  the 
circuit  1)6  in  the  same  city  at  the  same  time  and  at  the  same  place, 
and  this  helped  to  promote  coUegiality  and  the  feeling  of  unity 
among  the  members  of  the  court.  Do  you  have  any  feeling  about 
how  the  ninth  circuit  is  going  to  accomplish  this  same  purpose  if  it 
has  20  judges  scattered  over  a  nine-State  area  extending  from  the 
mid-Pacific  to  the  Mississippi  River? 

Mr.  Abel.  Well,  the  law  calls  for  an  annual  judicial  conference 
of  all  of  the  judges  in  the  circuit,  and  would  continue  to  call  for  that. 

In  addition,  of  course,  those  judges  who  are  sitting  together  geo- 
graphically will  have  ample  opportunity  for  contact  with  each  other. 

Again,  t  come  to  the  point  of  the  balance  of  interests  here,  which 
it  seems  to  me  has  to  be  continually  reemphasized,  and  that  is  what 
price  do  we  pay  in  terms  of  the  quality  of  justice,  and  in  uniformity 
of  it,  for  this  greater  opportunity  of  judges  to  be  with  each  other 
and  exchange  views  on  an  informal  basis?  If  that  price  becomes  too 
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high,  or  if  the  importance  of  the  other  aspects  of  this  outweigh  the 
so-called  collegiality  issue,  then  I  think  the  collegiality  issue  must 
yield,  and  that  essentially  is  where  we  come  out. 

We  think,  at  least  I  think,  that  the  difficulties  of  contact  are  more 
imagined  than  real,  and  that  in  point  of  fact  the  normal  rotation  of 
panels,  three- judge  panels  within  the  circuit  is  likely  to  expose  most 
of  the  judges  to  each  other  over  a  relatively  short  period  of  time. 

Mr.  Dreifus.  May  I  add  to  that  answer?  With  regard  to  the  ex- 
pense of  travel,  even  under  the  division  plan  or  the  plan  originally 
proposed  to  divide  the  ninth  circuit,  there  will  not  be  very  much  sav- 
ings in  travel.  Looking  at  the  proposed  northern  division  shows  the 
large  travel  distances  are  roughly  the  same,  and  the  only  travel  sav- 
ing would  be  between  Los  Angeles  and  San  Francisco  really,  and  that 
has  probably  the  cheapest  and  the  most  efficient  means  of  travel  that 
I  am  aware  of  in  the  United  States. 

Second,  with  regard  to  the  obligation  of  every  one  of  the  judges 
and  of  the  lawyers  in  the  circuit  being  obliged  to  read  and  under- 
stand and  be  aware  of  the  law  made  in  the  other  divisions,  that  I 
believe  would  continue  to  be  necessary  under  the  committee  bill, 
under  S.  720,  because  of  the  operation  and  effect  of  the  joint  en  banc 
panel.  So  I  do  not  believe  there  is  any  real  difference  between  our 
amendment  and  the  subcommittee's  bill  in  that  regard. 

Third,  with  regard  to  the  reference  to  the  Fifth  Circiiit,  I  would 
say  there  is  a  cardinal  difference  between  the  two  situations.  In  the 
ninth  circuit  we  are  faced  with  a  proposal  to  divide  a  State  in  half. 
Nowhere  have  I  seen  in  any  of  the  proposals  relating  to  the  fifth 
circuit  any  proposal  that  the  State  of  Texas  be  divided  in  half,  or 
the  State  of  Louisiana,  or  the  State  of  ]\Iississippi,  or  the  State  of 
Alabama,  or  Georgia  or  Florida. 

Senator  BtiRDicK.  Well,  they  do  not  have  a  caseload  comparable  at 
all  to  California's,  and  you  know  that. 

]Mr.  Dreifus.  Sir,  that  may  be  true  now,  but  if  the  State  of  Texas 
grows  like  the  people  in  Texas  believe  it  is  going  to  grow,  there  will 
be  a  proposal  sooner  or  later  to  divide  Texas,  if  such  a  proposal 
should  go  through  for  California. 

Senator  Scott.  Would  the  chairman  yield  just  briefly  ? 

Senator  Burdick.  Yes. 

Senator  Scott.  I  notice  in  the  prepared  remarks  by  the  California 
Bar  Association  that  the  objection  to  the  division  of  the  State,  and 
the  witness  just  referred  to  concern  the  division  of  California. 
But  if  the  court,  in  fact,  has  the  stability  to  which  you  alluded  a  few 
minutes  ago,  what  difference  does  it  make?  The  decisions  would  be 
the  same,  relatively  the  same.  I  do  not  see  the  objection  with  this 
stable  circuit  that  we  have,  the  objection  to  having  the  State  divided 
in  two,  so  that  one  is  one  judicial  circuit,  and  another  is  in  another 
judicial  circuit.  "NMiat  is  your  principal  objection  if  it  is  not  in  regard 
to  having  tlie  same  law  in  both  circuits?  You  have  been  making  an 
argunient  to  the  effect  that  you  are  n:oing  to  have  relative  stability  in 
decisions,  and  comparable  law,  and  what  difference  does  it  make  if 
part  of  California  is  in  one  circuit  and  the  other  part  is  in  another 
circuit? 

What  is  your  real  objection  to  this?  Is  it  parochial? 

INIr.  Abel.  Let  me  take  a  run  at  that,  Senator. 
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Senator  Scott.  All  right. 

]Mr.  Abel.  As  you  know,  there  are  a  great  many  areas  where  Cali- 
fornia law  and  Federal  law  interrelate,  and  the  fact  is  that  inevitably, 
given  two  different  divisions  passing  on  cases  coming  up  from  lower 
courts  in  California,  there  are  likely  to  be  different  results,  different 
appellate  judges  see  things  differently,  as  Senator  Burdick  was  point- 
ing out.  So  that  if  you  come  to  a  situation  in  which  the  Court  of 
Appeals  for  the  Northern  Division,  sitting  in  the  northern  part  of 
California,  and  the  Court  of  Appeals  for  the  Southern  Division, 
sitting  in  the  southern  part  reach  different  results  on  the  same  ques- 
tion of  law,  you  have  the  necessity  of  resolving  that  difference. 

You.  also  encourage  litigants  and  lawyers,  both  of  whom  are  tra- 
ditionally, and  naturally  optimistic  about  results,  to  go  to  the  division 
where  they  are  most  likely  to  get  the  result  they  are  seeking.  Forum 
shopping.  Consequently,  there  is  an  added  factor  of  uncertainty  in- 
troduced into  the  structure  of  the  law  where  two  different  courts  are 
going  to  be  deciding  the  same  general  issues.  I  think  that  essentially 
is  the  danger. 

Senator  Scott.  Well  then,  what  you  are  saying  now,  ]\Ir.  Abel,  is 
that  the  law  is  not  as  stable  as  the  other  gentleman  was  saying  a 
while  ago.  or  we  are  not  as  bound  by  pi-ecedent  then,  and  it  is  not 
really  as  reliable  and  dependable  as  the  witness  was  saying  a  few 
minutes  ago?  You  are  saying  that  it  does  vary  between  the  circuits, 
and  between  different  panels.  Is  this  correct? 

Mr.  xIbel.  It  does.  But,  of  course,  our  objective  should  be  to  mini- 
mize those  differences  and  seek  greater  uniformity. 

Senator  Scott.  That  is  the  major  reason  you  have  the  Supreme 
Court,  is  it  not.  to  stabilize  the  law  between  the  circuits? 

Mr.  Abel.  Certainly  that  is  a  major  reason. 

Senator  Scott.  That  is  one  of  the  reasons  they  grant  certiorari  ? 

;Mr.  Abel.  Exactly.  Of  course,  however,  we  want  to  do  what  we  can 
to  avoid  adding  to  the  burdens  of  the  Supreme  Court. 

Senator  Scott.  INIr.  Chairman,  thank  you  for  letting  me  intercede 
here.  But  it  just  seemed  to  be  a  little  conflict,  and  you  sort  of  wanted 
the  best  of  l3oth  worlds.  Maybe  I  misinterpreted.  One,  the  law  is 
stable,  but  do  not  divide  California,  and  there  seemed  to  be  a  little 
inconsistency.  That  is  why  I  asked  the  Chair  to  let  me  intercede. 

Mr.  Abel.  I  think  essentially  we  want  to  avoid  dividing  California 
so  as  to  minimize  the  oi)portunity  for  divergent  developments. 

Senator  Scott.  Thank  you,  Mr.  Chairman. 

INIr.  Dreifus.  IMay  I  add  to  that  answer? 

Senator  BrRoiCK.  I  want  to  follow  up  that  answer  for  Senator 
Scott's  benefit.  Under  the  bill  there  is  a  joint  en  banc  panel  that 
represents  both  divisions  of  the  circuit  to  resolve  the  problems  that 
you  referred  to. 

]Mr.  Abel.  Well,  that  is  true.  But,  of  course,  our  objection  is  you 
never  get  to  having  that  additional  joint  en  banc  panel  if  you  simply 
have  an  en  banc  procedure  for  the  circuit  where  the  en  banc  functions 
are  discharsred  by  less  than  all  of  the  judges  in  the  circuit. 

Senator  Burdick.  Well,  let  us  make  the  comparison.  Under  your 
system  you  want  to  add  judges,  keep  adding  judges,  and  you  did 
not  give  me  the  ultimate  limit  where  j^ou  wanted  to  stop.  But,  let 
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us  take  it  for  the  moment  at  20  judges.  Under  our  proposal  we  keep 
your  circuit,  we  make  it  two  divisions,  and  then  one  will  have  9 
judges  and  one  will  have  11,  which  is  manageable.  All  9  will  operate 
en  banc  in  the  one  division,  and  all  11  will  operate  en  banc  in  the 
other  division,  and  if  there  is  any  dispute  between  the  two  divisions, 
they  will  get  together  on  the  joint  en  banc.  Is  that  not  a  simple 
operation  ? 

]\Ir.  Abel.  It  is  simple  to  describe  it  that  way,  Senator.  Of  course, 
in  point  of  fact  what  you  get  at  each  of  those  levels  is  some  pro- 
cedural hassling  at  times,  clerk's  records,  motions  for  further  hear- 
ings en  banc  within  the  division,  and  then,  further,  a  motion  to  hear 
en  banc  by  the  joint  panel.  And  our  point  simply  is  why  go  to  that 
difficulty  if  you  can  have  substantial  uniformity  within  the  whole 
circuit  by  the  very  much  simpler  method  of  committing  to  a  lesser 
number  than  the  full  number  of  judges  in  the  circuit  these  en  banc 
functions  ? 

Senator  Burdick.  The  only  problem  is  that  you  Avould  not  be  as- 
sured of  a  majority  point  of  view.  That  is  the  trouble  with  it. 

]Mr.  Abel.  Over  time  you  will,  as  I  see  it,  because  of  the  changing 
nature  of  the  panel,  the  en  banc  panel. 

Senator  Buedick.  Well,  I  have  found  out  where  a  matter  was 
settled  in  the  circuit  that  it  takes  a  long,  long  time  before  it  is  un- 
settled again.  It  takes  years  and  years,  and  almost  generations  on 
something  that  is  settled,  unless  it  is  a  5  to  4  decision  or  something. 
It  is  really  settled. 

Mr.  Abel.  Well,  this,  of  course,  I  think  is  true.  However,  I  think 
the  development  b}'  this  process  of  changing  the  en  banc  panel  is 
likely  to  produce  a  greater  uniformity  of  decision,  and  a  more  valid 
series  of  precedents  which  are  more  acceptable  to  later  generations 
of  en  banc  panels  than  the  method  of  having  simply  a  resolution  at 
the  joint  en  banc  level  of  two  en  banc  panel  decisions  coming  up 
from  below. 

Senator  Buedick.  Well,  it  seems  to  me  that  you  have  two  divisions, 
a  manageable  court  in  each  division,  one  has  9  judges,  one  has  11,  and 
it  seems  to  me  your  planning,  and  your  travel,  and  everything  else  is 
made  much  simpler.  The  amount  of  disagreement  for  en  banc  is  not 
great.  I  believe  in  California — how  many  en  bancs  did  they  have  last 
year? 

Mr.  Westphal.  They  had  1T4  petitions  for,  or  suggestion  of,  an  en 
banc  hearing  in  the  ninth  circuit,  and  the  ninth  circuit  only  granted 
8  of  them.  They  denied  166. 

Now,  that  is  the  greatest  activity  they  have  had  in  the  last  4  or  5 
years,  because  in  the  preceding  year  they  only  granted  one  en  banc, 
and  in  the  2  years  before  that  they  did  not  grant  any.  And  I  think 
this  is  the  objection  you  made  a  while  ago,  Mr.  Abel,  and  that  is  that 
in  the  ninth  circuit  today,  with  only  13  judges,  that  until  the  con- 
gressional committees  started,  and  the  Ilruska  Commission  started 
putting  a  little  heat  on  the  ninth  circuit,  they  only  granted  one  en 
banc  hearing  over  a  S-^-ear  period.  The  Hruska  Commission  received 
testimony  from  lawyers  in  four  different  cities  on  the  west  coast 
where  they  held  hearings  that  one  of  the  principal  objections  was  the 
fimount  of  intracircuit  conflict  between  various  three-judge  panels 
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where  you  would  liave  two  circuit  judges  sitting  on  each  panel  and 
one  district  judge,  or  a  senior  judge,  or  a  visiting  judge  from  some- 
place else.  And  you  had  all  kinds  of  intracii'cuit  conflicts.  And  non- 
withstanding  that,  the  ninth  circuit  would  not  grant  an  en  banc  hear- 
ing for  2  years.  They  only  granted  one  in  the  next  year,  and  until 
heat  was  put  on  they  did  not  grant  any  substantial  number. 

Mr.  Abel.  Well,  of  course,  one  reason  may  be  that  to  have  an  en 
banc  hearing  with  the  full  number  of  judges  on  the  circuit  bench 
is  a  difficult  thing  to  be  arranged.  It  would  be,  I  think,  more 
practicable  to  have  the  smaller  en  banc  arrangement  in  which  it  is 
easier,  mechanically,  for  the  judges  to  hear  the  en  banc  proceeding. 

Let  me  make  one  point  right  here,  because  I  think  it  is  germane. 
Suppose  our  point  is  mistaken;  that,  that  this  would  not  work  as 
well  as  we  think  it  would.  You  could  always  switch  later  to  a  two- 
division  concept,  but  you  cannot  go  the  other  way.  If  you  create  this 
two-division  thing  now,  and  it  proves  unworkable,  and  the  practical 
difficulties  that  we  envision  appear  there,  the  difficulties  of  the  three 
appeal  levels,  four  total  decisionmaking  processes  in  the  circuit,  then 
you  cannot  go  back.  So  I  think  it  is  worth  pointing  that  out. 

Senator  Burdick.  The  first  thing  that  I  wanted  to  say  to  you  is 
that  getting  a  law  passed  to  make  districts,  or  rearrange  circuits  or 
anything  like  that  is  not  something  like  changing  an  electric  light- 
bulb  around  here.  We  have  been  at  it  for  4  years  to  try  to  make  this 
correction,  and  it  is  a  long  process. 

JNIr.  Abel.  I  understand  that. 

Senator  Bukdick.  I  want  to  know  under  your  theory  that  you 
simply  add  judges,  to  what  point  do  you  think  that  you  can  add 
judges  until  you  really  get  inefficiency?  Now,  let  us  get  a  number 
from  you.  Is  it  21,  is  it  23,  is  it  25?  AVliere  do  you  stop? 

Mr.  Abel.  I  hate  to  be  pinned  down  on  that  one.  Senator. 

Senator  Buedick.  Well,  this  is  what  we  are  facing. 

Mr.  Abel.  I  think  20  is  not  too  large  for  a  circuit,  given  the  mech- 
anics that  the  California  amendment  proposes  for  dealing  with  the 
en  banc  function  provides. 

Now,  I  think  since  there  has  never  been  a  court  with  as  many  as 
20,  and  certainly  none  with  more  than  20,  it  would  be  very  hard  for 
me  to  testify  except  as  pure  speculation  as  to  where  that  maximum 
number  comes  in. 

Senator  Burdick.  We  know  that  it  is  going  to  exceed  20.  We  know 
that  from  the  projections. 

]Mr.  Abel.  That  the  demands  for  the  circuit 

Senator  Burdick.  Yes.  Where  do  wo  stop,  then?  If  we  take  your 
proposition,  where  do  we  stop? 

Mr.  Abel.  I  think  as  long  as  you  have  a  procedure  for  dealing  with 
the  en  banc  function,  and  even  that,  we  admit  we  do  not  know  exactly 
how  that  is  going  to  turn  out,  but  we  think  it  will  work,  and  if  it 
does  work,  then  the  limit  on  the  number  of  judges  within  a  circuit 
may  be  very  substantially  affected  by  how  this  en  banc  arrangement 
actually  works  in  practice.  That  is,  committing  the  en  banc  functions 
to  less  than  the  whole  number  of  judges. 

Senator  Burdick.  Well,  your  bar  association  has  done  some  study 
on  this.  Can  you  not  give  me  a  number  where  j'ou  thing  that  we  will 
really  run  out  of  efficienc}'? 


ISO 

Mr.  Abel.  I  will  ask  Mr.  Dreif  us  if  he  has  an  answer.  For  me  it 
Avould  be  speculation.  Senator,  and  I  say  that  with  all  sincerity. 

Senator  Burdick.  Well,  I  can  say  to  you  that  based  upon  the  pop- 
ulation growth  in  this  country,  and  the  population  growth  in  Cali- 
fornia, and  based  upon  the  caseload  and  everything,  we  are  con- 
vinced that  it  is  going  to  go  bevond  20.  Now,  how  far  bevond  would 
you  go  before  you  would  make  it  into  two  divisions  ( 

Mr.  Dreifus.  Senator,  as  Judge  Chambers  said  yesterday,  the 
mechanics  of  organizing  the  court,  and  assigning  the  judges  is  a 
mathematical  problem.  It  is  as  easy  to  assign  '20,  25,  30,  or  any  num- 
ber. That  is  no  problem.  The  problem  comes  in  only  with  regard  to 
the  ability  of  the  individual  judges  and  the  lawyers  and  the  juris- 
diction to  follow  the  law,  to  follow  the  output  of  20  judges. 

Xow.  I  think  that  it  can  be  done  easily,  because  as  I  said,  we  have 
a  California  Court  of  Appeals  right  now  that  has  20  judges,  and 
they  are  grinding  out  opinions  as  fast  as  any  other  20  appellate 
judges. 

Tlie  entire  California  Court  of  Appeals  for  all  of  the  districts  has 
I  think  around  35  or  40  judges,  and  all  of  the  California  lawyers 
seem  to  be  able  to  read  their  opinions.  And  the  judges  read  each 
other's  opinions. 

If  I  may  add  one  further  remark,  the  division  of  the  circuit,  and 
dividing  the  State  into  two  divisions  or  circuits,  whether  they  are 
called  divisions  or  circuits,  would  have  this  effect :  To  the  extent  that 
such  a  division  would  obey  the  rules  of  stare  decisis  of  all  of  the 
decisions,  you  would  very  soon  get  a  tendency  that  those  judges  and 
lawyers  of  the  one  division  feel  that  they  are  a  separate  circuit  and 
they  would  stop  paying  attention  to  the  other  division's  decisions. 

One  of  the  reasons  why  there  are  relatively  few  en  banc  decisions, 
or  en  Imnc  petitions  now  granted  is  the  fact  that  even  with  13  active 
duty  judges,  and  vdiat  I  think  ]\Ir.  Westphal  said,  some  50  or  GO 
visiting  judges  sitting  in  the  ninth  circuit,  the  simple  obligation  to 
follow  prior  precedent  has  effectively  held  down  the  number  of  con- 
flicts. But  wlien  you  split  a  circuit  into  two  divisions  or  circuits 
where  each  division  no  longer  has  the  duty  of  following  precedent 
other  than  its  own,  you  will  very  soon  get  a  parting  of  the  ways  in 
tlie  jurisprudence  generally,  and  this  brings  up  the  point  that  Sen- 
ator Scott  made  in  his  question. 

Tliere  is  relative  unity  and  stability  of  law  within  circuits.  Re- 
grettably there  is  a  less  degree  of  unity  and  stability  between  cir- 
cuits ]>ocause  the  Supreme  Court  does  not  have  time  to  take  all  of  the 
cases  that  it  must. 

Senator  Burdick.  And  that  is  why  we  have  got  the  joint  en  banc 
panel,  to  take  care  of  it. 

^Iv.  Dreifus.  Yes,  sir.  But  that  is  not  the  whole  storv.  So  long  as 
the  State  remains  within  a  whole  circuit,  the  problem  does  not  arise 
because  the  circuit  court  of  appeals  up  to  the  present  time  has  been 
able  to  take  care  of  its  intracircuit  problems.  But  under  S.  729.  the 
joint  en  banc  panel  possibly  could  take  care  of  the  whole  story  if  it 
could  take  a  lot  more  cases  than  I  presentlv  understand  it  is  supposed 
to  take  the  way  it  is  drafted.  But  it  still  would  not  be  the  whole 
stoiy  insofar  as  you  set  up  a  divisional  structure  where  the  lawj'ers 
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and  judges  in  each  division  will  not  feel  the  full  degree  of  obligation 
that  they  now  feel  to  be  aware  of  and  to  follow  the  precedents  made 
in  the  other  division. 

Xow,  you  have  two  conflicting  tendencies  there.  If  the  lawyers  and 
judges  of  each  division  are  to  have  an  obligation  to  look  at,  to  follow 
the  decisions  of  the  comparable  courts  in  the  other  divisions,  and 
■of  your  joint  en  banc  panel,  then  what  you  have  got  in  essence  is 
something  very  close  to  what  we  have  proposed  in  our  amendment. 

Senator  Burdick.  Well,  do  I  understand  your  answer  to  my  orig- 
inal question  to  be  that  you  see  no  limit  in  the  size  of  a  circuit?  Is 
that  your  answer? 

^Ir.  Dretfus.  No,  sir.  It  is  not. 

Senator  Burdick.  What  is  your  answer? 

]\Ir.  Dreifus.  It  has  a  limit  which  is  more  than  20,  but  the  figure 
I  do  not  know,  Senator. 

Senator  Burdick.  Less  than  100? 

]Mr.  Dreifus.  Oh,  yes. 

Senator  Burdick.  Where  would  you  put  the  limit? 

]Mr.  Dreifus.  Senator 

Senator  Burdick.  That  is  what  we  are  facing.  Let  us  not  beat 
•around  the  bush,  because  that  is  what  we  are  facing,  and  where  do 
wo  divide  it? 

I\Ir.  Dreifus.  Senator,  I  do  not  know.  All  I  can  say  is  based  upon 
whatever  projections  might  be  applicable  I  feel  the  the  total  number 
of  judges  is  within  the  ball  park  of  20,  and  I  think  that  is  the  prac- 
tical question  we  have. 

Senator  Burdick.  That  is  not  the  practical  question  because  we 
Iiave  to  look  ahead.  We  cannot  decide  on  these  things  in  a  da^'.  We 
are  not  going  to  make  these  divisions  every  year.  We  cannot  rely  on 
20  judges  taking  care  of  that  circuit,  we  just  cannot  for  the  years 
ahead.  So  we  have  to  decide  how  far  do  Ave  have  to  go  before  we 
make  a  decision  about  dividing  north  and  south.  That  is  my  question. 

Mr.  Dreifus.  Sonatoi",  all  I  can  say  is.  if  and  when  we  have  20 
judges  on  the  circuit,  which  I  believe  will  be  practical  based  upon 
actual  experience,  and  some  of  the  opinions  of  some  of  the  judges 
whose  opinions  I  respect,  I  believe  that  we  will  be  better  able  to 
k:now  wliat  the  limit  is. 

Senator  Burdick.  And  that  will  be  5  or  10  years  down  the  road? 

Mr.  Abel.  Yes.  I  think  that  is  right. 

Senator  Burdick.  Notwithstanding  the  fact  that  the  survey  by  the 
Judicial  Center  runs  unanimously  that  no  judge  felt  you  should  have 
more  than  15  in  one  circuit. 

]Mr.  Dreifus.  Senator,  I  think  as  INIr.  Abel  stated  there  are  other 
values  at  stake  than  the  purely  procedural  values.  And  I  would  say 
this :  I  have  not  read  the  questionnaire,  but  I  would  ask  did  the  ques- 
tionnaire differentiate  between  the  questions  asked  on  the  assump- 
tion that  a  circuit  would  not  be  so  realigned  as  to  divide  a  State  be- 
tween two  circuits?  Also,  did  the  questionnaire  pose  the  question: 
suppose  the  en  banc  problem  was  solved  in  some  manner  as  we  now 
suggest  ? 

Senator  Burdick.  But  that  could  lead  to  a  minority  position,  and 
th.at  is  not  solving  it,  in  iny  opinion.  You  are  going  to  have  nine 
judges  decide  for  20. 
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Mr.  Dreifus.  Senator,  as  I  say,  and  I  do  not  tliink  this  point  can 
be  overemphasized,  the  division  of  State  between  two  circuits  where 
in  effect  the  circuit  court  of  appeals  rules  as  the  court  of  last  resort,  is 
a  very  serious  matter.  Tliere  has  literally  been  an  explosion  of  Fed- 
eral jurisdiction  over  the  last  30  or  40  years,  not  just  in  the  tra- 
ditional areas  of  patent  law.  and  antitrust  law.  and  copyright  law 
and  things  like  that,  but  in  things  like  prisoners'  rights,  civil  rights, 
environmental  regulations. 

We  have  a  very  recent  case  which  we  cited  in  our  statement  where 
a  panel  of  the  ninth  circuit  decided  extremely  important  issues  con- 
cerning the  rights  of  prisoners  in  custodial  treatment  in  the  State 
correctional  institutions.  It  would  create  a  positive  mess  if  we  had 
two  divisions  coming  even  temporarily  to  opposing  decisions  on 
matters  that  sensitive. 

Judge  Chambers  in  his  testimony  yesterday  mentioned  a  welfare 
rights  case  in  which  he  said  the  ninth  circuit  told  the  Governor  of 
California  that  he  had  better  find  $200  million  or  $300  million  pretty 
quick,  and  T  think  Judge  Chambers  mentioned  what  a  problem  that 
woidd  be  if  you  had  forum  shopping  in  a  case  like  that. 

Senator  Burdtck.  But  Judge  Chambers  did  not  accept  either  plan, 
if  you  will  recall  in  his  testimony,  he  did  not  accept  our  plan  or  your 
plan.  He  did  not  take  either  one  of  them. 

jNIr.  Dreifus.  "Well,  he  said  I  believe  that  either  one  of  them  were 
acceptable. 

In  this  regard.  Senator,  we  mentioned  in  our  statement,  we  re- 
ferred to  the  statement  of  the  attorney  general  of  California  which 
is  now  in  the  printed  hearings  of  last  October.  The  California  at- 
torney general  referred  to  I  guess  perhaps  20  or  25  statutes,  more  of 
which  are  being  passed  all  of  the  time.  We  pose  one  example,  the 
Deep  Water  Ports  Act  where  the  Congress,  on  some  regulatorv  or 
subsidy  program,  has  stated  that  review  shall  be  in  the  court  of  ap- 
peals of  the  circuit  embracing  the  State,  or  in  which  the  State  is 
located. 

]\Ir.  Westpiial.  No;  it  said  to  the  nearest  adjacent  circuit.  You 
have  a  deep  water  port  off  of  some  continental  shelf  on  the  northern 
half  of  California,  and  under  that  Deep  Water  Ports  Act  your  ap- 
peal would  be  the  northern  division  of  the  ninth  circuit.  If  that 
happens  to  be  down  in  Santa  Barbara  Channel,  then  your  appeal 
would  be  to  the  southern  district.  There  is  no  ambiguity  under  that 
particular  act. 

]Mr.  Dreiftjs.  Well,  I  believe  it  says  to  the  nearest  adjacent  coastal 
State. 

]\rr.  Westpiial.  All  right. 

IMr.  Dreifus.  The  court  which  embraces  the  nearest  adjacent  coastal 
State. 

Mr.  Westpiial.  You  tell  me  where  your  deep  water  port  facility 
is  located,  and  I  Avill  tell  you  where  is  the  nearest  adjacent  State  for 
the  appellate  review  purposes  of  that  act. 

jNIr.  Dreifus.  Well.  ]Mr.  Westphal,  in  that  particular  statute  what 
you  state  is  a  possible  interpretation  of  the  statute,  but  one  which 
I  a7n  sure  would  be  litigated  for  several  j'ears  unless  we  provided 
for  those  cases. 
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Mr.  Westphal,  We  can  either  have  a  perfecting  amendment  to  take 
care  of  some  of  those  problems  if  the  existing  statute  is  not  sufficient, 
and  wlien  we  get  the  time  we  will  get  to  the  specifics  of  what  the 
existing  statutes  provide.  But,  it  would  only  take,  even  if  Congress 
does  not  come  up  with  a  perfecting  amendment  that  would  solve 
that  rather  incidental  problem,  it  would  only  take  one  decision  and 
you  would  have  it  decided. 

jMr.  Dretfus.  We  also  have  the  problem,  for  example,  of  those 
numerous  other  statutes  that  the  Attorney  General  cited.  For  ex- 
ample, the  city  of  Sacramento,  which  in  the  State  of  California  is 
the  State  capital,  is  located  or  would  be  in  the  northern  division,  and 
I  do  not  think  that  it  is  appropriate  to  say  that  the  northern  division 
thereby  has  Federal  jurisdiction  over  all  of  those  matters. 

Mr,  Westpiial.  If  I  may,  iSIr.  Chairman? 

Senator  Buruick.  Surely. 

INIr.  Westpiial.  In  response  to  the  point  raised  by  the  attorney 
general  of  California,  %vho  as  Judge  Duniway  says  sees  a  lot  of 
parades  of  horribles,  which  Judge  Duniway  in  his  statement  says  he 
just  does  not  think  are  going  to  exist,  but  you  take  a  situation  where 
an  action  is  brouglit  against  an  agency  of  the  State  of  California  to 
prevent  that  agency  from  doing  something  which  is  prohibited  by 
Federal  law.  The  relief  granted  by  that  court  is  going  to  enjoin  that 
State  official  from  carrying  out  that  policy,  not  only  in  the  one 
facility  that  may  be  located  in  the  northern  division,  or  the  one 
facility  that  may  he  located  in  the  southern  division,  but  the  court 
will  enjoin  that  procedure  from  being  followed  throughout  the  State 
of  California  in  any  facility  under  the  jurisdiction  of  that  official. 
So  that  you  are  not  going  to  have,  in  that  instance,  any  problem  by 
reason  of  the  fact  that  the  litigation  is  carried  on  in  the  northern 
division,  or  the  northern  district  of  California  at  Sacramento,  and 
then  the  appeal  is  taken  to  the  northern  division  of  the  ninth  cir- 
cuit, because  the  relief  that  will  be  granted  will  define  what  is  proper 
activity  for  that  part  of  the  State's  function  throughout  the  State  of 
California.  Is  that  not  true? 

]Mr.  Dreifus.  !Mr.  Westphal,  that  might  be  true.  You  would  simply 
be  having  the  vagaries  of  venue  determine  which  of  your  devisions 
is  truly  the  Fedeial  court  of  intermediate  review  in  California.  You 
would  have  a  situation  somewhat  similar  to  one  you  had  in  Federal 
habeas  corpus  cases  where  the  mere  fact  that  a  prisoner  happened 
to  be  incarcerated  in  some  district  other  than  the  district  in  which 
the  State  court  was  located  where  lie  was  convicted  meant  that  some 
Federal  judge  at  a  great  distance  away  was  reviewing  the  State 
judge's  decision.  That,  of  course,  has  been  overcome  by  a  transfer 
pi'ovision  in  the  habeas  corpus  statute. 

]Mr.  Westpiial.  That  got  taken  care  of  by  a  transfer  provision,  and 
one  or  two  judicial  decisions.  But,  Mr.  Dreifus,  what  I  have  difficulty 
in  seeing  is  this :  At  one  time  California  only  had  two  district  courts, 
Federal  district  courts.  It  was  not  too  long  ago,  about  1965  or  1966, 
or  so,  that  two  others  were  created.  So  all  of  a  sudden  you  have  four 
different  Federal  district  courts,  each  of  which  can  have  jurisdiction 
over  some  State  activity.  And  I  assume  that  all  of  the  actions  that 
have  been  brought,  and  that  have  been  mentioned  by  Attorney  Gen- 
eral Younger  in  his  statement  were  brought  in  one  of  those  district 
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courts  iinder  proper  venue  statutes.  Now,  had  there  been  a  choice  of 
forum,  I  suppose  if  th.e  Federal  Government  initiated  that  action 
the_y  might  have  made  some  choice  of  forum,  but  that  is  allowed 
them  under  the  law.  If  there  is  a  conflict  of  opinion  between  those 
four  district  courts  in  California,  that  conflict  was  decided  by  the 
Ninth  Circuit  Court  of  Appeals.  And  the  system  is  goina"  to  be  sub- 
stantially the  same  under  S.  729  v^-ith  this  additional  half  step,  and 
that  is  that  if  the  two  divisions  are  in  conflict  on  law  applicable  in 
California,  which  is  more  than  just  California  cases,  by  the  way,  that 
then  it  will  be  resolved  by  the  joint  en  banc  panel.  So  I  do  not  see 
where  you  find  a  basis  for  your  fears  that  to  create  two  divisions  will 
cause  some  instability  in  the  law. 

Mr.  Abel.  I  am  not  satisfied,  Mr.  Westphal,  that  that  additional 
half  step,  as  you  call  it,  which  is  really  a  full  step  as  I  see  it,  is  neces- 
sary in  order  to  make  tliat  resolution. 

Mr.  "Westphal.  It  is  necessary  in  order  to  resolve  the  conflict  if 
you  are  going  to  have  two  divisions.  The  two  divisions  are  necessary 
because  you  need  20  judges,  and  all  of  the  testimony  shows,  and  the 
experience  shows,  that  a  court  beyond  15  is  terribly  inefficient.  "We 
know  they  are  going  not  only  beyond  15,  because  this  bill  would  give 
you  20  judges,  which  is  even  2  more  than  the  Judicial  Conference 
recommended,  and  the  committee  wants  to  see  that  you  have  enough 
manpower  out  there  so  that  your  civil  litigants  do  not  have  to  wait 
3  years  to  get  their  case  decided. 

Now  then,  if  you  take  that  one  step,  you  then  get  to  the  point  that 
the  chairman  raised,  which  is  that  if  it  takes  20  judges  today  to 
handle  that  caseload  in  the  ninth  circuit,  and  we  know  that  the  case- 
load is  going  to  increase ;  why  wait  to  make  a  decision  that  you  have 
to  divide  the  circuit  in  some  way  because  20,  or  21,  or  23,  or  27,  or 
40,  or  50  judges  is  an  inefficient  organization?  If  the  California  plan 
were  adopted,  and  the  only  response  that  Congress  could  make  in  the 
future  was  to  give  you  the  extra  5  judges,  the  extra  8  judges,  the 
extra  10  judges  to  bring  you  up  to  25,  28,  or  30,  under  your  proposal 
you  would  have  what,  a  30-judge  court,  and  you  would  have  9  judges 
deciding  what  the  law  of  the  circuit  is,  and  you  would  have  21  judges 
excluded  from  any  input  into  what  is  that  law  of  the  circuit,  except 
as  they  may  be  rotated  every  6  months  under  the  Hufstedler  pro- 
posal, or  except  as  you  might  have  a  random  selection. 

And  so  the  perception,  if  I  may  just  finish  my  rather  long  state- 
ment, the  perception  has  been  that  a  system  under  which  you  exclude 
11  judges  from  any  input  in  determining  the  law  of  the  circuit,  but 
yet  say  to  them  you  must  under  the  principles  of  stare  decisis  follow 
that  law  that  is"  determined  for  you  by  the  other  9  judges,  or  God 
forbid  b}'  a  5-to-4  decision  of  those  other  9  judges,  that  that  really 
is  not  too  acceptable  under  the  system  that  we  are  familiar  with  in 
this  country.  It  would  be  even  worse  if  you  get  to  the  point  where 
those  9  judges  decide  the  law  of  the  circuit  that  would  bind  21  other 
judges  who  have  absolutely  no  input  on  it. 

j\Iv   Abel.  Let  me  take  that  last  Doint  first,  because  I  think  there 
is  built  into  it  an  assumption  that  I  for  one  am  not  really  prepared 
to  accent.  Our  law  is  full  of  situations  where  one  group  decides  some-  - 
thing  that  binds  another. 
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Now,  of  course,  historically,  it  is  true  that  all  circuit  judo;cs  arc 
equal.  But  I  do  not  think  that  that  means  that  we  put  thait  principle 
on  an  altar  where  in  the  public  interest  it  can  never  be  chan<i:;e(l. 

Now  furthermore,  if  you  rotate  the  panel,  then  the  11  judges  ^Yho 
are  making,  or  the  9  judges  who  are  making  the  decision  now  will 
not  be  the  same  6  months  from  now.  So  I  do  not  think  any  judge  who 
feels  prejudiced  by  the  fact  that  others  within  the  cirt-uit  are  making 
decisions  which  bind  him  need  say  anything  further  to  himself  than 
wait  until  I  am  on  the  panel ;  I  have  my  equal  access  to  the  panel ; 
my  role  as  a  circuit  court  judge  is  substantially  on  equal  footing  with 
that  of  the  others;  and  you  go  from  there. 

Xow,  you  asked  me  for  examples,  and  one  example,  of  course,  is 
the  Supreme  Court,  and  another  is  in  our  State  where  there  are  inter- 
mediate appeals. 

]Mr.  Westi'iial.  But  ]Mr.  Abel 

Mr.  Abel.  But  I  want  to  take  one  more  ]>oint  fa-st,  if  I  may,  and 
that  is  how  do  you  know  the  caseload  in  the  ninth  circuit  is  going 
to  multiply  as  you  have  described?  How  do  you  know  that  it  is  going 
to  be  necessary  to  have  30  judges  in  the  circuit?  I  do  not  know  that. 
If  5'ou  take  a  look  at  some  of  the  legislation  that  is  pending  in  Cali- 
f oi'iiia  and  elsewhere,  no  fault,  for  example,  what  is  that  going  to  do  ? 
Arbitration,  all  of  tlie  various  systems  that  are  being  devised  to  take 
cases  out  of  the  courts.  And  any  change  that  might  occur  that  would 
diminish  the  Federal  court  jurisdiction — I  do  not  foresee  those,  but 
my  point  is  why  build  the  structure  designed  on  the  assumption  that 
there  is  going  to  be  a  tremendous  caseload  growth  in  the  ninth  circuit 
if  it  may  never  occur? 

]Mr.  Westphal.  Let  me  try  to  answer  your  last  point.  The  Congress 
has  watched  the  caseload  in  the  fifth  circuit.  Once  those  States  there 
changed,  from  what  had  basically  been  agricultural  economy  in 
Georgia  and  some  of  those  other  States,  changed  into  an  industrial 
economy,  then  that  caseload  within  a  6-State  area  just  exploded,  and 
increased  to  the  point  where  the  Congress  increased  from  7  up  to  15 
in  the  number  of  judge  required.  We  have  seen  that  similar  explosion 
in  California,  and  those  who  advocate  a  northwest  circuit  to  be 
carved  out  of  the  ninth  circuit,  they  base  the  claim  on  the  fact  that 
they  anticipate  a  huge  increase  in  social  and  economic  activity,  and 
in  population  and  everything  else  in  Oregon,  in  Washington,  in 
Alaska.  And  this  is  their  basis  for  claiming  that  we  should  now  create 
a  northwest  circuit,  which  if  we  create  it  now,  would  not  have 
enough  caseload  to  even  keep  three  judges  busy. 

The  other  reason  we  feel  that  that  caseload  is  going  to  increase  is 
because  as  the  Congress  has  tried  to  cut  down  the  amount  of  juris- 
diction placed  in  the  Federal  courts,  it  has  been  opposed  by  prac- 
tically every  bai-  association  in  50  States.  Senator  Burdick  was  the 
author  4  years  ago  of  a  bill  entitled  S.  18Tfi  that  was  recommended 
by  the  American  Law  Institute,  and  that  bill  would  have  made  a 
very  modest  restriction  on  diversity  jurisdiction.  And  there  are  those 
who  will  argue  that  diversity  cases  should  not  even  be  in  the  Federal 
system,  thev  should  be  completely  abolished.  But  the  ALI  proposal 
WIS  th"t  diversity  jurisdiction  should  be  modified  so  an  in-State 
plaintiff  could  not  invoke  it ;  he  could  not  come  in  and  say  that  I  as  a 
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California  resident  and  citizen  cannot  get  a  fair  trial  in  my  own 
State  court;  and,  therefore,  I  want  to  invoke  diversity  jurisdiction 
of  the  Federal  courts.  And  in  4  years — in  the  first  year — this  same 
subcommittee  held  about  15  or  16  days  of  hearings  on  that  proposal, 
and  there  have  been  countless  mailings  and  communications  with 
State  bar  associations,  and  not  one  State  bar  association  has  sup- 
ported that  limited  attempt  by  Congress  to  decrease  the  jurisdiction 
of  Federal  courts,  as  you  have  suggested.  As  a  matter  of  fact  yester- 
day your  colleague,  Mr.  Dreifus,  told  me  that  his  efforts  to  try  to  get 
the  California  State  Bar  Association  to  support  that  principle  are 
not  going  anyplace  because  the  trial  bar  of  this  countrj^  refuses  to 
recognize  some  of  these  tough  problems  that  the  Congress  is  asked 
to  deal  with. 

Now,  Mr,  Abel,  I  apologize  for  a  rather  long  statement.  But  that  is 
tlie  reason  why  I  can  sit  here  and  feel  fairly  confident  that  the  prob- 
lem that  the  chairman  of  this  committee  suggested  to  you,  and  that 
is  that  you  are  going  to  have  to  eventually  create  more  judges  be- 
cause that  caseload  is  going  to  grow,  is  a  very  valid  premise  upon 
which  he  asks  you  to  commit  yourself  as  to  what  is  the  highest  num- 
bei-  that  you  would  tolerate  on  the  court  of  appeals. 

]Mr.  Abel.  Mr.  Dreifus. 

]Mr.  Dreifus.  I  would  like  to  make  some  comments. 

First  of  all,  Mr.  Westphal  did  correctly  relate  the  fact  that  we  are 
having  difficulty  arriving  at  a  conclusion  concerning  the  proposal  in 
S.  IStG,  but  I  hope  to  have  the  committee  of  the  State  bar  make  a 
report  on  it  as  soon  as  practicable. 

But,  to  go  to  the  issue  before  us  with  regard  to  Senator  Burdick's 
question,  what  is  the  ultimate  limit  on  the  size  of  a  circuit,  I  believe 
that  q.uestion  has  to  apply  not  just  to  the  amendment  we  propose,  but 
also  to  S.  729.  If  the  ultimate  size  of  the  circuit  is  going  to  be  a  prob- 
lem, it  is  a  problem  for  both  bills.  And  here  I  would  like  to  add  that 
when  you  stand  back  and  look  at  our  amendment,  and  look  at  S.  T29, 
including  some  possible  revisions  of  S.  729,  and  I  hope  I  will  not  be 
out  of  order  in  referring  to  some  discussions  that  I  have  had  with 
]Mr.  Westphal  in  which  he  presented  me  with  some  possible  draft 
amendments,  there  is  not  that  much  difference  between  the  basic 
concepts  of  both  bills.  Both  of  them  have  what  is  in  essence  an  en 
banc  panel  of  nine  judges  taken  from  the  whole  number.  There  may 
be  diti'crent  methods  of  selection,  there  may  be  different  ways  of  wliat 
the  whole  number  of  judges  do  with  regard  to  how  they  sit  in  indi- 
vidual three- judge  panels.  But  basically  the  structure  is  the  same. 

And  I  would  like  to  state  here  on  the  record,  even  though  it  is  in 
our  printed  statement,  give  credit  where  credit  is  due,  the  California 
amendment,  the  concept  for  an  en  banc  panel  of  nine,  less  than  the 
Avhole  number  of  circuit  judges  in  the  circuit  came  directly  from  the 
committee  print  issued  by  Senator  Burdick  in  December,  which  is  the 
same  as  S.  729.  We  felt  we  were  merely  taking  that  basic  concept  and 
carrying  it  to  its  logical  conclusion. 

Senator  Burdick.  Yes;  but  that  is  an  entirely  different  en  banc. 
Those  four  are  from  each  division  and  represent  the  whole.  They  are 
bringing  the  point  of  view  of  the  one  division  against  the  point  of 
view  of  the  other.  But  11  have  participated  in  the  en  banc  in  one  di- 
vision and  the  9  fully  participated  in  the  other  one,  so  they  are  just 
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representatives  of  the  9  and  the  11,  and  that  is  the  only  difference 
tliere. 

Mr.  Dreifus.  Yes,  Senator,  but  let  ns  assume  the  circuit  docs  jrrow 
so  that  you  wind  up  with  30  circuit  judo-es,  15  in  one  division  and  15 
in  the  other.  You  would  still  have  a  nine-judoje  joint  en  banc  panel 
and.  of  course,  for  example,  if  they  were  picked  by  straio^ht  seniority, 
to  wliich  there  has  been  a  lot  of  criticism,  you  might  have  the  south- 
ern division  being  divided  on  something  by  a  heavy  majority,  and  the 
only  dissenters  on  the  southern  division  would  happen  to  be  members 
of  the  en  banc  panel.  You  could  have  that  situation.  So  in  both 
S.  729,  as  in  the  amendment,  you  are  faced  with  the  same  possible 
criticism,  and  I  say  possible  with  emphasis,  because  I  believe  in  either 
case  it  is  criticism  that  we  can  live  with. 

I  think  as  in  the  case  of  S.  729,  the  four  members  who  would  be 
on  the  joint  en  banc  panel,  selected  from  the  9  of  the  11  of  each 
division,  Avould  bring  to  the  joint  en  banc  panel  the  feeling  that  they 
represent  the  entire  circuit  to  the  extent  that  they  have  had  a  feeling, 
to  the  extent  that  they  have  contact  with  their  colleagues,  and  main- 
tain a  feeling  of  collegiality,  and  they  would  make  a  decision  in  a 
I'epresentative  spirit,  and  in  the  same  spirit  that  any  appellate 
tribunal  does  in  which  they  are  deciding  cases,  in  which  the  decision 
will  govern  lower  tribunals.  The  Supreme  Court  does  the  same  thing. 

Senator  Burdick.  I  am  afraid  for  you  that  your  argument  is  lead- 
ing right  down  to  separate  circuits  as  the  Hruska  commission  found, 
because  then  you  have  no  problem.  If  you  got  a  different  feeling  in 
each  circuit,  you  go  to  the  Supreme  Court  and  get  it  resolved.  Is  that 
the  way  you  want  to  do  it  ? 

jNIr.  Dreifus.  No,  Senator. 

Senator  Burdick.  We  thought  we  would  do  you  a  favor  when  we 
had  this  division  apparatus. 

]Mr.  Dreifus.  Senator,  the  Supreme  Court  cannot  devote  itself  to 
being  the  highest  Federal  court  for  the  State  of  California.  It  simply 
cannot,  and  that  would  be  a  distortion  of  its  functions. 

Senator  Burdick.  That  is  what  the  Hruska  commission  recom- 
mended. 

Mr.  Dreifus.  But  it  does  not  have  the  time  to  do  it.  It  cannot  spend 
90  percent  of  its  time  on  southern  California  cases. 

Senator  Burdick.  That  is  why  we  have  this  division  concept.  We 
can  refer  back  to  the  PIruska  commission  findings  very  simply,  and 
tlien  you  have  no  problem  at  all  about  the  differences  between  the 
northern  and  the  southern  divisions.  That  is  all  gone  then. 

]Mr.  Dreifus.  Senator,  I  merely  repeat  what  I  said,  that  I  do  not 
believe  the  ultimate  size  of  the  circuit  is  a  practical  problem  with 
regard  to  the  proposal,  either  for  S.  729  or  for  our  amendment.  And 
as  I  again  said,  we  felt  that  in  proposing  what  we  in  the  State  bar 
proposed  that  we  were  following  a  basic  pattern,  a  basic  kind  of 
structure  which  originated  with  the  subcommittee. 

Senator  Scott.  INIr.  Chairman? 

Senator  Burdick.  Yes. 

Senator  Scott.  Gentlemen,  being  a  new  member  of  this  subcom- 
mittee I  do  not  have  the  same  depth  of  information  as  the  chairman 
or  counsel  has.  but  in  listening  to  the  comments  that  are  being  made, 
about  the  possibility  of  a  20-30- judge  bench  in  the  ninth  circuit,  and 
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being  aware  of  some  comment  to  the  effect  that  perhaps  we  need 
another  court  in  between  the  circuit  and  the  Supreme  Court,  the 
question  w^hich  occurs  to  me,  and  runs  through  my  mind  is  this: 
With  all  of  the  new  law  that  the  Congress  is  writing,  and  the  reg- 
ulations of  our  administrative  agencies,  that  maybe  there  are  too 
many  appeals  being  taken,  and  maybe  the  answer  might  be  to  assure 
every  American  the  right  to  a  fair  and  impartial  trial,  but  put  some 
limitation  on  the  right  to  more  than  one  trial.  It  seems  to  me  after 
listening  to  the  exchange  going  on  here  today  that  maybe  there  is 
no  end  to  all  of  this  as  we  get  more  and  more  people,  and  as  our 
litigation  becomes  more  complex,  and  there  are  more  reasons  to  take 
a  case  to  a  Federal  court.  And  I  am  sure  there  are  similar  problems 
in  our  State  courts  also. 

But,  it  is  not  often  that  I  get  an  opportunity  to  talk  with  Cali- 
fornia lawyers,  being  from  Virginia.  I  would  just  like  to  get  your 
views,  if  the  Chair  will  indulge  me,  because  this  may  be  a  little  bit 
off  the  immediate  question  before  this  subcommittee.  But,  is  part  of 
the  answer  to  this  influex  of  appellate  cases,  further  limitation  on 
the  right  to  go  above  the  district  court  level,  and  to  put  some  further 
limitation  on  the  right  to  get  into  the  circuit,  or  the  Supreme  Court? 
From  time  to  time  you  hear  that  they  do  not  have  adequate  time  to- 
consider  all  of  the  matters  that  come  before  them,  and  the  suggestion 
of  still  another  level  of  Federal  CQurts  is  made. 

Now,  are  we  having  too  many  appeals?  And  I  know  gentlemen, 
being  lawyers,  this  is  your  livelihood,  and  yet  if  a  person  is  afforded 
one  good  trial,  is  that  due  process,  or  should  we  put  any  limitation 
on  appeals?  Would  that  be  a  part  of  the  answer  to  the  problem  that 
is  confronting  us  here,  this  multiplicity  of  appeals  ? 

j\Ir.  Abel.  Senator  you  have  raised  an  interesting  question.  I  do 
not  know  of  any  move  to  reduce  the  number  of  appeals  to  the  court 
of  appeals  level. 

Of  course,  the  trend  of  society  in  this  country  today  is  to  exhaust 
a  person's  individual  rights:  that  is,  to  push  appeal  and  protect  the 
right  to  appeal  as  a  matter  of  right. 

Senator  Scott.  I  am  all  for  protecting  the  rights  of  society  or  the 
individual.  But  I  am  just  asking  if  his  rights  have  to  be  protected 
by  taking  every  case  to  the  court  of  appeals,  or  by  petitioning  for 
certiorari  and  considering  the  possibility  of  consideration  at  still 
another  level  of  Federal  courts?  Are  we  going  too  far  here  when 
we  talk  about  the  backlog  in  our  courts,  and  the  discussions  were  with 
the  chairman  asking  what  number  of  judges  we  would  have  within 
one  circuit,  and  the  answer  being  20  at  one  place,  30  possibly  at 
another  place,  no  limit  at  another  place.  It  may  be  that  this  panel 
or  others  have  considered  this  from  time  to  time,  but  still  you  are 
here,  and  I  just  wonder  if  you  have  an  opinion?  Are  we  going  too 
far?  Should  we  put  some  limitation,  further  limitation  on  the  right 
to  get  into  an  appellate  court?  We  would  all  agree  that  everybody 
is  entitled  to  his  day  in  court,  but  I  am  just  wondering  are  they  en- 
titled to  appeal  in  every  instance,  and  then  should  the  Congress  con- 
sider some  further  limitation  on  the  right  of  appeal? 

Mr.  Dreifus.  Senator,  if  I  may,  in  clarification  of  an  earlier  an- 
swer, my  own  personal  view  is  that  ultimate  size  of  the  circuit  we  do 
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not  know.  But  my  guess  is  that  in  the  foreseeable  future  it  would  be 
in  the  ball  park  of  20.  My  mention  of  the  higher  figure  earlier  was 
in  a  more  or  less  hypothetical  discussion. 

But  with  regard"  to  the  other  problem  you  mentioned,  this  is  a 
fundamental  problem.  It  is  more  fundamental  than  problems  of 
courts  and  procedure.  I  noted  in  the  editorial  page  this  morning  of 
the  Washington  Post  a  column  which  reported  a  very  recent  speech 
of  Attorney  General  Levi  in  which  he  pointed  out  that  there  seems 
to  be  an  expectation  of  society  that  laws  and  court  decisions  can  solve 
all  of  tlie  problems  of  society.  And  there  is  a  tendency  to  try  to  bring 
every  conceivable  human  problem  into  court,  to  put  it  into  court 
pleadings  and  this  just  simply  cannot  be.  It  cannot  be  done. 

Frankly,  Senator,  I  do  not  know  what  the  answer  is.  All  we  can  do 
as  lawyers  is  to  observe  what  appears  to  have  happened.  I  would 
agree  with  you  that  we  face  a  fundamental  problem. 

Senator  Scott.  Well,  you  talked  about  some  of  these  habeas  corpus 
cases  a  few  minutes  ago,  and  we  know  that  sometimes  the  inmates 
bring  some  of  these  suits,  and  I  think  we  do  have  some  cases  that  are 
brought  that  perhaps  Ave  could  put  some  limits  on  the  rights  of  ap- 
peals, further  limits. 

But  frankly,  Mr.  Chairman,  it  is  just  something  that  flashed 
through  my  mind,  and  I  thought  perhaps  you  two  gentlemen  might 
have  some  Views  on  it.  Mr.  Abel,  you  are  president  of  the  California 
bar.  Do  you  have  any  thoughts  that  you  could  share  with  us  on  this? 

]Mr.  Abel.  My  view  on  that.  Senator  would  be  that  the  best  hope  is 
in  reducing  the  number  of  cases  entering  the  trial  court  channel. 
That  is,  I  think  there  are  many  possibilities  there.  Arbitration  is  one. 
We  have  going  in  California  now,  for  example,  an  experiment  in 
which  a  phiintiff  in  a  tort  case,  if  he  agrees  to  accept  a  judgment  of 
under  $7,500,  he  may  compel  the  defendant  to  arbitrate,  and  the  de- 
fendant is  bound  by  a  law  to  do  that. 

Now,  no  fault,  of  course,  is  another  thing.  I  think  the  way  to  re- 
duce court  congestion  at  the  appellate  level  is  to  cut  off  the  incoming 
stream  farther  up  the  river  before  it  gets  into  the  appellate  court. 

Senator  Scott.  If  you  deny  a  person  the  right  to  go  to  court,  this 
could  be  a  denial  of  due  process,  could  it  not? 

]Mr.  Abel.  It  could,  of  course,  so  that  any  legislation  dealing  with 
the  subject  has  to  have  due  regard  for  constitutional  rights.  But 
given  that  regard,  I  think  that  the  hopeful  avenue  to  follow  on  this 
is  at  the  trial  level  rather  than  at  the  appellate  level.  That  is  not  to 
close  the  door  on  the  possibility,  since  you  asked  the  question  and  I 
have  been  sitting  here  thinking  and  trying  to  think  of  some  types  of 
cases  where  you  could  say  that  a  trial  court  is  the  last  court,  or  it  is 
the  last  court  on  certain  issues,  and  at  the  moment  I  do  not  come 
up  with  anything  that  might  be  of  great  value.  But  I  think  the  idea 
is  worth  exploring. 

Senator  Scott.  For  example,  in  your  district  court  if  people  are 
not  satisfied  with  the  decision  of  a  specific  trial  judge,  let  them  per- 
haps have  a  three-man  panel  at  the  district  court  level  rather  than 
even  get  into  the  circuit  court.  Is  there  some  machinery  that  would 
keep  these  cases  out  of  the  circuit  courts?  IMr.  Chairman,  I  am  not 
going  to  indulge  further.  I  know  this  is  speculation,  and  it  is  not 
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directly  involved,  but  yet  the  tlioiiglit  comes  to  my  mind  that  rather 
than  creating  additional  judgships  perhaps  we  could  find  a  way  that 
an  individual  could  have  his  day  in  court,  but  have  his  day,  and  not 
have  his  year,  or  2,  or  3,  or  4,  or  5  years  in  court,  and  still  it  does 
seem  that  the  process  is  too  long  and  too  drawn  out  and  unnecessarily 
so.  I  am  not  sure  that  due  process  includes  the  right  in  every  situation 
to  go  to  the  circuit  court  or  to  petition  for  certiorari. 

Perhaps  through  a  study  we  might  limit  further  the  appellate 
process,  and  I  was  just  seeking  your  opinion  on  something  not  di- 
rectly related  to  this  matter. 

JNIr.  Dreifus.  Senator,  if  I  may  further  respond.  I  would  say  that 
the  bar  association  diligently  is  looking  at  things  like  that. 

But  to  get  back  to  your  original  question  concerning  habeas  corpus 
•cases,  we  do  not  know  what  the  solution  is.  Some  have  criticized  the 
great  expansion  of  habeas  corpus  jurisdiction  over  State  convictions, 
but  without  getting  into  the  merits  of  that,  so  long  as  we  have  to 
have  that  large  review  jurisdiction  by  the  Federal  courts,  that  relates 
to  Avhat  we  have  here,  and  a  State  can  live  with  that  Federal  habeas 
■corpus  jurisdiction  if  it  knows  that  the  court  of  appeals  in  a  unified 
way  is  going  to  make  rules  applicable  to  the  States.  But.  you  would 
be  creating  a  very  bad  situation  if  you  had  a  State  divided  between 
two  divisions  or  circuits  as  that  you  would  have  habeas  corpus  law  in 
one  circuit  or  division  applicable  to  State  prisoners  and  reviewing 
State  convictions  where  the  judges  do  not  feel  a  complete  obligation 
to  follow  the  same  law  throughout  the  whole  State. 

Senator  Scott.  Mr.  Chairman,  I  appreciate  your  indulgence,  and 
I  am  sure  you  have  got  this  matter  under  control. 

Senator  Burdick.  I  quite  agree  with  INIr.  Abel  that  if  we  are  going 
to  stop  the  chain  operation  we  have  to  stop  it  at  the  district  court, 
and  that  is  why  we  have  the  ALI  proposal,  and  are  exploring  no  fault 
and  things  of  that  nature,  because  this  is  where  the  chain  starts.  It 
would  be  quite  a  problem  for  us  to  den^'^  review  and  still  maintain 
our  constitutional  safeguards. 

"Well,  I  just  looked  at  the  facts  here,  and  in  1967  the  ninth  circuit 
went  from  9  judges  to  13,  and  now  we  are  going  to  20.  Is  it  not  a 
reasonable  assumption  that  we  will  go  much  higher? 

My.  Abel.  I  would  say  in  answer  to  that  the  probabilities  are  that 
we  will.  There  are  uncertainties  to  it,  but  I  think  that  is  true,  more 
likely  to  be  true  than  not. 

However,  I  am  still  of  the  view  that  we  can  move  in  that  direction 
later.  AVe  cannot  move  back  if  we  build  a  structure  that  is  intended 
to  cope  with  a  caseload  that  somehow  does  not  materialize. 

There  are  a  few  items  of  evidence  in  terms  of  population  growth, 
of  course,  and  in  the  ninth  circuit,  particularly  in  California  that 
population  growth  has  been  levelling  off.  On  the  other  hand,  the  fact 
is  that,  as  has  been  pointed  out,  society  expects  the  courts  to  resolve 
more  and  more  questions,  and  attorneys  particularly  I  think  are  be- 
coming aware  that  their  duty  to  their  client  requires  them  to  take  an 
appeal  under  certain  circumstances  where  there  is  any  question  about 
whether  the  outcome  below  has  been  in  the  client's  best  interest  and 
represents  full  treatment  of  the  case  by  the  attorney. 

So  one  can  see  arrows  pointing  both  ways  on  caseload,  and  given 
that  fact  I  would  be  very  reluctant  to  go  a  route  which  assumes  some- 
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tiling  which  may  ncA'er  occur.  I  can  perfectly  well  sec  your  point. 
Senator,  in  that  making  a  further  change  is  not  going  to  be  a  matter 
of  changing  a  light  bulb.  This  experience  we  have  had  with  this  pro- 
posal demonstrates  that.  And  I  do  not  know  what  your  decision  will 
be  as  to  the  fifth  circuit.  If  vou  go  the  dividing  of  the  circuit  route 
into  divisions  there,  and  if  you  leave  the  ninth  circuit  as  it  is,  dealing 
with  it  only  as  proposed  in  the  California  amendment,  you  will,  of 
course,  in  time  have  an  index  of  which  of  these  two  systems  works 
better.  If  it  turns  out  that  the  division  of  tlie  fifth  circuit  is  some- 
thing that  is  workable  and  desirable,  that  could  be  the  next  step  down 
the  road  in  the  ninth. 

Perhaps  that  is  an  advocacy  of  a  gradualist  approach,  but  I  think 
it  is  realistic. 

Senator  Bukdick.  We  think  you  are  over  the  limit  now. 

Mr.  Dreifus.  Senator,  if  I  may  add  a  comment  concerning  popula- 
tion, I  do  not  have  authoritative  figures,  but  my  recollection  of  the 
population  growth  of  California  is  that  it  roughly  doubled  from 
10  million  to  over  20  million  from  1950  to  1970.  But  the  current  pro- 
jections are  that  it  is  to  level  off  through  the  seventies  and  eighties  at 
somewhere  around  22  or  23  million, 

I  do  not  know  what  the  projections  are  for  the  Northwest  States.  I 
think  their  percentages  are  somewhat  higher,  particularly  the  State 
of  Alaska,  and  perhaps  also  Oregon.  But  they  have  rather  small  pop- 
ulations to  start  with. 

Senator  Burdick.  They  have  small  populations,  but  they  are  expect- 
ing big  business. 

]Mr.  Dreifus.  Especially  in  Alaska, 

Senator  Burdick.  Which  brings  litigation. 

The  staff  has  some  technical  amendments  that  they  want  to  discusa 
with  3'ou  for  a  minute. 

Mr.  Westpiial.  Thank  you,  ]Mr.  Chairman. 

Before  I  get  to  some  specific  amendments  that  the  committee  is 
giving  consideration  to,  and  which  I  would  like  to  give  joii  an  oppor- 
tunity to  comment  on,  let  me  mention  this.  Under  the  proposal  con- 
tained in  S.  729,  when  the  two  divisions,  or  if  the  two  divisions  are 
created  they  will  each  be  a  division  of  the  ninth  circuit,  so  that  start- 
ing out  they  will  each  have  as  judicial  precedents  the  existing  case  law 
of  the  ninth  circuit.  Those  judicial  precedents,  they  will  be  bound  to 
follow,  because  they  are  each  part  of  the  ninth  circuit,  so  that  we  will 
have  that  degree  of  stability  to  begin  with.  You  recognize  that,  do 
you  not,  ]Mr.  Abel  ? 

Mr.  Abel.  Yes. 

jNlr.  Westpiial.  All  riglit.  Now  then,  each  of  these  divisions  would 
have  the  same  freedom  that  the  ninth  circuit  today  has.  and  that  is  to 
change  their  own  precedents,  and  you  recognize  that  ?  They  could  by 
case  decision  decide  that  they  are  going  to  overrule  one  of  their  prior 
precedents  and  establish  a  new  law? 

Mr.  Abel.  Yes.  As  to  a  point  of  first  impression  that  it  was  not 
already  governed  by  an  existing  law. 

JNlr.  Westpiial.  Now,  before  we  get  to  the  point  of  first  impression, 
lot  us  just  talk  about  the  existing  judicial  precedents  of  the  ninth 
circuit.  Each  of  these  two  divisions  would  start  out  with  judicial 
I)recedents  which  they  would  be  bound  to  follow.  "Wliat  I  am  suggest- 
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ing  to  you  is  that  starting  from  that  point,  each  division  would  retain 
the  same  right,  which  the  ninth  circuit  has  today  to  override  one  of 
its  prior  judicial  precedents,  and  to  create  a  new  rule  of  law. 

Mr.  Abel.  All  right. 

Mr.  Westphal.  You  now  understand  what  I  am  talking  about  ? 

l\Ir.  Abel.  Yes. 

IMr.  Westphal.  Now,  if  we  assume  that  the  northern  division  for 
some  reason  should  decide  to  override  a  prior  precedent,  right  at  that 
first  decision  you  would  then  have,  if  this  was  a  precedent  that  ap- 
plied to  law  applicable  in  California,  you  would  have  an  existing  con- 
flict between  the  northern  division  which  has  decided  to  make  a  new 
precedent  and  the  southern  division  which  theoretically  is  bound  by 
principles  of  stare  decisis  to  follow  the  old  precedent,  so  you  would 
then  at  that  instance  have  a  basis  for  the  exercise  of  jurisdiction  by 
your  joint  en  banc  panel  in  order  to  clear  that  up. 

I  tliink  the  record  might  show  that  you  did  agree  by  nodding  your 
head  to  the  statement  that  I  just  made? 

Mr.  Abel.  Yes.  I  am  not  sure  where  you  are  leading  me,  but  so 
far  I  am  being  led. 

]Mr.  Westphal.  I  do  not  want  to  lead  you  down  the  primrose  path. 
But  let  me  mention  this.  Then  we  get  to  the  point,  assuming  Congress 
passes  some  law,  and  it  is  litigated  in  one  division  or  the  other  and  it 
is  a  case  of  first  impression,  and  again  it  is  a  law  which  would  be  ap- 
plicable in  the  entire  State  of  California,  and  the  original  case  testing 
that  law,  let's  say  originates  in  the  southern  district  at  San  Diego, 
and  it  would  be  passed  upon  let  us  say  by  the  southern  division  sitting 
en  banc,  but  because  this  is  a  matter  of  first  impression  it  has  been 
suggested  that  the  joint  en  banc  panel  should  have  jurisdiction,  have 
the  discretionary  authority  to  take  that  decision  from  the  en  banc 
paiiel  of  the  southern  division  and  to  pass  upon  that  question,  because 
it  is  one  of  first  impression  and/or  of  primary  importance.  Do  you 
think  that  that  type  of  jurisdiction  should  be  given  to  the  joint  en 
l^anc  panel  if  there  is  going  to  be  a  joint  en  banc  panel  sitting  astride 
these  two  divisions  ? 

jNIr.  Abel.  Definitely. 

Mr.  Westphal.  All  right. 

JNIr.  Abel.  ]My  answer  to  that  is  quite  clear,  that  if  you  are  going 
to  have  a  joint  en  banc  panel,  and  if  you  have  a  question  of  primary 
im])ortance  or  first  impression,  or  whatever  other  definition  you  want 
to  attach  that  signifies  a  case  of  special  significance,  it  would  be  a 
desirable  feature  to  be  able  to  bypass  the  en  banc  procedure  within 
the  division  and  go  directly  to  the  joint  en  banc  panel. 

'  jVfr.  Westphal.  All  right  now,  that  is  a  third  possibility. 

Mr.  Abel.  Do  you  have  any  different  views,  ]\Ir.  Dreifus? 

jNIr.  Westphal.  Well,  let  me  just  continue  this,  so  that  we  can  try 
to  get  it  out.  T'^nder  S.  729  the  joint  en  banc  panel  would  have  juris- 
diction to  resolve  any  conflict  of  opinion  or  of  decision  between  the 
two  divisions  regarding  the  validity  or  application  or  construction  of 
any  statute  or  Federal  or  State  regulation  or  administrative  rule 
that  affects  rights  in  California.  Now,  that  is  one  head  of  jurisdiction 
thnt  that  joint  en  banc  panel  would  have. 

Wiat  I  just  finished  talking  about  was  the  possibility  that  there 
could  be  created  a  second  head  of  jurisdiction  for  that  joint  en  banc 
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j)anel,  and  that  is  a  head  of  jurisdiction  to  pass  upon  cases  of  first 
impression  and/or  of  great  importance  in  order  to  head  off  any 
possible  action  conflict  between  the  two  divisions.  Tliis  would  be  in 
response  to,  I  think,  a  criticism  advanced  by  the  attorney  general  of 
California  that  in  the  printed  form  of  S.  729  there  is  no  jurisdiction 
in  the  joint  en  banc  panel  to  ward  off  the  possibility  of  a  conflict. 

Xow,  do  you  understand  the  point  that  I  am  talking  about  on  this 
second  head  of  jurisdiction? 

My.  Abel.  Yes. 

ISlr.  Westphal.  And  I  think  you  have  just  indicated  you  agree  that 
that  would  be  desirable  to  give  that  joint  en  banc  panel  a  second  head 
•of  jurisdiction  in  that  way? 

]Mr.  xVbel.  Yes.  If  you  are  going  to  have  this  joint  en  bene  panel. 
But  now  let  me  point  out  that  at  each  of  these  junctures  you  have  got 
procedural  hassling,  differences  of  opinion  on  whether  the  case  is  or 
is  not  a  question  of  first  impression,  is  or  is  not  a  question  of  great 
importance  at  each  of  these  junctures  between  going  from  the  district 
court  to  the  three- judge  panel  on  the  one  hand,  or  the  district  court  to 
the  en  banc  panel  of  the  division,  or  from  the  district  court  to  the 
joint  en  banc  panel.  You  have  procedural  problems,  uncertainties, 
delay  at  each  turning  point  in  the  road. 

And  so  while  in  theory  it  seems  to  me  very  desirable  to  be  able  to 
bypass  the  division  en  banc  step  and  go  directly  to  the  joint  en  banc 
step,  I  only  say  that  in  the  light  of  the  very  real  objections  it  seems 
to  me  that  by  simplistically  stating  things  alternatives  are  overlooked, 
There  are  too  many  little  roadblocks  that  would  cause  a  delay,  some 
intermediate  decisionmaking  process  to  determine  whether  this  is  a 
case  that  should  go  to  the  joint  en  banc  panel  directly  from  the  dis- 
trict court,  time  requirements,  all  kinds  of  bureaucratic  steps  that  it 
seems  to  me  merely  serve  to  underscore  the  difficulties  about  having 
this  two  division  setup. 

^Ir.  Westpiial.  "Well,  ]Mr.  iVbel,  on  that  point,  let  me  ask  you  how 
that  would  vary  from  your  own  State  court  system  whereby  you  have 
your  court  of  general  jurisdiction,  what  is  it,  circuit  court? 

]Mr.  Abel.  Superior  court. 

-Mr.  "Westpital.  Supeiior  court.  And  how  many  different  superior 
courts  do  you  have  in  the  State  of  California? 

yiv.  Abel.  One  in  every  county. 

yir.  Westphal.  All  right.  How  many  counties? 

]Mr.  Abel.  Sixty-eight  as  I  recall.  Do  you  remember? 

Mr.  Westpttal.  Sixty-eight  counties? 

Mv.  Abel.  I  have  forgotten  how  many. 

3.1r.  "Westpital.  So  you  start  in  the  California  State  court  system 
■with  68  superior  courts  which  are  the  trial  courts,  and  then  is  it  five 
or  is  it  six  intermediate  courts  of  appeal? 

Mr.  Abel.  There  are  five. 

ISlr.  W'^estpiial.  All  right.  So  you  have  five  intermediate  courts  of 
appeal.  One  has  as  many  as  20  judges,  and  the  others,  the  others  have 
how  many  judges? 

Mr.  Abel.  As  few  as  three. 

Mr.  "Westphal.  All  right.  Now,  beyond  that  court  you  have  the 
California  Supreme  Court,  so  that  at  each  one  of  those  steps  you  have 
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the  same  kind  of  a  delay  and  confusion,  and  procedural  steps  and 
bureaucracy  that  you  fear  under  the  S.729  proposal,  is  that  not  true  ? 

]Mr.  Abel.  Well,  not  quite,  because  the  only  discretionary  aspects 
in  the  whole  appellate  chain  within  the  State  courts  is  at  the  level 
of  the  supreme  court. 

Mr.  Westphal.  Now  then,  under  the  California  State  court  system, 
the  California  Supreme  Court  has,  I  take  it,  discretionary  power  to 
take  a  case  of  great  importance,  and  it  can  bypass  your  intermediate 
courts  ? 

]Mr.  Abel.  Yes.  That  is  rarely  done,  but  that  is  possible. 

Mr.  Westphal.  And  I  take  it  that  the  California  Supreme  Court 
has  the  discretionary  power  as  to  whether  they  will  or  will  not 
entertain  an  appeal  from  the  intermediate  appellate  court? 

Mr.  Abel.  Yes. 

Mr.  Westphal.  So  that  basically 

JNIr.  Abel.  There  are  certain  classes  of  cases  where  there  is  an 
automatic  appeal. 

Mr.  Westphal.  Yes,  there  are  certain  classes  of  cases  where  there 
is  an  automatic  appeal  as  a  right.  Now,  under  the  provisions  of  S. 
729  there  is  an  appeal  as  a  right  to  the  division  where  it  would  be 
lieard  bv  the  three-judge  panel,  the  same  as  it  would  be  heard  in  one 
of  your  intermediate  courts  in  the  State  system  where  you  have  some 
three-judge  courts  and  even  with  20-judge  court  operating  in  three- 
judge  panels,  does  it  not? 

Mr.  Abel.  Yes. 

Mr.  Westphal.  Whether  or  not  the  division  will  entertain  the  case 
in  an  en  banc  proceeding  is  discretionary,  just  as  it  is  discretionary 
whether  the  California  Supreme  Court  will  hear  a  case,  and  they  also 
sit  en  banc,  do  they  not  ? 

JMr.  Abel.  Yes. 

Mr.  Westphal.  It  is  discretionary  whether  the  California  Supreme 
Court  will  hear  en  banc  a  decision  made  by  three  judges  from  any 
one  of  your  five  intermediate  courts  of  appeal,  so  that  this  system 
that  is  proposed  in  S.  729  does  not  vary  that  greatly  from  the  system 
you  have  in  your  own  State  court  system,  and  you  have  managed  to 
live  with  your  own  State  court  system,  have  you  not? 

Mr.  Abel.  Well,  I  differ,  and  INIr.  Dreifus  may  want  to  answer  that 
question.  I  will  listen  to  him  and  supplement  it. 

Mr.  Dreitus.  If  I  may  comment  on  your  several  questions,  first  of 
all,  the  difference  in  the  analogy  to  the  California  State  court  system, 
rather  the  differences  in  this,  the  California  District  Court  of  Ap- 
peals does  not  sit  en  banc.  It  sits  only  in  three- judge  panels. 

yiv.  Westphal.  I  understand  that. 

Mr.  Dreifus.  Unlike  S.  729  where  you  would  have  a  division  sitting 
en  banc  as  well  as  divisional  panels  apparently  before  getting  to  the 
joint  en  banc  panel. 

Mr.  Westphal.  But  they  would  sit  en  banc  only  if  in  their  dis- 
cretion they  decided  the  case  was  worthy  of  sitting  en  banc,  and  in 
the  entire  ninth  circuit  in  the  year  1974  there  were  only  174  such 
cases  where  counsel  ever  suggested  that  the  cast  was  of  such  im- 
]3ortance  that  it  ought  to  be  considered  en  banc.  Now,  that  is  174  out 
of  2,551  cases  terminated  in  the  ninth  circuit  in  the  year  1974. 
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'Mr.  Dreifus.  Yes.  But  if  3^011  recall  Judge  Chambers'  testimony, 
lie  related  that  the  consideration  of  en  banc  petitions  takes  a  very 
large  amount  of  a  judge's  time,  because  they  all  must,  in  the  divi- 
sional case,  all  of  the  active  judges  of  the  division  would  have  to  sit 
and  consider  the  en  banc  petition  under  the  original  draft  of  S.  729. 

]Mr.  Westpiial.  All  right. 

]Mr.  Dreifus.  Now,  let  me  come  to  the  amendment  that  appears  to 
be  suggested.  ]May  I  say  that  I  appreciate  the  courtesy  of  counsel  for 
the  committee  in  furnishing  me  a  copj'  of  a  proposed  amendment 
yesterday.  But,  as  is  so  often  the  case  in  these  extremely  complex 
problems  of  court  procedure  and  jurisdiction,  it  is  very  difficult  to 
come  to  a  final  finished  piece  of  work  overnight.  And  while  I  have 
looked  at  it,  and  I  can  comment  on  it  generally,  these  are  not  things 
that  can  be  done  overnight. 

I  Avould  say  this:  as  I  understand  the  amendment  and  the  com- 
ments of  counsel  Iiere  today,  it  represents  a  significant  broadening  of 
the  jurisdiction  of  the  joint  en  banc  panel  from  that  which  appeared 
in  the  original  draft  of  S.  729  as  introduced.  To  that  extent  we  cer- 
tainly agree  with  it,  because  it  goes  in  the  direction,  we  think,  of  what 
sucli  a  joint  panel  has  to  do.  As  I  say,  I  do  not  know  whether  I  could 
conipletel}^  agree  with  the  language  without  making  particular  com- 
ments on  it.  But  the  direction  of  it  is.  functionally  at  least,  in  the 
•direction  of  what  the  California  amendment  would  do,  because  as  I 
understand  the  amendment,  it  would  give  the  joint  en  banc  panel  the 
power  to,  by  its  own  decision,  take  a  case.  The  power  to  bypass  the 
division  en  banc. 

^Ir.  WestpiIxVl.  In  a  case  where  it  involves  a  question  of  first  im- 
pression, or  of  primary  importance. 

]Mr.  Dreifus.  Yes.  Well,  as  I  say,  I  would  have  to  take  a  look  at 
those  criteria  to  see  whether  they  were  actually  broad  enough.  And 
I  am  onh'  speaking  about  the  general  direction  in  which  the  amend- 
ment goes.  It  gives  the  joint  en  banc  panel  the  power  by  its  own  order 
to  bypass  the  division  en  banc  and  take  a  case  directly,  take  a  case 
directly  from  a  three-judge  panel.  If  that  is  the  case,  then  that  repre- 
sents a  significant  improvement  over  what  we  thought  was  the  intent 
of  S.  729. 

Xow,  our  principal  procedural  objections  to  the  structure  of  S.  729 
was  that  it  represented  three  separate  en  banc  entities,  and  that  the 
division  en  banc  had  to  be  exhausted  before  a  petition  could  be  con- 
sidered by  joint  en  banc  panel. 

^Ir.  Westpiial.  I  think,  may  I  say,  because  I  think  this  is  an  inter- 
esting and  an  important  dialog,  I  think  this  perception  of  the 
language  contained  in  S.  729,  which  is  in  section  25  of  the  bill,  which 
would  amend  section  1291  of  title  28,  and  the  language  you  have  in 
mind  appears  on  page  23  of  the  bill,  which  says  that  the  joint  en 
banc  panel  shall  have  jurisdiction  over  any  decision  by  a  division 
wliich  is  in  conflict  with  the  decision  of  the  other  division,  and  af- 
fecting the  validity,  construction  and  so  forth  of  any  statute,  et 
cetera,  which  affects  personal  rights  in  the  same  State,  I  think  your 
perception  of  what  that  language  is,  is  correct.  It  would  require  an 
actual  conflict  between  the  division,  not  necessarily  sitting  en  banc. 
If  you  had.  for  example,  if  you  had  a  three-judge  panel  decide  a 
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question,  and  the  division  decided  that  it  would  not  hear  it  en  banc,, 
then  the  decision  of  that  three-judge  panel  would  be  a  final  decision 
of  that  division,  and  if  it  were  in  conflict  with  a  decision  of  the  other 
division,  that  then  the  joint  en  banc  panel  would  have  jurisdiction. 

So  that  head  of  the  jurisdiction  which  is  contained  in  the  printed 
bill  is  what  I  have  been  referring  to  as  first  head  of  jurisdiction,  for 
the  joint  en  banc  panel,  that  is,  the  resolution  of  an  actual  conflict. 
So  you  and  I  are  in  agreement  as  to  what  that  language  was  intended 
to  cover,  is  that  not  true  ? 

Mr.  Dreifus.  Yes.  And  that  is  the  reason  whj^,  and  again  repeating, 
giving  credit  where  credit  is  due,  while  we  agreed  with  the  basic 
function,  and  considered  the  functional  idea  of  a  joint  en  banc  panel 
and  innovative  concept,  the  State  bar  disagreed  with  the  very  limited 
jurisdiction  that  was  set  forth  in  S.  729.  We  felt  that  it  could  not  do, 
perform  the  function  that  it  was  intended  to  perform. 

jNIr.  Westphal.  All  right.  Now  let  us  talk  about  this  jurisdiction  so 
that  it  will  not  be  limited  in  your  perception,  and  let  us  see  if  we  can 
reach  some  agreement  as  to  how  broad  it  should  be.  Now,  we  are  in 
agreement  that  we  should  have  jurisdiction  to  resolve  actual  con- 
flicts between  the  two  divisions,  is  that  not  true  ? 
Mr.  Dreifus.  Yes. 
Mr,  Westpiial.  All  right. 

Mr.  Abel.  At  that  point,  Mr.  Westphal,  may  I  interject?  The  bill, 
on  page  23,  line  7,  has  the  words  "and  afl^ecting  the  validity,  con- 
struction or  application,"  and  so  on.  Now,  the  amendment  which  as  I 
understand  it  was  put  in  the  record  yesterday,  which  includes  the 
provision  for  bypassing  the  division  court,  and  going  directly  to  the 
joint  en  banc  panel,  had  somewhat  broader  language  which  read  sub- 
stantially this  way :  a  determination  of  the  validity,  construction  or 
application  of  any  statute  or  administrative  order,  rule  or  regulation 
where  it  is  shoAvn  to  the  joint  en  banc  panel  that  a  prompt  review  of 
such  decision  by  the  joint  en  banc  panel  is  necessary,  et  cetera.  My 
point  is  that  that  language  I  think  should  be  in  the  language  relating 
to  the  conflict  of  decision  portion. 

Mr.  Westphal.  Well,  I  cannot  agree  with  you,  Mr.  Abel. 
Mr.  Abel.  As  well,  in  both  places. 

Mr.  Westphal.  This  is  the  purpose  of  my  trying  to  lead  this  ques- 
tioning here,  so  that  we  are  all  talking  about  the  same  thing,  because 
I  think  that  if  the  bill  were  to  pass,  and  if  it  were  to  be  amended, 
our  hearing  record  should  be  somewhat  clear  as  to  just  exactly  what 
it  is  we  are  talking  about  in  our  efforts  to  broaden  the  jurisdiction  of 
the  joint  en  banc  panel. 

Now,  the  existing  language  is  the  printed  bill  as  we  have  it  here 
today  on  page  23,  lines  1  through  10,  that  is  one  head  of  jurisdiction 
for  this  joint  en  banc  panel,  and  that  is  based  upon  the  existence  of 
an  actual  conflict  between  the  two  divisions.  And  I  think  we  all  un- 
derstand each  other,  that  that  is  what  is  intended.  Is  that  true? 

Mr.  Abel.  That  is  true.  My  point  simply  is 

Mr.  Westphal.  I  will  get  to  your  point. 
INIr.  Abel.  All  right. 

Mr.  Westphal.  A  second  head  of  jurisdiction  is  that  which  is  pro- 
posed in  the  amendment  proposed  by  the  chairman,  and  discussed 
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with-  Judge  Chambers  at  the  hearing  yesterday,  and  which  I  fur- 
nished copies  of  to  Mr.  Dreifus,  and  I  assume  that  you  have  seen 
that  copy  ? 

Mr.  Abel.  I  have  it  here. 

Mr.  Westphal.  All  right.  Now,  if  you  will  notice,  that  proposed 
amendment,  what  it  would  do,  it  would,  beginning  at  line  10,  after 
the  existing  language  on  line  10  of  the  bill,  it  would  insert  as  a  new 
numbered  subparagraph  a  second  head  of  jurisdiction  for  the  joint 
en  banc  panel,  and  that  would  be  jurisdiction  to  entertain  a  review  of 
any  decision,  either  by  a  division  or  by  a  panel  thereof,  involving  a 
question  of  first  impression  or  of  primary  importance  where  it  is 
shown  to  the  joint  en  banc  panel  that  a  prompt  review  of  such  de- 
cision by  the  joint  en  banc  panel  is  necessary  to  avoid  uncertainty 
and  to  promote  uniform  application  of  the  law,  either  within  a  single 
State,  which  in  this  instance  would  be  California,  or  within  the 
several  States  of  such  circuit. 

Now,  in  other  words,  what  is  intended  there,  as  I  would  understand 
it,  and  as  I  would  read  that  language,  ISIr.  Abel,  is  that  this  joint  en 
banc  panel  would  have  the  power  which  the  California  Supreme 
Court  has,  which  the  U.S.  Supreme  Court  has,  and  that  is  to  take 
these  cases  of  great  importance,  or  of  first  impression,  where  you 
know  tliat  if  we  do  not  resolve  that  law  right  now,  or  resolve  that 
question  about  the  interpretation  of  the  statute,  or  a  new  statute 
right  now,  that  subsequent  litigation  will  certainly  produce  a  conflict. 
Ajid  rather  than  allow  that  thing  to  percolate,  as  the  expression  is, 
that  the  court  feels  that  it  is  important  to  resolve  it  right  now,  and 
that  is  what  is  intended  by  the  amendment  proposed  by  the  chairman. 
And  I  would  here,  in  our  discussion,  call  that  the  second  head  of 
jurisdiction. 

Now,  so  my  question  to  you  is  whether  you  agree  tliat  this  second 
head  of  jurisdiction  is  appropriate,  if  there  is  going  to  be  a  joint  en 
banc  panel  sitting  astride  the  two  divisions? 

Mr.  Abel.  I  agree. 

Mr.  Westphal.  All  right. 

INIr.  Abel.  But  reiterating  my  prior  observations  about  the  difficulty 
in  establishing  whether  or  not  at  each  of  these  turning  points  it  is 
an  appropriate  case  for  a  joint  en  banc  panel. 

Mr.  Westphal.  But  that  is  no  diilerent  than  the  decision  that  has 
to  be  made  by  the  California  Supreme  Court  when  it  decides  to  ex- 
ercise its  authority  to  entertain  an  appeal  from  a  superior  court 
without  waiting  for  a  decision  by  one  of  your  intermediate  courts  of 
appeal  ? 

Mr.  Abel.  Well,  I  do  not  recall  the  exact  language  that  governs 
that  step,  but  in  any  event,  it  is  a  point  where  discretion  is  required 
to  be  exercised  by  the  court.  And,  of  course,  that  is  one  of  the  aspects 
of  this  procedure  that  I  am  concerned  about,  because  every  time  you 
have  a  court  exercising  discretion  as  to  whether  or  not  a  case  falls 
within  a  particular  division,  you  have  a  procedural  step,  a  delay,  an 
argument,  and  we  think  it  is  important  to  avoid  that  wherever 
possible. 

Mr.  Westphal.  Really,  Mr.  Abel,  there  is  no  way  that  we  can  get 
around  that,  there  is  no  way  that  the  Congress  can  get  around  it 
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under  the  existing  system.  In  every  circuit,  except  the  first  where  they 
only  have  three  judges,  you  always  have  this  threshold  discretionary 
decision  as  to  whether  a  court  sitting  en  banc  is  going  to  rehear  or 
to  hear  initially,  because  of  its  primary  importance,  one  of  the  ap- 
peals filed  in  its  court.  So  I  do  not  see  how  we  can  avoid  that.  We 
have  to  rely  on  this  discretionary  power  of  the  judges.  I  would  hope 
that  that  discretion  would  be  exercised  in  the  better  fashion  than  it 
apparently  was  exercised  in  the  ninth  circuit  over  a  3-year  period  in 
which  they  only  held  an  en  banc  hearing  on  one  case. 

Mr.  Abel.  If  you  have  the  joint  en  banc  panel,  you  are  stuck  with 
that  step. 

]Mr.  Westppial.  But  we  have  got  that  step  throughout  our  system. 
And  as  our  prior  questioning  here  and  discussion  here  today  indi- 
cates, if  we  look  at  the  1974  record  in  the  ninth  circuit,  there  were 
only  174  cases  out  of  2,551  in  which,  because  of  a  perceived  conflict, 
or  a  perceived  erroneous  decision  by  a  three- judge  panel,  or  a  per- 
ceived case  of  great  importance  that  counsel  ever  suggested  to  the 
court  that  there  should  be  an  en  banc  panel.  So  that  in  looking  at  it 
that  way,  there  should  not  be  a  large  volume,  as  your  statement  indi- 
cates, "two-thirds  of  a  caseload  that  would  wind  up  in  the  joint  en 
banc  panel."  "Wliat  would  wind  up  in  the  joint  en  banc  panel  is  some 
part  of  174  cases,  because  I  assume  that  among  those  174  suggestions 
for  an  en  banc  hearing  which  were  filed  in  the  ninth  circuit  last  year, 
that  a  number  of  them  were  filed  by  counsel  who  felt  that  the  three- 
judge  panel  had  simply  decided  the  case  wrong,  and  they  wanted  the 
court  en  banc  to  correct  what  the}^  felt  was  an  error  by  the  decision 
of  the  three- judge  panel.  So  that  this  correction  for  rightness  or 
wrongness  under  S.  729  is  going  to  be  exercised  by  the  division  sitting 
en  banc,  by  9  judges,  or  by  11  judges.  But  the  function  of  the  joint 
en  banc  panel  is  to  give  you  this  degree  of  unity,  of  judicial  decision 
within  the  limits  of  the  State  of  California. 

Do  we  understand  each  other  a  little  bit  better  on  the  theory  of 
S.  729? 

]Mr.  Abel.  Oh,  j-es.  I  understand  the  theor}-,  Mr.  Westphal.  There 
is  no  problem  of  not  understanding. 

]Mr.  Westphal.  I  thought  it  important  to  establish  that. 

]Mr.  Abel.  Oh,  j'^es. 

jNIr.  Westphal.  Because  I  appreciate  there  may  be  some  differ- 
ence  

My.  Abel.  No. 

Mr.  Westphal.  As  between  us  as  to  whether  it  should  be  a  split 
circuit  by  having  two  divisions  or  whether  it  should  be  but  one 
circuit  with  20  judges  and  only  nine  of  them  sitting  en  banc,  and  we 
have  got  that  basic  difference. 

Mr.  Abel.  Well,  we  have  got  that  basic  difference,  and  then  each 
step,  as  we  described,  of  the  features  embodies  in  729.  I  keep  being 
struck  again  by  what  seems  to  me  to  be  the  practical  difficulties  in 
dealing  with  them. 

Xow,  ]Mr.  Dreifus  I  think  has  some  comment  about  the  number  of 
instances  where  if  California  is  not  all  in  one  division  vou  will  have  a 
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greater  caseload  then  is  suggested  by  simply  extrapolating  the  sta- 
tistics on  what  the  application  for  hearing  en  banc  has  been  in  the 
past. 

jNIr.  Westpiial.  What  comment  do  you  want  to  make  on  that,  Mr. 
Dreifus? 

Mr.  Dreifus.  As  I  said  before,  the  moment  you  divide  a  territory 
such  as  a  State  into  what  are  functionally  two  circuits,  if  they  are 
really  going  to  be  functionally  that,  then  3'ou  will  have  lawyers  and 
judges  inclined  to  think  of  themselves  in  a  separate  manner,  and  you 
will  have  divergences  grow.  At  the  present  time,  the  lawyers  and 
judges  throughout  California  and  throughout  the  ninth  circuit  feel 
a  duty  to  obey  prior  precedent  made  by  the  three-judge  panels  of  the 
circuit  in  the  past.  And  I  would  say  that  174  petitions  for  hearing 
en  banc  out  of  :2,500  appeals  is  a  substantial  number. 

Judge  Chambers  yesterday  adverted  to  the  amount  of  time  that  all 
of  the  judges  must  spend  in  considering  these  petitions,  and  they 
have  to  spend  the  time  even  though  they  deny  the  petitions. 

Xow,  to  come  to  the  basic  thrust  of  joiiv  amendment,  I  would  say 
that  we  are  in  favor  of  any  sort  of  an  amendment  of  S.  729,  as  a, 
hypothetical  matter,  if  I  may  say  this  without  saying  that  I  endorse 
729,  we  are  in  favor  of  an}'  amendment  which  broadens  the  discre- 
tionary jurisdiction  of  your  en  banc  panel  to  take  a  case,  and  com- 
pletely bypass  the  need  of  the  division  en  banc  to  even  concern  itself 
with  the  petition.  To  the  extent  that  you  do  that,  you  eliminate  one  of 
the  most  serious  sources  of  inefficiency  and  delay. 

]Mr.  Westphal.  But  then  what  you  are  suggesting  is  that  you  want, 
really  what  you  want  is  the  California  plan,  which  is  a  court  of  20 
with  only  nine  of  them  serving  the  en  banc  function.  But  what  you 
give  up  under  that  plan  is  a  great  deal  of  collegiality  in  a  court.  You 
create  a  second-class  judge  whose  only  function  is  going  to  be  to  sit 
on  a  three- judge  panel  and  grind  out  the  first  level  of  decision.  He 
Avill  have  no  voice  in  determining  what  is  the  law  of  the  circuit.  And 
as  the  discussion  went  with  Judge  Chambers  yesterday  when  he  was 
j)resent,  ]Mr.  Dreifus.  this  is  perceived  to  be  quite  a  problem. 

]Mr.  Dreifus.  ^Ir.  Westphal,  I  would  have  to  say  that  with  regard 
to  the  first-  and  second-class  judge  comment,  if  that  would  be  ap- 
plicable to  the  California  plan,  I  am  afraid  it  would  also  be  ap- 
]5licable  to  S.  729.  I  believe  the  joint  en  banc  panel  under  S.  729  has 
functions  similar  to  those,  although  not  as  extensive  as  under  the 
California  law. 

]Mr.  Westphal.  But  what  you  do  not  concede,  Mr.  Dreifus,  is  that 
to  the  extent  that  the  nine  judges  in  the  northern  division  would  sit 
in  an  en  banc  capacity,  they  would  have  input  into  determining  what 
is  going  to  be  the  law  of  the  circuit,  unless  that  law  is  overruled  by 
the  joint  en  banc  panel.  The  same  is  true  of  the  11  judges  in  the 
soutiiern  divisioii  that  are  going  to  have  input  at  that  division  era 
banc  level  into  determining  the  law  of  the  circuit. 

Now,  in  those  rare  cases  where  the  joint  en  banc  panel  is  going  to 
have  to  resolve  a  conflict,  or  set  a  rule  of  law  in  a  case  of  first^  im- 
pression, or  great  importance,  then  you  are  going  to  have  a  decision 
out  of  a  joint  en  banc  panel  wliich  will  be  binding  upon  both  divi- 
sions, which  will  be  a  judicial  precedent  in  both  divisions.  It  will  be 
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added  to  this  body  of  judicial  precedent  that  each  of  these  divisions 
will  start  out  with. 

But,  what  you  have  done  under  S.  729  is  that  you  have  organized 
a  20- judge  court  into  two  relatively  efficient,  9  and  11  judge  divisions, 
and  you  have  greatly  increased  the  flow  of  justice  in  the  ninth 
circuit  beyond  that  which  exists  today. 

Mr.  Dreifus.  JNIr.  Westphal,  I  believe  the  basic  flow  of  justice  de- 
j)ends  upon  the  handling  of  cases  by  the  three- judge  panels.  Most 
court  of  appeal  decisions  are  those  of  the  three- judge  panels,  and 
en  banc  decisions  and  the  appeals  to  the  Supreme  Court  are  relatively 
rare  in  comparison. 

The  problem  you  have  is  this :  If  the  divisions  are  each  going  to  sit 
en  banc,  then  one  trades  off  the  inefficiency^  and  delay  of  having  that 
divisional  en  banc  step  in  there,  with  whatever  it  educationally  adds, 
whatever  it  adds  by  way  of  contacts  between  judges  which  they  do 
not  otherwise  have  from  the  simple  fact  they  all  sit  in  rotation  on 
three-judge  panels,  and  presumably  they  all  have  personal  contact 
with  each  other.  As  a  strictly  procedural  step,  we  think  that  the  joint 
en  banc  panel,  assuming  such  a  panel  is  to  be  constituted,  should 
have  the  discretion  in  a  broad  class  of  cases  to  bypass  the  division  en 
banc  so  that  wholly  unnecessary  imposition  on  the  time  of  the  judges 
of  the  division  can  be  avoided  by  the  joint  panel. 

3Ir.  Westphal.  I  would  agree  with  you  if  the  cases  we  are  talking 
about  are  the  cases  of  great  importance,  or  of  first  impression.  But 
to  have  a  bypass  for  every  case  creates  inefficiencies  and  defeats  a  lot 
of  the  principles  that  we  have  had  in  our  circuit  courts. 

Now,  we  are  running  out  of  time,  and  I  have  a  number  of  other 
specific  things  that  I  want  to  give  each  of  you  gentlemen  a  chance  to 
comment  on,  before  we  run  out  of  time  here.  Mr.  Abel,  you  are 
familiar  with  the  suggestion  of  Judge  Chambers  that  judges  who  are 
eligible  for  a  senior  status,  but  who  have  not  taken  senior  status, 
should  be  barred  from  serving  on  the  joint  en  banc  panel,  under 
either  plan? 

]Mr.  Abel.  I  am  familiar  with  that. 

]Mr.  Westphal.  Do  you  agree  with  that? 

jSIr.  Abel.  To  the  extent  I  have  any  standing  or  authority  to  agree 
with  it,  I  agree  with  it.  I  think  that  is  a  matter  that  is  particularly 
within  the  province  of  the  judges  of  the  court.  However,  let  me  ob- 
serve very  firmly  that  I  am  in  favor  of  broadening  the  participation 
in  the  en  banc  process  as  much  as  possible,  and  therefore,  on  that 
i:>rincipal  I  would  support  what  Judge  Chambers  has  said. 

Mr.  Westphal.  All  right  now,  let  us  get  to  the  question,  whether 
there  is  going  to  be  a  joint  en  banc  panel,  or  whether  there  is  going 
to  be  a  panel  of  only  nine  or  your  California  plan,  the  question  of 
how  you  select  those  nine  judges.  Now,  the  alternatives  or  the  choices 
available  to  the  Congress  are  No.  1,  to  select  those  nine  judges  on  a 
strict  basis  of  seniority,  which  is  the  basis  provided  in  S.  729,  and  it 
is  the  basis  from  which  your  California  plan  starts,  subject  to  what- 
ever other  system  the  judges  of  the  ninth  circuit  might  decide  to 
rule. 

OK,  now  we  both  start  with  seniority,  strict  seniority.  The  other 
choice  is  to  have  a  random  selection  whereby  out  of  a  hat  containing 
20  names  you  draw  out  9. 
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A  third  possibility  would  be  to  start  with  seniority,  but  to  provide 
for  rotation,  which  is  what  we  might  refer  to  here  as  the  Hufstedler 
proposal. 

Now,  are  there  any  other  alternatives  other  than  those  three  that 
are  available? 

Mr.  Abel.  I  know  of  none,  and  I  think  you  could  probably  think 
of  some. 

]Mr.  Westpiial.  The  only  other  thing  would  be  to  come  up  with 
some  system  whereby  you  would  number  each  judge  from  1  to  20 
and  say  the  first  panel  will  be  composed  of  judges  1,  3,  5,  7,  and  9,  and 
so  forth,  but  that  becomes  unduly  complicated  to  write,  either  into  the 
statute  or  into  a  rule.  Would  you  agree  with  that  ? 

JNlr.  Abel.  Yes.  You  asked  if  there  are  any  other  possible  methods. 
I  suppose  another  one  might  be  to  have  the  Chief  Justice  of  the 
"United  States  make  the  appointments.  But  I  would  be,  I  think,  op- 
posed to  that,  simply  on  the  ground  that  the  Chief  Justice  is  already 
overburdened,  and  a  more  prudent  selection  method  can  be  left,  it 
seems  to  me,  to  the  judges  of  the  circuit. 

Mr.  Westphal.  Well,  let  me  comment  on  that,  and  I  will  not  say 
whether  I  think  the  Chief  Justice  should  have  additional  duties  or 
not,  but  at  one  time  there  was  a  proposal  that  all  circuit  lines  be 
abolished,  that  all  97  judges  be  put  into  a  huge  pool,  and  that  they 
would  have  some  administrator  perform  the  function  of  composing 
three- judge  panels  out  of  that  97.  And  this  was  a  proposal  for  over- 
coming some  of  these  problems  in  the  circuits,  and  when  that  pro- 
posal was  advanced,  I  said  that  if  they  are  going  to  have  that,  then 
I  want  to  apply  for  the  job  of  selecting  those  three- judge  panels, 
because  once  you  have  the  power  to  select  what  particular  judges 
are  going  to  preside  at  a  particular  term  of  court,  or  to  hear  a  par- 
ticular case,  that  almost  carries  with  it  the  power  to  decide  that  case. 
Would  you  not  agree  with  that. 

Mr.  Abel.  Do  I  have  to  ? 

]\Ir.  Westphal.  So  that  if  we  had  these  three  choices  available  that 
is,  strict  seniority,  random  selection,  or  seniority  modified  by  rota- 
tion, then  we  can  narrow  our  consideration  down  to  these  three  ? 

^Ir.  Abel.  Yes. 

Mr.  Westphal.  Now,  if  you  have  strict  seniority,  I  suppose  the 
disadvantage  to  that  is  that  it  might  be  perceived  that  it  is  too  in- 
flexible in  the  sense  that  if  your  nine  most  senior  judges  were  all 
conservative,  you  are  going  to  make  unhappy  those  who  have  a  more 
liberal  point  of  view.  On  the  other  hand,  if  all  nine  should  happen 
to  be  too  liberal,  you  are  going  to  make  somebody  of  conservative  per- 
suasion a  little  bit  unhappy,  and  that  is  the  basic  objection  to  strict 
seniority,  is  it  not? 
Mr.  Abel.  Yes. 

]Mr.  Westphal.  All  right.  The  advantage  of  strict  seniority  is  that 
it  gives  you  a  relatively  simple  way  of  stating  who  the  nine  judges 
shall  be.  Do  you  agree  with  that  ? 
jNIr.  Abel.  That  is  certainly  true. 

Mr.  Westphal.  All  right.  Now  then,  on  random  selection  whereby 
you  Avould  just  pick  the  names  out  of  a  hat,  I  take  it  that  that  would 
he  a  selection  of  nine  judges  that  would  serve  for  a  specific  period  of 
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time,  6  months  or  1  3'ear,  and  then  you  would  make  another  random 
selection  and  compose  another  nine- judge  panel.  That  is  basically 
Avhat  you  are  talking  about,  is  it  not? 

]Mr.  Abel.  Yes:  of  course,  there  are  some  modifications  of  that. 
That  is,  if  on  the  first  go  around  you  have  selected  nine  judges,  you 
would  want  on  the  second  I  think  to  exclude  those  nine  on  the  random 
selection,  although  that,  of  course,  immediately  poses  the  question  of 
continuity,  because  if  you  have  a  complete  turnover  all  at  one  time, 
the  continuity  objective  becomes  less  attainable. 

jNIr.  Westphal.  Another  problem  with  random  selection  is — and 
I  think  Dean  Griswold  is  the  gi'eatest  opponent  of  that — he  sa^^s  that 
this  reduces  the  system  of  justice  down  to  the  luck  of  the  draw.  And 
what  it  does  is  that  it  promotes  and  ferments  litigation,  because 
there  is  no  stability,  there  is  no  element  of  predictabilit}^  that  enters 
into  the  law,  and  Dean  Griswold  argues  that  one  of  the  greatest 
features  of  our  Anglo-American  s^'stem  is  that  there  is  a  degree  of 
predictability,  and  that  lawyers  can  use  that  as  a  tool  when  they 
advise  a  client  whether  they  should  or  should  not  invest  the  time  and 
effort  into  an  appeal  to  a  higher  court.  The  lawyers  can  look  at  the 
people  on  that  court  and  come  fairly  close  to  predicting  whether  the 
court  will  or  will  not  entertain  that  kind  of  a  question  and  what  the 
outcome  of  that  question  might  be. 

So,  would  3^ou  agree  with  Dean  Griswold  that  a  random  selection 
system  is  not  desirable  because  it  removes  this  element  of  predicta- 
bility from  the  judicial  process? 

Mr.  Abel.  Yes,  I  definitely  would. 

Mr.  Westphal.  All  right.  So  then  the  third  possibility  is  to  have 
a  seniority  system  modified  by  a  rotation.  Now,  Judge  Hufstedler  has 
suggested  that  there  be  a  rotation  of  one  judge  every  6  months.  If 
you  just  applied  the  mathematics  of  that,  it  would  take  51/^  years  for 
that  system  to  work  before  you  would  have  brought  the  11th  judge 
onto  the  court :  It  would  take  5  years  before  you  would  have  brought 
the  10th  judge  onto  the  court,  and  4iA  for  the  9th  judge  and  so  forth. 

Now,  this  is  some  modification  of  seniority,  but  it  really  does  not 
overcome  a  basic  objection  to  the  California  plan,  Avhich  is  if  3'ou 
exclude  11  judges  from  your  en  banc  function  at  any  given  point  in 
time,  even  if  you  have  rotation  you  will  still  have  11  judges  excluded. 
It  would  take  5  or  51/2  years  before  you  have  every  judge  participat- 
ingin  an  en  banc  function  in  some  way. 

Mr.  Abel.  That  is  with  a  panel  of  20  judges? 

Mv.  Westphal.  That  is  with  a  panel  of  20  judges  under  the  Cali- 
fornia plan. 

^\r.  Abel.  ]\[r.  Dreifus  wants  to  comment.  But  let  me  say  this:  I 
think  this  matter  of  how  you  choose  the  judges  to  sit  en  banc,  or  how 
the  judges  themselves  choose  is  a  very  important  and  sensitive  matter. 
I  think  we  all  recognize  that  judges,  being  people,  are  not  all  alike : 
they  are  not  fungible.  Some  judges  have  a  particular  ability  or 
proclivity  for  dealing  with  highly  sensitive  matters  and,  of  course, 
by  hypothesis  the  matters  coming  before  the  joint  en  banc  panel,  or 
the  en  banc  panel,  whichever  system  you  use,  are  going  to  be  the 
tough  cases.  So  the  mechanics  should  recognize  that. 

On  the  other  hand,  they  should  also  recognize  the  very  definite 
possibility  that  sitting  on  the  en  banc  panel  may  tend  to  create  two 
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classes  of  judges,  and  that  would  be  true  to  some  extent  or  another 
under  both  the  bill  and  the  California  amendment. 

Mr.  Westphal.  Let  me  make  this  further  observation.  A  fourth 
possibility  here  is  the  one  which  you  have  in  your  California  fflan 
as  a  means  of  avoiding  the  tough  decision  as  to  just  how  you  are 
going  to  select  these  nine  judges,  and  that  is  to  just  let  the  judges 
themselves  determine  hov^^  they  will  select  their  nine.  Now,  if  you 
stop  and  think  about  that  for  a  moment,  I  am  just  wondering  how 
satisfied  the  bar  would  be  and  the  entire  ninth  circuit  if  the  legisla- 
tion were  to  leave  to  those  judges  the  choice.  Those  judges  would 
have  no  greater  choice  than  what  Ave  have  discussed  here.  They  would 
either  go  by  strict  seniority,  in  which  even  you  are  going  to  make 
certain  elements  of  the  bar  unhappy.  Or  they  could  go  and  select 
by  the  random  system,  where  you  would  have  lawyers  feeling  un- 
happy because  of  the  so-called  luck  of  the  draw.  Or  they  could  have 
the  seniority  system  with  rotation,  which  in  turn  has  advantages  and 
disadvantages  to  it.  How  serious  are  you  about  legislation  which 
would  say  let  the  judges  themselves  decide  it  by  whatever  they  want 
to  do  by  rule  ? 

]Mr.  Abel.  Bear  in  mind  our  statement  does  not  take  a  firm  position 

on  that. 

^Ir.  Westphal.  Yes ;  but  legislation  that  this  committee  passes  will 
have  to  take  a  firm  position,  and  we  want  your  views. 

Mv.  Abel.  That  is  what  I  am  about  to  give  you,  for  what  it's  worth. 
But  it  is  my  personal  view,  and  not  the  view  represented  by  the 
written  testimony.  I  think  you  have  the  balancing  of  concerns  here, 
some  of  which  w'e  have  mentioned.  First,  the  need  to  reduce  the  pos- 
sibility that  somehow  there  will  be  an  in-group  and  an  out-group  of 
judges.  That  is  the  possibility  that  two  classes  of  judges  will  be 
created. 

Second,  you  have  the  objective  of  retaining  to  the  degree  you  can 
the  feature  of  coUegiality  which  the  judges  have  emphasized.  That 
feature  I  think  favors  a'^rotation  method,  because  if  everybody  has 
a  chance  to  serve  on  the  en  banc  panel  in  the  course  of  time,  the 
statute  of  each  judge  will  be  like  that  of  every  other  judge. 

The  third  point  is  that  some  judges  are  more  competent  at  dealing 
with  highly  sensitive  cases  of  the  type  that  come  before  the  en  banc 
panel,  and  one  needs  to  consider  at  least,  perhaps  not  yield  to,  but 
at  least  consider  how  important  it  is  to  have  the  highest  quality  of 
decision  on  the  en  banc  panel. 

Balancing  those  three  features,  there  may  be  others  that  one  could 
think  of,  but  balancing  those  three,  I  think  that  I  would  come  down 
on  the  side  of  a  rotation  at  some  interval  like  6  months,  starting  per- 
haps with  an  initial  panel  picked  on  the  basis  of  seniority  so  that  you 
would  have,  initially,  on  the  panel  the  judges  who  have  served  the 
longest  and  were,  therefore,  in  theory  in  least,  more  familiar  with 
the  history  of  decisions  in  that  circuit. 

jNIr,  Westphal.  I  think  you  have  made  a  good  suggestion,  IMr. 
Abel,  and  the  committee  will  give  consideration  to  it. 

I  might  mention  in  passing  that  I  have  had  long  discussions  with 
your  predecessor,  Seth  Huf stedler,  about  this  particular  problem,  and 
it  gets  to  be  very  difficult  to  write  a  statute,  although  not  impossible. 
It  just  takes  a  lot  of  words  to  write  a  statute  providing  for  a  rotation. 
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There  may  be  an  advantage  for  Congress  to  write  such  a  statute  if  it 
is  able  to  do  so,  because  then  it  is  set  by  Congress  and  it  is  not  left 
open  to  the  complete  discretion  of  the  judges  as  to  how  they  are 
going  to  compose  what  is  a  specific  entity  for  a  specific  purpose  under 
the  congressional  legislation. 

Let  me  move  on  to  another  point  if  I  can. 

Mr.  Dreiftjs.  May  I  add  one  comment,  INIr.  Westphal?  I  believe 
that  the  mathematics  of  it  under  Judge  Hufstedler's  plan,  in  51/^ 
years  all  20  judges  would  have  served,  or  would  have  begun  to  serve. 

JSIr.  Westphal.  Right. 

Mr.  Dreifus.  I  would  also  like  to  add  that  no  one  subject  caused 
as  much  discussion  and  difficulty  for  our  State  bar  committee  as  the 
provision  for  selection  or  appointment  of  the  judges,  and  since  we 
submitted  our  amendment  I  personally  have  my  doubts  about  the 
method  of  leaving  it  to  the  circuit  itself,  unless  some  very  strict  guide- 
lines were  added,  because  I  have  been  told  by  a  number  of  people 
that  even  if  anj-thing  otherwise  would  not  create  first,  second,  third, 
fourth,  or  fifth  class  judges,  by  the  time  you  got  over  the  fight  that 
might  take  place  within  the  circuit  over  this,  you  would  have  con- 
siderable dissension  and  abrasion  between  the  judges. 

Mr.  Westphal.  Now  then,  in  your  statement  on  page  7  you  mention 
the  problem  that  might  occur  under  certain  statutes  setting  up  ad- 
ministrative agencies,  or  under  specific  legislation  such  as  the  Deep 
Water  Ports  Act,  of  determining  which  of  the  two  divisions  would 
have  jurisdiction  over  a  certain  type  of  administrative  agency  review. 
And  of  course,  when  the  administrative  agency  review  is  in  the 
district  court  in  the  first  instance,  there  is  no  problem.  Do  you  agree 
to  that  ? 

Mr.  Dreifus.  Well,  there  is  no  problem  except  that  there  is  a 
larger  distance  to  get  to  the  joint  en  banc  panel. 

j\Ir.  Westphal.  I  suggest  you  did  not  listen  to  my  question,  Mr. 
Dreifus.  The  question  is  if  the  administrative  review  under  the  law 
is  put  in  the  district  court  in  the  first  instance,  then  there  is  no 
problem  of  determining  which  of  the  two  divisions  would  have  the 
authority  to  review  the  decision  of  the  district  court,  if  there  is 
further  review  allowed? 

JMr.  Dreifus.  That  is  correct. 

Mr.  Westphal.  The  problem  comes  in  where  the  administrative 
review  goes  to  the  court  of  appeals  level  in  the  first  instance,  is  that 
not  true  ? 

Mr.  Dreifus.  That  is  true.  But  I  have  to  add  a  comment.  If  you 

have  a  venue  choice  between  the  district  in  the  two  different  divisions, 

you  might  have  an  incentive  to  shop  which  you  would  not  have  now. 

Mr.  Westphal.  Title  28,  section  2343,  which  pertains  to  review  of 

orders  of  Federal  agencies  states  as  follows : 

The  venue  of  a  proceeding  under  this  chapter  is  in  the  judicial  circuit  in 
which  the  petitioner  resides  or  lias  its  principal  office,  or  in  the  United  States 
Court  of  Appeals  for  the  District  of  Columbia  Circuit. 

Now,  under  that  statute  there  will  be  no  problem  in  determining 
which  of  the  two  divisions  has  jurisdiction  to  review  this  administra- 
tive agency,  because  I  take  it  that  the  petitioner  resides  or  has  his 
principal  place,  or  his  principal  office  in  only  one  of  those  two  divi- 
sions, is  that  not  true? 
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Mv.  Dreifus.  That  is  true.  But  I  believe  that  chapter  applies  only 
to  the  special  statutory  review  of  what  are  called  the  bii^  four  or  the 
big  six  administrative  agencies.  It  does  not  apply  to  all  of  these  others 
matters  applicable  to  the  States. 

JMr.  Westphal.  You  are  right,  and  you  have  just  anticipated  my 
next  question  to  you,  which  is  that  the  area  where  we  would  have  the 
problem  is  under  those  statutes  which  State  that  the  review  shall  be 
in  the  circuit  which  embraces  the  State  involved,  or  something  of 
that  kind,  and  there  j'ou  will  have  a  problem  ? 

]\Ir.  Dreifus.  Yes.  You  have  a  problem  in  any  statute  where  the 
venue  section  is  premised  on  what  had  heretofore  been  the  universal 
assumption  that  a  whole  State  is  located  within  a  circuit. 

]\Ir.  Westphal.  Now  then,  section  22  of  S.  729  was  an  attempt  to 
partly  anticipate  some  of  these  problems,  and  we  may  not  have  an- 
ticipated it  completely.  But  section  22  of  the  bill  provides: 

The  terms  judicial  circuit,  circuit  court,  judicial  council  of  the  circuit  and 
court  of  appeals  of  the  appropriate  circuit  as  used  in  this  title  or  other  titles 
also  mean  and  relate  to  a  division  of  a  circuit  which  has  two  or  more  divisions 
created  pursuant  to  this  act,  unless  the  context  in  which  that  term  is  used 
necessarily  excludes  such  meaning. 

Now,  in  the  light  of  the  comments  that  you  have  in  your  prepared 
statement  here  today,  I  think  that  it  would  be  wise  for  the  subcom- 
niittee  to  give  some  further  thought  to  what  additional  language 
would  be  needed  in  order  to  avoid  there  being  any  problem  in  deter- 
mining which  of  the  two  divisions  has  jurisdiction  to  entertain  ad- 
ministrative review  in  the  cases  not  covered  by  big  four  statute.  Do 
you  agree  with  that? 

Mv.  Dreifus.  Yes.  And  I  sympathize  with  the  subcommittee's  prob- 
lem in  that  other  subcommittees  and  committees  of  Congress  are  con- 
stantly adding  statutes,  and  adding  jurisdiction  and  venue  provisions 
in  many  different  ways,  and  I  think  the  only  solution  is  to  go  through 
the  individual  statutes,  and  cross-reference  them,  or  make  appro- 
priate amendments. 

]Mr.  Westphal.  One  other  point  your  statement  makes  is  that  in 
the  provision  which  would  allow  10  days  within  which  to  apply  to 
the  joint  en  banc  panel,  or  to  certify  that  the  joint  en  banc  panel  was 
necessary  for  the  consideration  of  a  case,  you  suggest  that  the  10 
days  is  too  short.  And  you  point  out  that  under  rule  40  of  the  Federal 
Rules  of  Procedure  it  provides  a  14-day  period.  I  might  say  that  I 
am  inclined  to  agree  with  you  that  we  should  have  the  same  period 
of  time,  and  10  days  probably  is  too  short,  but  the  least  that  we 
should  do  is  have  14  days  which  will  make  it  the  same  time  factor  as 
there  is  for  an  appeal  in  the  first  instance. 

Mr.  Dreifus.  May  I  make  a  comment  on  that,  ]\Ir.  Westphal? 

]Mr.  Westphal.  Yes. 

ISIr.  Dreifus.  xlnd  I  would  note  that  Judge  Dimiway  thoroughly 
agrees  with  us.  and  he  recommends  30  days. 

Mr.  Westphal.  I  understand  that.  The  problem  that  T  perceive  is 
that  if  you  start  having  different  time  factors  in  the  ninth  circuit 
than  you  do  in  other  circuits,  you  have  added  some  problems  for 
lawyers  who  are  not  too  familiar  with  the  procedural  steps  in  the 
ninth  circuit. 

]Mr.  Dreifus.  Yes.  And  I  should  add  that  the  State  bar  in  Cali- 
fornia, at  the  urging  of  many  attornej^s,  has  under  consideration  a 
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recommendation  to  the  Eules  Advisory  Committee  to  change  that  14- 
day  period. 

^Ir.  Westphal.  Do  you  not  think  that  the  resokition  of  that  ques- 
tion should  be  made  in  that  fashion  by  the  Eules  Advisory  Committee 
rather  than  by  this  committee  in  this  legislation  trying  to  come  up 
with  a  different  time  factor  ?  In  other  words,  if  14  days  is  too  short  a 
period  of  time,  within  which  to  give  counsel  an  opportunity  to  decide 
whether  to  appeal  or  not,  shoulcl  there  not  be  a  decision  which  affects 
the  appellate  procedures  throughout  the  country  rather  than  this 
limited  phase  of  this  particular  procedure  in  the  ninth  circuit? 

]Mr.  Dreifus.  Yes,  with  one  problem.  The  ninth  circuit  used  to  have 
30  days  before  we  had  the  Federal  Rules  of  Appellate  Procedure.  It 
got  reduced  down  to  14  days,  and  as  a  result  of  some  urging,  I  at- 
tempted to  do  some  research  on  where  the  14  clays  came  from.  And  I 
could  not  find  anything  over  at  the  judicial  center.  I  did  observe  that 
the  second  circuit  and  some  of  the  eastern  circuits  had  14  days,  and 
apparently  that  is  where  they  got  it  from. 

There  is  a  big  difference  in  sending  a  petition  for  a  hearing  or  re- 
hearing in  Washington,  Alaska,  Hawaii,  Seattle,  Portland,  or  Las 
Vegas  to  San  Francisco  than  it  is  to  send  it  from  Brooklyn  to  Foley 
Square  in  New  York.  And  I  believe  the  geographical  differences  in 
the  circuits  calls  for  differentiation,  or  at  least  if  there  should  not  be 
a  differentiation  there  should  be  a  substantially  longer  x)eriod.  The 
Supreme  Court  allows  25  days. 

Now,  this  brings  up  another  drafting  problem.  With  our  amend- 
ment as  drafted  in  such  a  way  that  procedural  matters  germane  to 
the  rules  are  placed  directly  in  the  appellate  rules,  I  believe  the  sub- 
committee might  wish  to  consider  that  in  any  bill  that  it  recommends, 
procedural  matters  are  separated  out  from  the  statutory  matters  and 
put  directly  in  the  rules,  and  we  would  be  in  favor  of  that,  whatever 
bill  is  reported. 

jSIr.  AVestphal.  In  any  event,  we  thank  you  for  having  called  that 
problem  to  our  attention,  and  also  the  problem  about  whether  the 
time  should  run  from  service  of  the  notice  of  entry  of  judg-ment,  or 
from  the  entry  of  judgment.  And  I  might  explain  that  the  drafts- 
manship having  it  run  from  the  service  of  the  notice  rather  than  from 
the  entry  was  based  upon  the  rule  which  requires  the  clerk  to  im- 
mediately serve  notice  of  the  entry  of  judgment  upon  the  entry  of 
judgment.  So,  it  might  be  a  little  bit  longer  time  in  running  it  from 
the  service  than  from  the  entry  of  judgment,  but  I  agree  that  it 
should  run  from  the  entry  of  judgment,  and  the  period  of  time  is  a 
matter  that  the  subcommittee  will  have  to  consider  in  the  light  of 
this  discussion  we  have  just  had. 

I  think  that  is  all  the  questions  I  have. 

Senator  Burdick.  I  have  no  further  questions.  Before  we  adjourn 
the  hearing  we  will  receive  for  the  record  a  letter  dated  ]March  17, 
1975,  together  with  a  mailogram  dated  May  23,  1975  from  the  Bar 
Association  of  San  Francisco,  and  a  letter  dated  February  20,  1975, 
from  ^Iv.  Luck,  the  ninth  circuit  executive,  to  IMr.  Westphal,  tlie  sub- 
committee counsel.  There  will  also  be  received  letters  from  certain 
senior  judges  from  the  fifth  circuit;  namety.  Judge  Elbert  Tuttle,^ 
Judge  Warren  Jones,  and  Judee  Richard  Reeves. 
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The  record  will  remain  open  to  receive  a  statement  to  be  submitted 
on  behalf  of  the  Lawyers  Committee  on  Civil  Rights  Under  Law. 
Subject  to  the  foregoing,  the  meeting  is  adjourned. 

The  Bar  Association  of  San  Francisco, 

ISan  Francisco,  Calif.,  March  17,  1975. 
Re  :  Ninth  Circuit  Reorganization. 
Senator  Quentin  N.  Burdick, 
U.S.  Senate, 
Washington,  B.C. 

Dear  Senator  Burdick  :  Thank  you  for  your  earlier  letters,  furnishing  copies 
of  S.  729  and  S.  2990  (93rd  Congress).  The  Bar  Association  of  San  Francisco 
appreciates  the  continuing  careful  consideration  given  by  you  to  the  needs  of 
the  Nintli  Circuit. 

We  favor  devisions  so  long  as  Califoi'nia  remains  intact 

Congress  should  pass  legislation  to  create  divisions  within  the  Ninth  Circuit 
provided  that  a  split  of  California  is  avoided.  The  divisional  concept  seems  to 
be  a  worthwhile  innovation  to  assist  larger  circuits  to  handle  increasing  case 
loads.  Also  the  use  of  an  executive  committee  of  judges  for  en  banc  hearings 
is  desirable  for  the  larger  circuits. 

Therefore,  the  Bar  Association  of  San  Francisco  opposes  S.  729  (as  well  as 
S.  2990)  only  because  it  would  split  California  between  two  divisions.  We  rec- 
ognize that  California  continues  to  contribute  a  large  percentage  of  the  appeals 
to  the  Ninth  Circuit.  At  the  same  time  w^e  foresee  a  potential  for  confusion 
and  conflict  and  divisiveness,  if  parts  of  California  are  placed  in  different 
divisions.  On  the  other  hand,  placing  California  entirely  within  one  division 
would  promote  harmony  of  panel  decisions  affecting  California.  Any  conflicts 
should  be  resolved  at  the  divisional  level. 

The  concept  of  dividing  the  .iurisdiction  of  one  court  (the  Ninth  Circuit) 
into  branches  (divisions)  has  been  utilized  successfully  in  several  state  sys- 
tems. Nevertheless,  such  division  in  itself  entails  some  potential  problems  and 
risks.  We  believe  that  a  split  of  California  greatly  would  compound  the  prob- 
lems and  risks  attendant  ujjon  the  experiment  of  dividing  the  circuit. 

Divisional  lines  may  iecome  new  circuit  boundaries 

There  is  a  further  consideration.  Although  the  divisional  concept  is  promis- 
ing, it  represents  something  of  an  experiment.  In  the  future  the  Congress  may 
determine  to  create  two  new  circuits  in  place  of  the  Ninth  Circuit.  There 
would  be  a  natural  tendency  to  create  those  circuits  along  divisional  lines 
earlier  established.  Any  such  solution,  if  California  already  had  been  severed 
into  two  divisions,  would  not  be  palatable  and  would  be  vigorously  opposed 
for  the  reasons  expressed  by  us  last  fall. 

We  reluctantly  accept  another  litigation  tier 

We  do  have  some  misgivings  about  the  creation  of  another  tier  for  litigants 
and  lawyers  in  the  setting  up  of  divisional  review  en  banc  between  the  panels 
and  circuit  review.  But,  the  potential  advantages  to  us  outweigh  this  drawback. 
Larger  and  larger  cii'cuits  of  twenty  and  then  twenty-five  or  tliirty  judges 
should  be  able  to  work  more  cohesively  in  two  (or  more)  groups.  If  so,  this  will 
mean  better  unity  within  each  division  with  clearer  guidelines  for  the  trial 
judges.  Use  of  an  executive  committee  for  circuit  en  banc  hearings  should 
facilitate  resolution  of  any  inter-divisional  conflict. 

Endorsement  of  additional  judges 

We  do  favor  the  proposed  addition  of  seven  judges  in  the  Ninth  Circuit.  ;More 
judges  definitely  have  been  needed  for  some  time.  But  we  cannot  be  sanguine 
that  twenty  judges  will  be  able  to  work  more  cohesively  together  than  two 
groups  of  judges  of  a  lesser  number.  California  alone  or  California  with  one 
or  more  states  (e.g.  Arizona  or  Hawaii  and  Guam)  should  constitute  on  divi- 
sion. Tlie  thirteen  judges  or  so  required  for  such  a  division  should  be  able  to 
work  together  more  cohesively  than  the  same  number  that  have  had  to  cover 
the  entire  area  of  the  Ninth  Circuit. 

Endorsement  of  a  joint  en  tone  panel 

We  believe  that  an  executive  committee  for  en  banc  hearings  is  a  workable 
idea  worth  trying.  Gathering  nine  judges  would  be  much  easier  than  gathering 
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twenty.  It  is  doubtful  that  argument  to  twenty  judges  is  really  feasible.  Cer- 
tainly decision  by  nine  can  be  accomplished  more  swiftly  and  certainly  than 
decision  by  twenty. 

The  scope  of  the  panel  should  extend  to  all  inter-divisional  conflicts. 

Opposition  to  selection  of  the  panel  bp  seniority  alone 

We  oppose  selection  of  the  joint  en  banc  panel  on  the  basis  of  seniority  alone. 
The  panel  should  be  more  representative.  All  judges  in  the  circuit  should  have 
more  of  a  sense  of  participation  or  of  a  chance  to  participate. 

We  prefer  selection  of  the  executive  committee  or  joint  en  banc  panel  on  a 
basis  of  qualified  seniority.  Perhaps,  the  initial  terras  for  the  senior  judges 
could  be  for  1,  2,  3  and  4  years  with  vacancies  filled  from  the  rest  of  the 
judges  by  random  selection. 

Please  be  assured  of  our  keen  and  continuing  interest  in  this  matter.  We 
appreciated  your  invitation  to  send  a  spokesman  to  testify  at  the  hearings  this 
week,  but  we  believed  that  this  letter  could  present  the  Association's  views 
adequately.  We  ask  that  our  letter  be  made  part  of  the  record.  We  are  sending^ 
copies  of  this  letter  to  other  interested  associations  and  persons. 
Respectfully  yours, 

E.  Robert  Wallach, 

President. 
Bernard  Petrie, 
Chairman,  9th  Circuit  Committee. 


[Mailgram] 


San  Francisco  Bar  Assoctation, 
San  Francisco,  Calif.,  May  23, 1975. 
Sen.  QuENTiN  N.  Burdick, 
Washington,  D.C. 

Dear  Senator  Bttrdick  :  The  San  Francisco  Bar  Association  respectfully  calls 
your  attention  again  to  its  letter  of  March  17  on  the  two-division  proposal  for 
the  nintli  circuit.  We  endorse  the  position  of  the  California  State  Bar.  seeking 
seven  additional  judges  for  the  circuit  and  supporting  the  executive  committee 
en  banc  concept.  Also  we  continue  to  support  the  concept  of  division,  so  long  as 
California  is  kept  intact. 

Robert  Wallach. 

President. 


Office  of  the  Circuit  Executive, 
U.S.  Court  of  Appeals  for  the  Ninth  Circuit, 

San  Francisco,  Calif.,  February  20,  1975. 
William  P.  Westphal,  Esq., 

Chief  Counsel.  U.S.  Senate,  Committee  on  the  Judiciary.  Suhcommittee  on  Im- 
provements in  Judicial  Machinery,  Dirksen  Office  Buildirifj.  WaRhinyton,  D.C. 
Dear  Bill  :  I  enjoyed  talking  with  you  at  the  National  Conference  on  Appel- 
late Justice.  I  thought  it  was  a  very  interesting  and  informative  assemblage. 

Otherwise,  I  am  answering  your  letter  of  January  2.  1975.  about  the  number 
of  suggestions  for  rehearing  en  banc  filed  in  this  court  in  Fiscal  1974. 

In  that  year  174  such  suggestions  were  filed.  Of  these,  1R6  were  denied.  Of 
the  remaining  eight,  the  court  held  hearings  en  banc  in  five,   and  the  other 
three  were  siibmitted  to  the  court  en  banc  without  argument. 
Best  regards. 
Sincerely, 

William  B.  Luck. 


U.S.  Court  of  Appeals, 
Fifth  Judicial  Circuit. 

Atlanta,  Ga. 
Hon.  WiLLiAAf  J.  Weller, 
Tteputy  Counsel, 
Suhcommiitee  on  Improvements  in  Judicial  Machinery 

Dear  Mr.  Weller:  Your  courteous  letter  addressed  to  me  as  a  senior  judge 
of  the  Court  of  Appeals  of  the  Fifth  Circuit  was  forwarded  to  me  here  where  I 
am  sitting  with  the  Ninth  Circuit  but  without  a  secretary's  assistance. 
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I  have  not  heretofore  made  a  statement  concerning  the  current  proposed  leg- 
islation to  realign  the  Fifth  and  Ninth  Circuits  because  I  feel  that  the  Active 
Judges  would  express  adequately  any  arguments  pro  or  con. 

However,  I  do  find  myself  in  liaison  with  the  minority  of  our  judges.  I  deeply 
regret  the  circumstances  which  seem  to  dictate  a  split  of  the  Fifth  Circuit,  I 
can  best  express  my  reason  by  aligning  myself  completely  with  Judge  Wisdom 
in  his  several  statements.  Our  court  would  lose  much  of  its  characteristics  of 
a  truly  National  Court,  if  it  were  to  be  divided. 
Sincerely  yours, 

Elbert  P.  Tuttle. 

U.S.  CoTJKT  OF  Appeals, 

Fifth  Judicial  Circuit, 
Jacksonville,  Fla.,  May  2, 1975. 
William  J.  Weller, 

Deputy  Counsel,  Subcommittee  on  Improvements  in  Judioial  Machinery, 
Washington,  D.C. 

Dear  Mr.  Weller:  Your  letter  of  April  28,  1975  is  acknowledged.  I  am  not 
among  those  who  think  that  you  can  improve  a  court  by  adding  additional 
judges,  hiring  additional  law  clerks  and  disposing  of  appellate  cases  in  a  sum- 
mary manner. 

As  you  know,  there  are  a  considerable  number  of  lawyers  who  feel  that  the 
constitutional  right  to  be  heard  should  include  a  right  to  have  someone  with 
an  ear  to  listen  which  would  permit  oral  argument  wherever  desired.  There 
are  some  who  feel  that  there  may  be  too  inuch  adjudication  by  court  personnel 
other  than  judges. 

I  think  it  is  most  desirable  that  the  Fifth  Circuit  be  divided.  If  it  is  to  be 
divided,  I  see  no  reason  why  it  should  not  be  into  two  circuits  rather  than  two 
divisions  even  though  there  may  be  some  basis  for  this  fictional  procedure  in 
splitting  the  Ninth  Circuit. 

I  do  not  think  the  ends  of  justice  will  be  served  by  being  able  to  boast  of 
the  largest  constitutional  court  in  history. 
Yours  truly, 

Warren  L.  Jones, 
U.S.  Circuit  Judge. 

U.S.  Court  of  Appeals, 
Fifth  Judicial  Circuit. 
Montgomery,  Ala.,  May  6,  1915. 
William  J.  Weller,  Esq., 

Deputy  Counsel,  Subcommittee  on  Improvements  in  Judicial  Machinery, 
U.S.  Senate,  Washington,  D.C. 

Dear  Mr.  Weller  :  Your  letter  of  April  28th  inviting  me  to  send  to  the  sub- 
committee staff  my  views  concerning  circuit  realignment  is  heartily  appreciated. 
Being  invited,  I  must  in  good  conscience  respond,  despite  my  deference  to  my 
Brothers  who  are  in  regular  active  service  and  my  reluctance  to  raise  the  ugl.v 
subject  of  racial  prejudice  on  which  my  views  may  be  considered  extreme.  I  am 
happy  that  on  some  fronts  the  war  against  racial  discrimination  appears  to 
have  been  won.  However,  the  victory  is  far  from  complete,  and  it  is  too  early 
for  us  to  rest  assured  that  the  present  advances  are  safely  permanent.  It  may 
be  significant  that  while  the  Fifth  Circuit  contains  a  larger  percentage  of 
Blacks  than  any  other  circuit,  no  Black  has  been  or  in  the  foreseeable  future 
will  be  appointed  in  this  Circuit  as  either  a  circuit  judge  or  a  district  judge. 

These  views  have  troubled  me  from  almost  the  beginning  of  the  legal  and 
social  revolution  which  still  affects  our  Nation  as  a  whole,  and  is  most  acute 
in  the  six  deep  Ponth  states  of  the  Fifth  Circuit. 

On  May  19,  1964,  I  wrote  to  The  Honorable  Robert  F.  Kennedy  a  letter  some 
parts  of  which  I  may  reveal  without  breach  of  confidence  or  unpleasant  refer- 
ence to  individuals.  Because  my  views  on  the  subject  remain  the  same  as  those 
expressed  in  that  letter,  I  quote  at  some  length : 

"My  dear  Mister  Attorney  General : 

"I  plan  to  be  in  Washington  on  June  Ifi  and  17  and  hope  that  it  may  be  con- 
venient for  you  to  discuss  with  me  at  that  time  the  proposed  split  of  our  Fifth 
Circuit.  In  my  opinion,  that  proposal,  if  enacted  into  law,  will  probably  delay 
for  many  more  weary  years  the  dream  of  our  Negro  citizens  for  equality  before 
the  law. 
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"I  cannot  reasonably  ask  you  to  spare  me  the  length  of  time  needed  to  tell 
you  my  views  on  this  subject,  and  even  if  you  could  do  so,  my  granddaughters 
would  probably  be  tugging  at  my  coattail  to  guide  them  around  Washington  as 
I  have  promised.  I  hope,  therefore,  that  you  may  find  time  to  read  and  consider 
this  necessarily  long  letter.  The  carbons  enclosed  are  for  your  convenience  in 
the  event  you  care  to  discuss  its  contents  with  Mr.  Burke  Marshall,  Mr.  John 
Doar  or  other  members  of  your  staff.  While  your  opposition  to  this  proposal 
might  be  decisive,  I  do  not  ask  that  you  become  involved  unless  you  see  fit,  but 
do  ask  your  views  as  to  whether  I  am  unduly  alarmed  and,  if  not,  as  to  the 
course  I  should  follow  to  prevent  the  proposed  split. 

"You  or  some  of  your  staff  may  have  attended  the  meetings  of  the  last  Judi- 
cial Conference  of  the  United  States.  The  Chief  Justice  has  not  yet,  so  far  as 
I  am  aware,  made  its  proceedings  public.  However,  a  news  story  out  of  Wash- 
ington on  about  April  21st  showed  that  'the  proposed  split  would  reduce  tlie 
circuit  to  four  states — Alabama,  Floi'ida,  Georgia  and  Mississippi — by  creating 
an  eleventh  circuit  composed  of  Louisiana,  Texas  and  the  Canal  Zone,'  that  'a 
resolution  calling  for  the  rearrangement  has  been  approved  by  the  judicial 
conference,'  and  that  'details  of  the  plan  came  from  Hubert  H.  Finzel.  chief 
counsel  of  the  Senate  subcommittee  on  improvements  in  judicial  machinery, 
who  is  helping  to  draft  the  bill.'  Since  that  news  story,  two  proposed  drafts  of 
legislation  that  would  have  the  effect  of  dividing  the  Circuit  have  been  sub- 
mitted to  the  Circuit  Judges  of  the  Fifth  Circuit  for  their  views  as  to  technical 
draftsmanship. 

******* 

"The  proposed  split  having  been  approved  by  the  Judicial  Conference,  it  may 
.seem  presumptuous  for  me  to  further  resist  it.  In  my  opinion,  however,  the 
probable  effects  of  tiiis  proposed  split  go  beyond  questions  of  judicial  adminis- 
tration and  the  business  of  the  courts  to  which  the  functions  of  the  Judicial 
Conference  are  limited.  See  section  331  of  Title  28,  United  States  Code.  While 
the  President  and  you  are  preoccupied  in  securing  passage  of  the  1964  Civil 
Rights  Bill,  this  proposed  split,  if  enacted  into  law,  might  constitute  a.  second 
line  of  defense  having  the  potential  of  delaying  for  the  foreseeable  future  any 
enforcement  of  present  or  future  civil  rights.  I  have  in  mind  more  particularly 
the  hard-core  states  of  Alabama  and  Mississippi. 

"I  have  the  utmost  respect  for  the  integrity  and  ability  of  every  Circuit 
Judge  on  the  Fifth  Circuit  as  now  constituted.  I  would  deplore,  however,  the 
loss  by  the  Fifth  Circuit  of  the  services  of  such  judges  as  Judge  Wisdom  and 
Judge  Brown.  I  do  not  mention  Judge  Hutcheson,  for  on  account  of  his  ad- 
vanced age  we  cannot  hope  to  have  the  benefit  of  his  services  much  longer.  *  *  * 
Thus  you  can  tmderstand  my  concern,  and  even  alarm,  over  the  probability 
that  if  Louisiana  and  Texas  are  excluded  from  the  Fifth  Circuit  a  majority 
of  the  judges  of  the  Court  of  Appeals  for  the  reduced  Fifth  Circuit  will  not 
favor  a  policy  of  vigorous  and  effective  enforcement  of  civil  rights.  If  my  pes- 
simistic apprehensions  should  prove  true,  the  probable  effect  upon  the  district 
courts  within  the  Circuit  can  be  accurately  foretold  by  considering  their  recent 
pa.st  history  as  contained  in  a  carefully  documented  Comment.  Judicial  Per- 
fnrmance  in  the  Fifth  Circuit.  73  Yale  Law  Journal  90  (1963).  In  the  absence 
■of  a  strong  Court  of  Appeals,  the  Supreme  Court  is  too  remote  to  have  an  effec* 
tive  control  over  the  conduct  of  the  district  courts. 

'"If  the  civil  rights  issue  could  be  avoided — and  it  cannot — I  would  still  be 
opposed  to  the  legislation  as  uneconomical,  unnecessary  and  unwise.  To  elab- 
orate upon  such  views,  however,  would  unduly  prolong  this  letter.  *  *  ♦ 

"My  duty,  it  seems  to  me  is  to  do  whatever  a  judge  can  with  honor  and  dig- 
nity do  to  prevent  this  proposed  split  of  the  Fifth  Circuit,  and  I  earnestly  seek 
your  advice  to  that  end." 

Parentheticaly,  I  would  repeat  as  of  the  present  time  a  sentiment  expressed 
in  the  foregoing  letter  and  emphasize  that  I  have  the  utmost  respect  for  the 
integrity  and  ability  of  every  circuit  judge  now  on  the  Fifth  Circuit  but.  be- 
cause of  differences  in  viewpoints  among  the  various  judges.  I  would  deplore 
the  loss  by  the  Fifth  Circuit  of  the  services  of  those  judges  who  reside  either 
in  Louisiana  or  in  Texas. 

My  apprehensions  were  accentuated  by  the  pressure  for  my  retirement 
brouglit  about  by  a  provision  of  the  Omnibus  .Tudsreship  Bill,  as  I  explained  in 
a  letter  to  Mr.  Justice  Hncro  L.  Black  on  February  15,  1966 : 

"My  dear  Mr.  Justice  Black : 
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"I  am  sending  to  you  as  our  Fifth  Circuit  Justice  a  copy  of  my  letter  of 
retirement  forwarded  this  day  to  the  President.  As  indicated,  I  hope  to  continue 
to  perform  the  duties  to  which  I  may  be  designated  and  assigned  either  by  the 
Cliief  Justice  or  by  the  Chief  Judge  or  Judicial  Council  of  the  Fifth  Circuit. 
Indeed,  my  retirement  is  more  in  name  than  in  fact.  The  timing  of  it  is  oc- 
casioned by  the  Omnibus  Judgeship  Bill,  which  I  am  informed  will  probably  be 
enacted  into  law  within  the  next  two  weeks  and  which  includes  the  following 
provision:  '(c)  The  President  shall  appoint,  by  and  with  the  advice  and  consent 
of  the  Senate,  four  additional  circuit  judges  for  the  Fifth  Circuit.  The  first 
four  vacancies  occurring  in  the  office  of  circuit  judge  in  said  circuit  shall  not 
be  filled.'  The  Administrative  Office  advises  me  the  Department  of  Justice 
construes  that  provision  to  mean  that  the  first  four  vacancies  occurring  after 
the  bill  has  been  enacted  into  law  shall  not  be  filled. 

"In  closing,  may  I  again  advise  you  that  I  am  going  to  keep  on  working  as 
long  as  I  am  physically  and  mentally  capable,  and  I  feel  no  evidence  of  failure 
at  this  time.  It  has  been  one  of  my  highest  privileges  to  work  under  you  as 
our  Circuit  Justice." 

My  general  views  on  circuit  realignment  remain  the  same  as  expressed  in  a 
letter  which  I  wrote  to  Chief  Judge  Brown  on  May  29,  1973,  and  a  part  of 
which  I  quote : 

"Dear  Judge  Brown : 

"I  thank  you  for  your  letter  of  May  24  and  for  requesting  the  views  of  the 
Senior  Judges. 

"It  seems  to  me  that  the  first  and  most  important  question  to  be  answered 
is  whether  a  geographical  realignment  of  the  circuits  is  necessary  or  even 
advisable  to  relieve  overburdened  Courts  of  Appals.  I  think  not  for  many 
reasons. 

"No  judge  familiar  with  the  enormity  of  a  court  of  appeals'  work  would  min- 
imize the  seriousness  of  the  problem,  but  is  geographical  realignment  the 
answer?  For  the  first  time  since  the  creation  of  the  Courts  of  Appeals  in  1S91, 
we  face  the  problem  on  a  national  scale.  Solving  the  problem  by  merely  creat- 
ing new  circuits  has  many  disadvantages,  among  others  the  following : 

"1.  For  some  circuits,  as  of  today  it  may  offer  a  possible,  but  temporary, 
solution.  For  others,  such  as  the  District  of  Columbia  Circuit,  geographical 
realignment  appears  already  to  be  impossible.  For  such  populous  states  as  New 
York  and  California,  geographical  realignment  would  require  in  the  near 
future  placing  parts  of  the  same  state  in  different  circuits. 

"2.  The  boundaries  of  the  circuits  should  aid  the  Courts  of  Appeals  in  per- 
forming their  functions  as  national  courts.  Courts  composed  of  judges  from 
states  with  diverse  interests  and  traditions  can  be  expected  to  maintain  a 
broad  and  nationally  comprehensive  outlook,  while  courts  composed  of  judges 
from  a  single  state  or  from  two  or  three  states  might  tend  to  become  provin- 
cial. Extending  this  thought  into  the  foreseeable  future,  geographical  realign- 
ment may  increasingly  tend  to  lower  the  efficiency  and  prestige  of  Courts  of 
Appeals  as  truly  national  courts. 

"3.  Each  of  the  present  circuits  has  a  well-deserved  pride  in  its  traditions, 
methods,  and  decisions,  which  it  follows  in  preference  to  those  of  other  circuits, 
but  with  due  respect  to  the  other  circuits.  Such  balance  of  values  with  which 
the  several  circuits  are  now  familiar  will  be  disrupted  by  any  comprehensive 
geographical  realignment. 

"4.  Creation  of  additional  circuits  may  result  in  more  inter-circuit  conflicts, 
which  would  either  add  to  the  burdens  of  an  even  more  overburdened  Supreme 
Court  or  require  the  creation  of  some  new  tribunal,  such  as  the  presently  pro- 
posed National  Court  of  Appeals.  As  between  the  alternatives,  it  is  far  better 
to  keep  the  eonflicts  intra-circuit  and  settle  them  by  en  banc  Courts  of  Appeals, 
than  to  add  to  the  burdens  of  the  Supreme  Court."' 

In  addition  to  the  views  expressed  in  the  foregoing  letter,  and  in  lieu  of  a 
geographic  split.  I  suggest  that  the  core  of  the  boil  be  removed  by  developing 
a  less  burdensome  method  of  settlins  Intra-circuit  conflicts.  I  agree  with  the 
following  suggestions  made  by  Judge  Wisdom  : 

"I  should  like  to  say  a  word  on  en  bancs.  There  is  no  reason  in  the  world 
why  we  should  have  an  en  banc  court  of  1.5.  If  the  cause  for  putting  a  case  en 
banc  is  a  conflict  within  the  circuit,  that  can  be  disposed  of  by  another  panel 
that  is  not  composed  of  members  who  sat  on  the  conflicting  panels,  or  it  could 
be  disposed  of  by  an  en  banc  oourt  of  five.  Of  course,  that  would  take  leci^jln- 
tion.  The  British  use  a  court  en  banc  of  fi  and  they,  too,  havp  a  full  court  of 
1,5,  plus  trial  judges  to  draw  on,  in  their  court  of  appeals,  criminal  division. 
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"One  of  the  criteria  we  liave  been  using  for  putting  a  ease  en  banc  is  tlie 
importance  of  the  case.  I  believe  tliat  tliis  is  a  serious  mistalve.  If  tiie  case  is 
very  important,  by  putting  it  en  banc  we  simply  delay  its  getting  to  the  Supreme 
Court,  possibly  by  as  much  as  8  months  to  a  year.  The  importance  of  a  case 
should  no  longer  be  used  as  a  criterion  for  hearing  cases  en  banc. 

"I  feel  that  the  burdens  of  en  banc  hearings  are  greatly  exaggerated.  Cer- 
tainly the  fifth  circuit  should  not  be  divided  because  of  10  or  15  extra  cases 
that  are  heard  en  banc.  If  we  must  have  an  banc  hearings  to  settle  intracir- 
cuit  conflicts,  I  would  suggest  legislation  allowing  three  judges,  neutral  judges, 
or  a  panel  of  five  chosen  at  random,  to  settle  intracircuit  conflicts." 

(Hearings,  Part  1  Circuit  Realignment,  p.  101.) 

As  to  the  Fifth  Circuit  I  would  make  a  substitute  suggestion,  that  is  to 
create  by  legislation  an  en  banc  panel  of  seven  judges  to  consist  of  the  Ciiief 
Judge  of  the  Circuit  ajid  the  senior  judge  in  regular  active  service  from  each 
of  the  circuit's  six  states.  I  would  suggest  leaving  to  that  panel  also  the  ques- 
tion of  which  hearings  or  rehearings  should  be  considered  en  banc.  If  and 
when  the  en  banc  problem  is  solved,  the  number  of  three-judge  panels  can  be 
increased  as  needed,  and  creation  of  new  circuits  and  geographical  realign- 
ment will  be  unnecessary.  Our  circuits  as  now  constituted  can  then  be  per- 
mitted without  disruption  to  continue  their  steady  improvement  of  the  admin- 
istration of  justice. 

Again  thanking  you  for  the  privilege  of  submitting  my  views,  I  remain, 
Sincerely, 

Richard  T.  Rives, 

U.S.  Circuit  Judge. 

Statement  of  Neal  P.  Rutledge  and  Terbence  Roche  Murphy  on  Behalf  ob" 
THE  Lawyers'  Committee  fob  Civil  Rights  Undeb  Law 

Mr.  Chairman:  We  are  Neal  P.  Rutledge  and  Terrence  Roche  Murphy,  mem- 
bers of  the  Washington  law  firm  of  Wald.  Harkrader  &  Ross.  We  submit  this 
statement  on  behalf  of  the  Lawyers'  Committee  for  Civil  Rights  Under  Law. 
Tlie  Lawyers'  Committee  was  organized  in  1963  at  the  express  request  of  the 
President  of  the  United  States  to  mobilize  the  energies  and  resources  of  the 
private  Bar  in  support  of  the  movement  to  remove  racial  discrimination  from 
American  life  through  legal  process.  Each  succeeding  President  expressed  re- 
newed support  for  the  Committee  and  its  objective.  The  Committee  has  a  na- 
tional Executive  Board  comprised  of  lawyers  practicing  in  most  major  cities 
and  a  national  office  and  staff  in  Washington.  D.C.  It  also  operates  a  Field 
Office  in  Jackson,  jNIississippi,  staffed  by  four  attorneys.  Associated  committees 
operate  in  Washington,  Chicago,  Philadelphia,  Boston,  and  San  Francisco.  Aflfili- 
ated  offices  are  in  Los  Angeles,  Cleveland,  Kansas  City,  Indianapolis,  New 
Orleans.  Birmingham,  and  Atlanta. 

Mr.  IMurphy  is  a  member  of  the  Executive  Board  of  the  Washington  Lawyers' 
Committee  and  had  handled  litigation  for  that  office  and  for  the  national  Law- 
yers' Committee  and  its  Mississippi  Field  Office  at  various  levels  in  the  federal 
judicial  system,  Including  the  United  States  Supreme  Court :  he  has  also  acted 
as  trial  counsel  to  plaintiffs  in  school  desegregation  litigation  in  the  United 
States  courts  in  Louisiana.^ Mr.  Rutledge  is  a  former  Professor  of  Law  at  the 
Duke  University  Law  School,  practiced  for  many  years  in  Miami.  Florida, 
and  has  appeared  on  numerous  occasions  before  the  United  States  Court  of  Ap- 
peals for  the  Fifth  Circuit. 

Through  its  Mississippi  Field  Office  and  otherwise,  the  Lawyers'  Committee 
lias  been  active  before  the  Fifth  Circuit.  In  one  example,  the  leading  recent 
case  of  Mnrroxv  v.  Crispier.  491  F.2d  lO-'S  f5th  Cir.  1974).  the  Circuit  (acting 
en  banc  upon  the  application  of  Lawyers'  Committee  counsel)  modified  and 
strengthened  its  panel's  previous  order  and  directed  the  District  Court  to  re- 
quire the  Mississippi  Highway  Patrol  to  undertake  an  affirmative  action  hiring 
program  to  offset  the  effects  of  past  job  discrimination.  Against  this  back- 
srround.  the  Committee  has  reviewed  the  legislative  proceedings  concerning  S. 
729  and  its  predecessor  bills.  The  Bill's  impnct  upon  the  Fifth  Circuit  requires 
us  respectfully  to  oppose  its  passage. 

1.  In  our  judgment,  the  Bill  should  be  seen  for  what  it  is,  a  program  for  the 
permanent  and  almost  total  split  of  the  Circuit  into  two  new  federal  courts 
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of  appeals.'^  Both  new  courts — apparently  for  nostalgic  or  historical  reasons — 
are  to  bear  the  title  "Fifth  Circuit."  ■  Thus,  the  legislation  would  divide  the 
Fifth  Circuit  into  an  Eastern  and  a  Western  "Division,"  including  Louisiana 
and  Texas  in  the  Western  Division  and  Alabama,  Georgia,  Florida,  Mississippi 
and  the  Canal  Zone  in  the  Eastern  Division. 

A  similar  divided  system  would  be  established  in  the  Ninth  Circuit,  but 
unlike  the  Ninth,  the  "Fifth  Cin-uit"  under  S.  729  would  not  enjoy  any  pro- 
vision for  the  resolution  of  the  intra-circuit  or  inter-divisional  conflicts  or  for 
considerations  of  major  issues  at  the  circuit-wide  level.  Thus,  S.  729  provides  for 
a  "joint  en  bane  panel"  with  membership  consisting  of  the  "four  most  senior 
judges  in  regular  active  service  in  each  division,  excepting  therefrom  the  senior 
chief  judge  who  shall  sit  and  preside  ex  officio  on  the  "joint  en  banc  panel." 
But  that  provision  applies  only  to  "any  circuit  consisting  of  two  divisions, 
each  of  which  has  jurisdiction  over  cases  arising  from  a  United  States  district 
court  sitting  in  a  single  state  .  .  ."  Clearly,  this  would  apply  only  to  the  Ninth 
Circuit  and  appears  intended  to  deal  with  the  need  for  a  uniform  body  of 
federal  appellate  law  applied  to  California,  which  contributes  the  great  bulk 
of  the  case  load  of  that  Circuit. 

The  Lawyers'  Committee  has  no  unique  expertise  in  California  or  before 
the  Ninth  Circuit,  but  we  point  out  that  in  specifically  providing  joint  en  banc 
panels  in  the  Ninth  Circuit-California  context,  the  legislation  makes  clear  by 
omission  (and  Senator  Hruska's  March  197.5  statement  makes  explicit)  that 
no  such  coordination  techniques  is  to  be  followed  with  respect  to  the  proposed 
"Fifth  Circuit."  Eather.  the  two  "Divisions"  are  to  go  their  own  way,  with 
the  Western  Division  centered  in  New  Orleans  as  the  Circuit  is  now,  and 
the  new  Eastern  Division  to  be  l)ased  in  Atlanta  in  a  new  federal  court  house 
that  even  before  this  Bill  clears  the  Subcommittee  already  has  been  designed 
to  include  the  new  "Division"  with  provisions  for  courtrooms,  chambers  for 
the  full  court,  a  Circuit  or  "Division"  library,  and  substantial  facilities  for 
support  staff.  Thus,  it  is  well  to  recognize  that  S.  729  irrevocably  would 
divide  the  Fifth  Circuit:  the  fact  that  each  "Division"  would  bear  the 
original  name  appears  to   be  of  only   cosmetic  significance. 

2.  The  Lawyer's  Committee  recognizes  that  some  method  of  accommodating 
the  increased  "load  of  the  Fifth  Circuit  should  be  found.  But  we  point  out 
that  this  problem  is  not  unique  to  the  Fifth,  or  even  to  the  Fifth  and  Ninth 
Circuits.  Thus,  while  the  Fifth  Circuit's  pending  case  load  at  the  end  of 
Fiscal  Year  1974  was  477.5%  over  that  pending  at  the  end  of  Fiscal  Year 
1961.  tlie  Fourth  Circuit's  was  883.0%  over  Fiscal  Year  1961,  the  Seventh 
Circuit's  was  506.1%,  the  District  of  Columbia  Circuit's  367.6%,  and  the 
Eighth  Circuit's  case  load  was  278.5%  over  Fiscal  Year  196L  Eeven  the 
First  Circuit,  traditionally  enjoying  a  relatively  light  case  load,  showed 
a  221.6%  change  over  the  end  of  Fiscal  Year  1961.  (1974  Annual  Report  of  the 
Director   of   the   .Administrative   Office  of  the  United    States   Courts,   p.   183). 

In  addition,  while  the  Fifth  Circuit's  pending  case  load  per  judgeship 
went  from  44  in  Fiscal  Year  1961  to  154  in  Fiscal  Year  1974  (a  250.0%  change), 
the  Fourth  Circuit's  pending  case  load  per  judgeship  increased  from  20  in 
Fiscal  Year  1961  to  140  in  Fiscal  Year  1974  (a  600.0%  change).  The  D.C. 
Circuit's  per  judgeship  case  load  rose  from  36  to  136  (a  396.0%  change), 
the  Seventh  Circuit's  from  21  to  112  (a  483.3%  change),  and  the  Eighth 
Circuit's  from  19  to  62  (a  226.3%  change).  All  other  circuits  have  experienced 
comparable  growth.  The  First  Circuit  increased  its  per  judgeship  pending  case 
load  from  17  at  the  end  of  Fiscal  Year  1961  to  55  per  judgeship  (223.5%  of 
the  base  period)  at  the  close  of  Fiscal  Year  1974,  and  the  Second  Circuit— 
which  has  experienced  the  smallest  percentage  change  (136.0%)  in  pending 
cases  during  that  period — more  thnn  doubled  the  case  load  per  judgeship 
from  43  to  "^101.    {Id.   at  pp.   1S6-187). 


'  As  noted  bv  Senator  Hniska  in  his  March  1975  statempnt  on  behalf  of  the  Commis- 
gion  on  Revision  of  the  Federal  Court  Appellate  System,  the  Bill  would  delegate  to  the 
Kenior  of  the  two  division.nl  chief  .iiidses  the  power  (now  held  by  the  Chief  .Justice)  to 
make  interdivisional  assignments,  and  would  permit,  hut  not  mandate,  a  joint  annual 
judicial  conference.  (Statement,  p.  2).  Since  each  division  would  have  "its  own  chief 
'judse,  its  own  circuit  executive,  and  its  own  judicial  council"  (ID.),  it  is  not  difficult  to 
'envision  the  early  development  of  two  circuits  fully  independent  in  spirit,  in  administra- 
tion  and  in  fact  even  while  linked  by  a  common  name. 

«  In  their  submissions  to  the  Subcommittee  coneeruinc  predecessors  of  S.  729,  several 
Jud^e.s  oxpressed  the  desire  to  continue  in  srvic  on  th  "Fifth"  Circuit  after  any  split. 
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Clearly,  the  case  load  burden  is  not  limited  to  the  Fifth  and  Ninth  Cir- 
cuits. In  our  view,  the  Congress  would  do  well  to  avoid  the  piecemeal  ap- 
proach represented  by  S.  729  and  rather  should  focus  on  broader  structural 
reorganization  of  the  appellate  system  if  relief  is  deemed  necessary.  The 
December  197.3  Report  of  the  Commission  on  Revision  of  the  Federal  Court 
Appellate  System  is  only  interim  in  nature ;  iu  his  March  1975  statement 
submitted  to  this  Committee,  Senator  Hruska,  the  Commission  Chairman, 
stated  that  there  is  in  preparation  a  more  comprehensive  report  to  contain 
the  Commission's  "recommendations  for  such  additional  changes  as  may  be 
approiiriate."  (  Statement,  at  p.  5). 

We  note  that  in  numbers  of  cases  filed,  two  of  the  adjoining  circuits 
(the  Fourth  and  the  Eighth)  are  much  smaller  than  the  Fifth,  with  the 
Fourth  Circuit  receiving  1,462  filings  in  Fiscal  Year  1974  and  the  Eighth 
Circuit  receiving  only  99.5  during  that  period.  While  those  filings  represent 
significant  increases  over  1961  and  subsequent  years  in  each  instance,  the 
combined  fillings  of  the  two  circuits  is  only  2.4.57.  far  less  than  the  3,294 
filings  in  the  Fifth  Circuit.  We  do  not  pretend  to  <miniscience.  but  a  possible 
circuit  reorganization  that  added  Georgia  to  the  Fourth  Circuit  and/or 
Alabama  and  Mississippi  to  the  P^ightli  ^  or  a  realignment  tliat  added  Georgia 
and  Florida  (as  seaboard  states)  and  the  Canal  Zone  to  the  Fourth  Circuit 
and  kept  the  rest  of  the  Fifth  Circuit  as  it  is.  might  more  ap!)ropriately 
equalize  the  case  loads  in  the  region  than  an  artificial  split  of  rhe  current 
Fifth  Circuit  into  nominal  "Divisions."'  Indeed,  the  Hruska  Cmnmissioii 
itself  has  recommended  that  if  the  Circuit  sliould  be  split,  the  preferred 
alignment  would  be  Texas-Louisiana-:MississitJpi  in  the  West  witli  the  Canal 
Zone  and  the  other  states  in  the  East.  (1973  Reiiort.  at  p.  9).  That  recom- 
mendation has  not  been  followed  in  S.  729. 

3.  Short  of  a  broad-gauge  realignment  of  the  apiielate  court  system,  it  ap- 
pears to  as  most  unfair  to  provide  a  reorganized  Xintli  Circuit  with  a  joint 
C)i  hanc  panel  for  the  resolution  of  major  circuit-wide  matters,  while  denying- 
the  same  to  a  bifurcated  Fifth  Circuit.  Such  a  joint  panel  wotild  not  be  a  per- 
fect solution,  but  it  would  permit  the  Fifth  Circuit  to  continue  iu  the  great 
function  it  has  performed  as  a  national  court  of  appeals — not  nierelv  as  a 
regional  body  resolving  local  disputes — while  still  avoiding  some  of  the  bur- 
dens and  inefiiciencies  criticized  by  witnesses  testifying  before  this  Sub- 
committee. 

We  have  prepared,  and  have  attached  hereto,  a  list  of  most  recent  en  hano 
actions  by  the  Fifth  Circuit.  Many  actions  setting  cases  for  en  banc  review 
were  taken  sua.  sponte;  often  the  court  directed  that  there  be  no  oral  argu- 
ment. In  several  others,  the  opinions  ranged  from  two  paragraphs  to  tv.'o  pages 
in  length.  Thus,  the  logistical  and  administrative  burdens  of  a  joint  oi  banc 
panel  technique  should  not  in  fact  be  large.  The  Lawyers'  Committee  sees  no 
considerations  of  efficiency  that  serve  to  reduce  the  critical  national  interest 
in  the  maintenance  without  dilution  of  the  federalizing  function  of  a  major 
judicial  circuit  that  has  played  such  a  vital  role  in  our  constitutional  history. 
We  concur  fully  in  Judge  .John  ]Minor  Wisdom's  view,  already  presented  to 
this  Subcommittee,  of  the  issues  at  stake : 

"A  United  States  Court  of  Appeals  has  a  federalizing  function  as  well  as  a 
purely  appellate  ftmction  of  reviewing  errors.  We  do  not  just  settle  disputes 
between  litigants.  The  federal  courts'  destined  role  is  to  bring  local  policy  in 
line  with  the  Constitution  and  congressional  policy.  Within  the  framework  of 
'cases  and  controversies'  and  subject  to  all  the  appropriate  judicial  disciplines, 
federal  cotirts  adjust  the  body  politic  to  stresses  and  strains  produced  by  con- 
flicts (1)  between  the  nation  and  the  states  and  (2)  lietween  the  states  and 
private  citizens  asserting  federally-created  or  federally-protected  rights.  The 
Fnited  States  Supreme  Court  cannot  do  it  all.  When  the  Supreme  Court  acts, 
inferior  courts  must  carry  out  the  Court's  decision.  It  is  up  to  us  to  put  flesh 
on  the  bare  bones  of  such  broad  mandates  as  the  requirement  that  schools  de- 
segregate with  'all  deliberate  speed.' 


"In  this  possiWo  solution,  which  wo  oitf>  mprply  .ts  an  exnmplf  nnd  npithpr  npprove  nor 
(lisnpnroTp.  thp  rpsnltintr  Fifth  Cironit  would  contain  non-contisrnons  states.  Bnt  th» 
prpopnt  Third  Circuit  incliulps  thp  offshore  Virsrin  Islands,  and  thP  Spcond  Pircnit — pri- 
niarilv  based  in  urban  New  York  and  Connpcticnt — inclndcs  rnral  Vprmont,  which  misrht 
more  apprnpriatPlv  harp  bpon  linkpd  with  othpr  N«>w  Enr'innd  stitcs  sprvpd  by  the  First 
Circuit  (which  itself  encompasses  the  Commonwpnlth  of  Puerto  Rico),  We  are  not  aware 
that  these  anomalies  have  excited   particular  pressures  for  revision. 
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"For  the  most  part,  the  friction-making  cases  in  the  federal  courts  are  not 
those  involving  the  allocation  of  power  between  the  states  and  the  nation. 
They  are  the  cases  between  the  states  and  its  citizens  involving  civil  rights 
and  fair  criminal  procedures.  These  contests  arise  from  state  courts'  employ- 
ing different  constitutional  standards  in  their  criminal  procedures  from  those 
federal  courts  employ,  or  from  a  state's  failure  to  give  effect  to  constitutionally 
created  or  federally  guaranteed  rights,  when  these  rights  conflict  with  state 
laws  and  customs.  Civil  rights  cases  reflect  the  customs  and  mores  of  the 
community  as  well  as  the  legal  pliilosophy  of  the  individual  judges  called  upon 
to  adjudicate  the  controversies.  This  area  of  conflict  therefore  is  the  most  sen- 
sitive and  difficult  one  in  which  federal  courts  must  perform  their  nationaliz- 
ing function.  This  is  where  localism  tends  to  create  wide  differences  among  our 
courts.  Parochial  prides  and  prejudices  and  built-in  attachments  to  local  cus- 
toms must  be  expected  to  reduce  the  incentive  of  inferior  federal  courts  to 
bring  local  policy  in  line  with  national  policy. 

•'The  federalizing  role  of  circuit  courts  should  not  l)e  diluted  by  the  creation 
of  a  circuit  court  so  narrowly  based  that  it  will  be  difficult  for  that  court  to 
overcome  the  influence  of  local  prides  and  prejudices. 

"The  best  exercise  of  this  role  would  call  ideally  for  a  court  consisting  of 
judges  with  widely  disparate  backgrounds  who  are  familiar  with  regional  and 
local  tliinking  but  insulated  from  the  pressures  and  influences  of  the  region 
and  the  community." 

The  Fifth  Circuit  should  not  be  split  into  two  separate  courts  heavily  dom- 
inated by  the  regional  or  local  interests — economic  or  otherwise — of  one  or  two 
states. 

CONCLUSION 

For  the  above  reasons,  the  Lawyers'  Committee  for  Civil  Rights  Under  Law 
recommends  that  the  Congress  reject  the  proposals  in  S.  729  to  divide  the  Fifth 
■Circuit  into  two  nominal  "Divisions."  and  further  recommends  that  circuit  re- 
alignment be  considered  only  in  the  context  of  an  overall  appellate  court  re- 
organization plan.  If  Congress  decides  that  some  interim  action  should  be 
taken,  we  believe  that  a  better  solution  would  follow  the  plan  of  Amendment 
Ko.  1H2  to  S.  729.  which  has  been  introduced  hy  Senators  Cranston  and  Tun- 
ney.  That  amendment  would  preserve  the  Ninth  Circuit  in  its  present  form 
and  expand  tlie  number  of  authorized  judges  while  permitting  the  chief  judge 
to  create  a  panel  of  not  more  than  nine  judges  to  sit  en  hanc.  "We  think  this 
proposal  has  merit  and  if  adopted  for  the  Ninth  Circuit  should  be  applied  to 
the  Fifth  Circuit  as  well.  As  an  alternative  less  desirable  from  the  Commit- 
tee's point  of  view,  a  joint  en  hanc  panel  technique  should  be  considered. 
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